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No.  14,685. 

Brosnan  et  al.  v.  Sweetser. 

Nbouoekce.— Pffsono/  Injury. — FaU  Through  Trap-Door  in  Stor^-Bootn. — 
In  an  action  bj  the  pUintiff  against  the  defendants  for  damages  result- 
ing from  injuries  sustained  bj  the  plaintiff  in  falling  through  a  trap- 
door in  the  store-room  of  the  defendant,  it  appeared  that  on  the  occr- 
sion  of  the  injury  the  plaintiff,  a  lady  about  fifty  years  old,  and  a 
stranger  at  the  store,  on  her  way  to  the  rear  of  the  store-room  where  the 
article  she  desired  to  purchase  was  kept,  passed  over  a  trap-door  in 
front  of  the  counter,  used  for  entering  the  cellar,  not  noticing  it;  de- 
siring a  different  grade  of  the  aKicIe  from  that  shown  her  she  was 
directed  toward  the  front;  while  she  was  looking  at  the  first  article  the 
trap-door  was  opened  for  an  employee  to  enter  the  cellar,  and,  as  the 
custom  was,  the  door  was  left  open  until  he  returned  and  another  em- 
ployee kept  guard ;  the  plaintiff  started  to  go  as  directed,  and  not  see- 
ing the  trap  door  or  having  any  knowledge  of  its  existence,  fell  through 
it  and  was  injured.  There  was  evidence  that  the  plaintiff's  eyesight 
was  ordinarily  good,  and  that  her  hearing  was  only  slightly  defective. 

*  As  to  the  character  of  the  warning  given,  whether  sufficient  or  not,  the 
evidence  was  conflicting. 
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Held,  that  the  queetions  whether  the  plaintiff  was  guilty  of  contributorj 
negligence,  or  whether  the  warning  was  sufficient,  are  for  the  jury,  and 
that  a  verdict  for  the  plaintiff  will  not  be  disturbed. 

Same. — Evidence, — Where  one  of  the  defendants  testified  as  to  the  neces- 
sity of  maintaining  the  trap-door  at  the  place  where  it  was  located  and 
the  impracticability  of  placing  any  railing  around  it  or  otherwise  guard- 
ing customers  against  danger,  except  by  having  an  employee  to  watch 
it  when  open,  it  was  not  error  for  the  court  to  permit  plaintiff's  coun- 
sel, on  cross-examination,  to  ask  the  defendant  whether  the  trap-dooi 
could  not  have  been  placed  back  of  the  counter,  and  if  it  would  not 
have  been  less  dangerous  at  such  point. 

Samib. — Damages. —  Value  of  Nutans  Services, — Evidenee, — ^lo  an  action  for 
damages  for  personal  injuries  the  reasonable  value  of  properly  nursing 
and  caring  for  the  injured  person  is  an  element  of  damages.  The  testi- 
mony of  the  physician  of  the  plaintiff  as  to  the  value  of  the  services 
of  the  nurse  who  treated  her  during  her  illness  caused  by  the  injury^ 
is  competent,  although  the  services  were  rendered  gratuitously. 

From  the  Marion  Superior  Court. 

H.  N.  f^an,  for  appellants. 

J.  Gobum  and  J8.  Hill,  for  appellee. 

Olds,  C.  J. — This  is  an  action  by  the  appellee  against  the 
appellants  for  damages  resulting  from  injuries  sustained  by 
the  appellee  in  falling  through  a  trap-door  in  the  store-room 
of  appellants. 

The  questions  presented  and  discussed  arise  upon  the  mo- 
tion for  a  new  trial,  which  was  overruled  by  the  judge  trying 
the  cause,  and  exceptions  reserved,  and  the  judgment  was 
affirmed  at  general  term. 

The  appellants  were  engaged,  at  the  time  of  the  injury,  in 
conducting  a  retail  dry  goods  business,  in  a  store-room  on 
Illinois  street,  in  the  city  of  Indianapolis ;  in  the  store-room, 
in  the  passage-way  in  front  of  the  counter,  in  that  portion 
of  the  room  used  by  customers,  there  was  a  trap-door,  used 
for  entering  the  cellar,  in  which  appellants  had  goods  stored* 
It  was  the  custom  upon  a  person  entering  the  cellar  through 
the  door  to  leave  the  door  open  until  the  person  came  out, 
and  during  the  time  it  remained  open  another  employee 
stood  guard  at  the  door  to  warn  persons  of  the  danger.     On 


NOVEMBER  TERM,  1890. 


Brosnan  et  aL  v,  Sweetser. 


the  occasion  of  the  injury  the  appellee,  a  maiden  lady  about 
fifty-two  years  old,  a  resident  of  the  city,  but  a  stranger  at 
the  store,  desiring  to  purchase  some  calico,  entered  the  store 
and  was  directed  toward  the  rear  of  the  store-room  where  the 
calico  was  kept ;  she  passed  over  the  trap-door,  not  noticing 
it,  and  looked  at  the  calico,  and  desiring  a  different  grade 
from  that  exhibited  to  her,  she  was  directed  to  some  other 
calico  at  another  point  in  the  store  toward  the  front,  being 
in  the  direction  from  which  she  came  on  entering  the  store- 
room ;  after  she  had  passed  over  the  trap-door,  and  while 
looking  at  the  first  calico  exhibited  to  her,  a  lady  clerk  in 
the  store  directed  a  cash-boy  to  go  into  the  cellar  after  some 
article,  and  he  did  so,  opening  the  trap-door  and  leaving  it 
open  until  he  returned,  and  the  young  lady  kept  guard  at 
the  door ;  while  the  ti-ap-door  was  open  the  appellee  started 
to  go,  as  directed,  to  look  at  some  other  calico,  and  in  doing 
so,  not  seeing  the  trap-door,  or  having  any  knowledge  of 
its  existence,  she  fell  through  it  and  received  serious  inju- 
ries. 

It  is  contended  by  counsel  for  appellants  that  there  is 
no  dispute  as  to  the  material  facts ;  that  the  uncontro verted 
facts  show  that  the  young  lady  on  guard  at  the  trap-door  was 
vigilant  and  did  all  she  could  to  warn  and  prevent  the  ap- 
pellee from  falling  into  the  trap;  that  the  lady  on  guard 
was  of  full  age  and  a  competent  person  to  be  intrusted  with 
such  a  duty,  and  she  called  to  appellee  at  a  time  and  in  suf- 
ficiently loud  tones  tohave  been  heard  by  a  person  of  ordinary 
hearing,  and  that  she  also  motioned  to  the  appellee  in  such  a 
manner  that  her  admonitions  in  that  way  might  have  been 
seen  by  a  person  of  ordinary  eyesight,  and  if  heeded  appel- 
lee would*  have  avoided  danger,  and  would  not  have  been 
injured,  and  it  is  insisted  that  the  injury  occurred  through 
no  fault  of  the  appellants  or  their  employees,  but  by  reason 
of  the  defective  hearing  and  eyesight  of  the  appellee,  by 
reason  of  which  she  failed  to  hear  or  see  the  warnings  given 
her,  and  of  which  defective  hearing  neither  appellants  nor 
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their  employee,  who  was  on  guard,  had  any  knowledge ;  and 
upon  these  grounds  it  is  urged  that  the  verdict  is  not  sup- 
ported by  the  evidence^  and  is  contrary  to  law. 

It  is  immaterial  to  consider  at  this  point  whether  the  con- 
clusion of  counsel  for  appellants  is  correct  if  the  facts  were 
as  contended  by  him,  for  the  reason  that  we  can  not  agree 
with  counsel  that  the  facts  contended  for  by  him  are  undis- 
puted. The  store  was  a  place  where  all  were  invited  to 
come,  whether  old  or  young,  whether  possessed  of  full  vigor 
and  perfect  faculties  or  aged  and  defective  in  some  of  their 
faculties,  all  alike  were  welcomed  to  the  store,  so  that  in 
caring  for  the  safety  of  customers  appellants  were  required 
to  take  into  account  the  fact  that  some  were  young  while 
others  were  old,  some  having  good  eyesight  and  others  not, 
and  it  was  their  duty  to  guard  against  injury  to  those  with 
failing  faculties  as  well  as  those  with  ordinary  faculties — in- 
deed, if  any  difference,  they  were  required  to  exercise  a  higher 
degree  of  caution  to  protect  those  who  were  not  so  well  able 
to  care  for  themselves. 

There  was  evidence  in  this  case  tending  to  prove,  and 
from  which  the  jury  may  have  found,  that  the  appellee  had 
at  least  average  if  not  unusually  good  eyesight  for  a  person 
of  her  age,  then  about  fifty-two  years ;  that  she  did  sewing, 
examined  goods,  could  tell  the  figure ;  that  she  did  such 
things  as  persons  generally  do  without  the  aid  of  spectacles; 
that  she  was  able  to  see  everything  about  the  store;  that 
she  was  a  little  near-sighted,  but  able  to  see  persons  and 
things  across  the  street.  The  jury  may  well  have  come  to 
the  conclusion  from  the  evidence  that  she  had  fairly  good 
eyesight,  and  but  little  defect  in  her  hearing.  There  was 
also  evidence  tending  to  prove  that  the  young  lady*on  guard 
was  sitting  on  a  stool  some  two  or  three  feet  on  the  opposite 
side  of  the  trap-door,  and  gave  no  warning  until  too  late 
for  the  appellee  to  avoid  danger,  just  as  she  was  falling. 
The  appellee  had  just  passed  over  the  door  in  passing  to  the 
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rear  end  of  the  store-room^  had  no  knowledge  of  its  exist- 
ence and  no  reason  to  suspect  danger. 

The  facts  being  controverted^  it  was  for  the  jury  to  pass 
u]>on  them^  and  having  done  so^  and  there  being  evidence  to 
support  their  conclusion,  this  court  will  not  disturb  the  ver- 
dict. 

Counsel  next  contend  that  certain  interrogatories  are  not 
properly  answered^  but  no  question  is  presented  by  the  rec- 
ord as  to  the  sufficiency  of  such  answers. 

It  is  contended  by  counsel  for  appellants  that  the  court 
erred  in  refusing  to  give  certain  instructions  requested  on 
behalf  of  appellants. 

We  do  not  deem  it  necessary  to  set  out  the  instructions 
given  and  refused.  We  have  carefully  examined  all  of  them, 
and  there  is  no  error  in  the  refusal  of  the  court  to  give  the 
instructions  requested.  The  instructions  given  fully  covered 
the  case,  and  stated  the  law  correctly,  and,  in  so  far  as  the 
instructions  refused  stated  the  law  applicable  to  the  case,  they 
were  fully  covered  by  those  given.  The  court  gave  to  the 
jury  instructions  fully  and  fairly  stating  the  law  of  the  case. 

The  appellants  were  keeping  a  general  store,  known  as  a 
dry  goods  store,  to  which  all  of  the  public  were  alike  in- 
vited. While  they  had  the  right  to  maintain  a  trap  door 
into  the  cellar  underneath,  used  for  the  storage  of  goods,  if 
they  did  so  in  that  portion  of  the  room  occupied  and  used  by 
the  public  in  passing  into  or  in  going  to  the  rear  of  the  store, 
or  in  purchasing  goods,  it  was  the  duty  of  the  appellants  to 
use  such  caution  in  guarding  it  and  preventing  their  cus- 
tomers from  injuries,  as  the  exigency  of  the  occasion  re- 
quired, taking  into  consideration  the  location  of  the  trap- 
door,  and  the  fact  that  children  and  aged  and  infirm  persons, 
and  those  of  defective  hearing  and  eyesight,  as  well  as  those  of 
mature  manhood  and  womanhood,  in  full  possession  of  their 
faculties,  would  visit  the  store.  And  if  such  trap-door  was 
not  protected  by  a  proper  railing,  and  was  in  that  portion 
constantly  used  by  the  public,  and  the  manner  of  guarding 
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it  was  by  statioDiug  a  clerk  or  employee  of  the  store  to 
watch  it  when  open,  in  such  case  it  was  the  duty  of  such 
guard  to  vigilantly  watch  and  give  warning  to  persons  ap- 
proaching, and  if  apparent  that  such  person^  when  spoken 
to  or  motioned  to,  did  not  hear  or  see  the  warning  given, 
then  it  was  the  duty  of  the  guard  to  give  such  other  warn- 
ing as  could  be  reasonably  given  under  the  circumstances  to 
prevent  harm  coming  to  the  customer.  The  trap-door  was 
in  that  portion  of  the  floor  constantly  occupied  by  customers, 
and  when  open  must,  in  the  very  nature  of  things,  have  been 
a  dangerous  pitfall,  into  which  customers  were  constantly  in 
danger  of  falling,  and  it  imposed  the  duty  upon  the  appel- 
lants to  use  vigilance  in  proportion  to  the  danger  in  guard- 
ing their  customers  against  injury. 

It  is  a  well  settled  rule  that  the  reasonable  care  which  per- 
sons are  bound  to  take  in  order  to  avoid  injury  to  others  is 
proportionate  to  the  probability  of  injury  that  may  arise  to 
others.  And  where  a  person  does  what  is  more  than  ordi- 
narily dangerous,  he  is  bound  to  use  more  than  ordinary 
care.  Thompson  Neg.,  p.  238  ;  Morgan  v.  Cox,  22  Mo.  373 ; 
Wharton  Neg.  (2d  ed.),  sections  824  to  830  ;  Elliott  v.  Pray, 
10  Allen,  378. 

In  this  case  the  appellee  was  a  stranger  in  the  store,  and 
but  a  moment  before  passed  over  this  trap-door  in  safety,  and 
without  any  knowledge  of  its  existence ;  she  had  a  right  to 
rely  upon  the  floors  being  in  good,  safe  condition  ;  she  had  no 
reason  to  suspect  danger  ;  she  was  not  called  upon  to  be  an- 
ticipating danger,  and  to  be  looking  and  listening  for  danger 
signals,  though  it  was  her  duty  to  make  proper  use  of  her  fac- 
ulties to  guard  against  and  avoid  danger.  The  warning 
should  have  been  such  as  would,  under  such  circumstances, 
be  reasonably  calculated  to  attract  the  person's  attention  and 
warn  him  of  the  danger.  When  a  person  puts  a  dangerous 
pitfall  at  a  place  where  he  invites  peopleto  come,  he  is  under 
stronger  obligations  to  guard  it,  and  more  vigilance  is  re- 
quired in  the  guarding   of  it  than  if  it  was  placed  at  some 
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point  where  the  public  are  not  invited  to  come^  and  are  less 
liable  to  visit ;  and  the  negligence  of  the  employee  on  guard 
is  the  negligence  of  the  master.  The  master  is  liable  if  in- 
jury resalts  from  the  negligence  of  the  servant  placed  on 
guard. 

It  is  next  urged  that  the  court  erred  in  permitting  appel- 
lee's counsel  to  ask  one  of  the  appellants,  when  testifying  as 
a  witness  on  cross-examination,  whether  the  trap-door  could 
not  have  been  placed  somewhere  else,  and  whether  it  could 
not  have  been  placed  back  of  the  counter,  and  if  it  would 
not  have  been  less  dangerous  at  such  point. 

It  was  contended  on  the  trial  by  appellants  that  there  was 
a  necessity  for  maintaining  the  trap-door  at  the  place  where 
it  was  located  for  the  convenience  of  the  business,  and  that 
they  had  the  right  to  maintain  it  at  such  place,  and  counsel 
inquired  of  the  witness,  in  the  examination  in  chief,  all  about 
its  location,  the  arrangement  and  use  of  the  door,  the  neces- 
sity for  it,  and  sought  to  show  by  the  witness  that  it  would 
be  impracticable  to  place  any  railing  around  it,  or  otherwise 
guard  customers  against  danger  except  as  was  their  custom 
of  having  an  employee  watch  it  when  open. 

There  was  no  available  error  in  permitting  the  cross-ex- 
aming  questions  to  be  asked  and  answered. 

Lastly,  it  is  contended  that  the  court  erred  in  permitting 
Drs.  Gkirver  and  Hodges  to  testify  as  to  the  value  of  the 
services  of  the  nurse  who  took  care  of  the  appellee  while 
disabled  by  reason  of  the  injury.  They  were  regular  prac- 
ticing physicians  and  surgeons,  with  a  number  of  years  of 
experience,  and  both  attended  the  appellee  and  treated  her 
during  her  illness  on  account  of  the  injuries  received.  As 
regards  the  testimony  of  Dr.  Hodges  there  is  no  proper  ob- 
jection stated  to  the  questions  eliciting  this  testimony,  and 
hence  no  question  is  presented. 

In  the  brief  of  counsel  no  reference  is  made  to  either  the 
page  of  the  record  or  the  question  propounded  to  the  wit- 
ness and  answered  which  it  is  contended  elicited  such  im- 
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proper  testimony,  and  we  are  not  called  upon  to  search  the 
whole  record  to  see  if  we  can  find  any  evidence  in  the  nature 
of  that  complained  of  in  the  brief  of  counsel.  If  counsel 
desire  objections  to  particular  evidence  considered,  it  is  their 
duty  to  refer  in  their  brief  to  the  particular  part  of  the  rec- 
ord where  the  question  is  presented,  but  we  have  examined 
the  record,  and  we  find  that  on  Dr.  Hodges  being  asked  as 
to  the  value  of  the  services  of  nurses,  counsel  for  appellants 
said : 

^^  I  object  to  this  question  for  the  same  reasons  I  stated  in 
my  objection  to  this  testimony  before.'^ 

This  is  the  first  question  of  the  character  propounded  to 
the  witness,  Hodges ;  as  to  where  and  when  any  objection 
was  made  to  such  testimony  does  not  appear,  and  no  question 
is  presented  by  the  objection  interposed. 

Dr.  Garver  was  the  regular  attending  physician  and  sur- 
geon of  the  appellee,  and  treated  her  for  the  injuries,  and 
had  full  knowledge  of  the  nursing  required  and  performed 
by  the  brother  and  sister  of  appellee  during  her  affliction, 
and  had  knowledge  of  the  value  of  such  services.  No  objec- 
tion is  in  fact  made  to  the  question  asking  this  witness  to 
state  the  value  of  such  services.  Upon  the  question  being 
asked,  counsel  for  appellee  states  what  he  understands  to  be 
the  rule  as  to  services  rendered  by  one  member  of  a  family 
to  another,  and  it  is  treated  as  an  objection,  overruled,  and 
exceptions  noted. 

Our  attention  is  not  called  to  any  evidence  showing  such 
a  state  of  facts  as  would  even  preclude  the  nurses  in  this  case 
from  recovering  the  value  of  their  services  from  the  appel- 
lee ;  but  if  such  facts  did  exist,  and  the  question  was  prop- 
erly presented,  the  evidence  was  competent. 

One  element  of  damage  is  the  reasonable  value  of  prop- 
erly nursing  and  caring  for  the  injured  person.  If  this  be 
done  by  some  good  friend  or  member  of  the  family,  who 
donated  his  services,  that  is  the  good  fortune  of  the  appel- 
lee, and  a  matter  with  which  the  persons  liable  have  no  con- 
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cern.  If  she  had  paid  teii  times  the  true  value  of  such  services 
she  could  only  have  recovered  what  such  services  were  rea- 
sonably worth.  Her  contract  or  liability  has  nothing  to  do 
with  the  liability  of  the  appellants.  If  they  are  liable  for 
damages  on  account  of  the  injuries,  they  are  liable  for  the 
reasonable  value  of  the  necessary  services  of  a  nurse,  the 
same  as  the  services  of  a  physician  or  surgeon.  Pennsylvania 
Co.  V.  Mariony  104  Ind.  239;  Summers  v.  Tamey,  123  Ind. 
560. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

FUed  Jan.  27, 1891. 
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Payment. — Plea  (f. — Frocf. — Proof  that  an  attorney  retained  out  of  money 
collected  on  a  judgment  recovered  for  his  client  a  sum  sufficient  to  sat- 
isfy his  lien  for  fees,  will  sustain  a  plea  that  the  note  given  hy  the  cli- 
ent to  the  attorney  for  such  fees  was  paid. 

Same. — Verdict, —  Va.rici'Mt. — A  finding  that  other  attorneys  had  an  inter- 
est in  the  note  in  snit  will  not  be  disregarded  as  in  conflict  with  the 
note,  the  court  having  found  that  it  was  agreed  between  the  client 
and  his  attorneys  that  payment  should  be  made  to  the  payee  of  the 
note. 

Same. — QyixsXvm  of  Faxi, — Payment  is  a  question  of  fact,  and  where  the 
fact  of  payment  of  a  note,  the  ultimate  fact  in  issue  between  the  par- 
ties to  the  suit,  is  stated  as  a  conclusion  of  law  and  not  as  a  statement 
of  fact,  the  finding  can  not  be  aided  by  the  conclusion  of  law,  and  a 
new  trial  should  be  granted. 

From  the  Noble  Circuit  Court. 

i.  S,  Wrigl^j/y  for  appellant. 

i.  W,  Welker,  H.  Corbin  and  /.  D.  McLaren,  for  appellees. 

Coffey,  J. — ^This  was   an    action,  in  the    Noble  Circui 
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Court,  instituted  by  the  appellee  Lemniou,  to  foreclose  a 
mortgage  on  the  land  described  in  the  complaint,  executed 
to  him  in  the  year  1874,  by  one  Moore.  The  appellant,  as 
administrator  of  the  estate  of  Fielding  Prickett,  deceased, 
filed  a  cross-complaint,  in  which  he  sought  to  foreclose  a 
mortgage  executed  to  Prickett  in  the  year  1880;  on  the  same 
laud  to  secure  a  note  for  the  sum  of  five  hundred  dollars. 
The  appellees  Corbin  and  McLaren  who  are  now  the  own- 
ers of  the  real  estate  covered  by  these  mortgages,  answered, 
that  the  note  executed  by  Moore  to  Prickett  had  been  paid  by 
Moore.  The  court,  upon  proper  request,  made  a  special 
finding  of  the  facts  proven  on  the  trial,  and  stated  its  con- 
clusions of  law  thereon.  The  facts  found  by  the  court,  so 
far  as  they  affect  the  controversy  here  are,  substantially,  as 
follows:  That  on  the  11th  day  of  March,  1880,  Alexander 
Moore  executed  the  mortgage  set  out  in  the  appellant's  cross- 
complaiut,  to  secure  a  promissory  note  of  that  date  for  the 
sum  of  five  hundred  dollars,  due  six  months  after  date,  bear- 
ing eight  per  cent,  interest  from  date,  with  attorney's  fees; 
that  said  note,  principal,  interest,  and  attorney's  fees,  is  due 
and  unpaid,  except  as  the  facts  hereinafter  found  show  the 
same  to  be  paid,  and  that  said  mortgage  was  the  only  mort- 
gage ever  executed  by  said  Moore  to  said  Prickett;  that 
Samuel  Braden,  as  administrator  of  the  estate  of  Prickett,  is 
entitled  to  recover,  as  attorney's  fees,  on  said  note,  (20; 
that  Prickett  departed  this  life,  at  Noble  county,  Indiana, 
where  he  resided,  on  the  28th  day  of  May,  1886,  the  owner 
of  the  note  and  mortgage  above  described  ;  that  on  October 
31,  1879,  said  Alexander  Moore  commenced  a  suit  in  the 
Xoble  Circuit  Court  against  Stansberry  W.  Lemmon  for  the 
recovery  of  damages,  and  that  said  Prickett  and  H.  G.  Zim- 
merman, who  were  both  practicing  attorneys  of  said  county, 
were  employed  as  his  attorneys  at  the  commencement  of  the 
suit;  that  about  the  time  the  suit  was  commenced  it 
was  ascertained  that  some  one  would  have  to  furnish  Moore 
money  to  pay  expenses  of  taking  depositions  in  the  State  of 
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Ohio^  and  other  expenses  and  outlays;  that  it  was  then 
agreed  betwen  Moore  and  his  said  attorneys  that  Moore 
should  execute  to  Prickett  a  mortgage  upon  the  real  estate 
here  involved  to  secure  the  fees  of  his  attorneys,  and  to  se- 
cure the  repayment  of  the  money  advanced  to  him  by  Prick- 
ett to  pay  the  expenses  and  outlays  above  named ;  that  said 
note  and  mortgage  were  executed  to  Prickett  in  Van  Wert 
county,  in  the  State  of  Ohio,  while  there  taking  depositions 
in  said  cause,  in  the  absence  of  Zimmerman,  and  there  is  no 
evidence  to  prove  what  was  said  or  agreed  between  Prickett 
and  Moore,  at  the  time,  as  to  the  consideration.  After  the 
commencement  of  the  suit  by  Moore  against  Lemmon,  and 
before  the  execution  of  said  note  and  mortgage,  Isaac  E. 
Knisely,  an  attorney  of  Noble  county,  was  also  employed  by 
Moore  as  an  attorney  in  said  suit,  and  became  associated  with 
Prickett  and  Zimmerman  in  the  prosecution  of  the  same. 
Judgment  was  rendered  in  said  cause  in  favor  of  Moore,  on 
the  8th  day  of  April,  1880,  for  the  sum  of  $1,300,  which,  on 
appeal  to  the  Supreme  Court,  was  affirmed. 

At  the  time  of  the  rendition  of  said  judgment  Prickett, 
Zimmerman,  and  Knisely,  took  a  lien  thereon  for  the  sum 
of  five  hundred  dollars,  for  their  fees  in  the  prosecution  of 
the  suit.  On  the  15th  day  of  May,  1884,  Lemmon  paid  to 
the  clerk  of  the  Noble  Circuit  Court  the  sum  of  seven  hun- 
dred dollars  on  said  judgment,  six  hundred  and  twenty-three 
dollars  and  eight  cents  of  which  was  receipted  for  and  drawn 
out  by  Prickett  in  satisfaction  of  the  attorneys^  lien,  and  the 
interest  thereon.  Of  this  sum  he  paid  Zimmerman  $230, 
Knisely  $120,  and  retained  $273.08  for  himself 

The  court  stated,  as  a  conclusion  of  law,  upon  these  facts, 
that  the  sum  of  $623.08,  shown  by  the  findings  to  have  been 
received  bv  Prickett  from  the  clerk  of  the  Noble  Circuit 

IT 

Court,  on  the  16th  day  of  May,  1884,  should  be  credited  as 
of  that  date  .on  the  note  for  $500,  described  and  set  out  in 
the  cross-complaint  of  Samuel  Braden,  as  administrator  of 
the  estate  of  Prickett;  that  there  is  due  to  said  administra- 
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tor  upon  said  note,  after  deducting  said  credit,  the  sum  of 
$60.42,  principal  and  interest,  and  $20  attorney's  fees,  mak* 
ing  a  total  of  $84.42. 

Thereupon  the  court  entered  a  decree  for  the  sale  of  the 
mortgaged  premises,  to  pay  the  sum  above  found  due. 

The  appellant,  at  the  proper  time,  excepted  to  the  court's 
conclusion  of  law  upon  the  facts  found.  The  appellees  Cor- 
bin  and  McLaren  also  excepted  to  the  conclusions  of  law.  The 
questions  involved  in  the  case  are  properly  presented  here  by 
assignment  df  error  on  behalf  of  the  appellant,  and  by  assign- 
ment of  cross-errors  on  behalf  of  the  appellees  Corbin  and 
McLaren. 

It  is  contended  by  the  appellant  that  the  court  should 
have  stated,  as  a  conclusion  of  law,  from  the  facts  found, 
that  the  note  and  mortgage  executed  by  Moore  to  Prickett 
were  wholly  unpaid^;  while  it  is  contended  by  the  appellees, 
Corbin  and  McLaren,  that  the  court  should  have  stated,  as  a 
conclusion  from  the  facts,  that  the  mortgage  was  fully  paid 
and  satisfied. 

It  is  first  contended  by  the  appellant  that,  conceding  the 
six  hundred  and  twenty-three  dollars  collected  on  the  lien 
for  attorney's  fee  to  be  a  proper  credit  on  the  mortgage,  un- 
der a  proper  pleading  the  facts  as  found  by  the  court  do  not 
sustain  the  plea  that  it  was  paid  by  Moore  to  Prickett. 

We  are  not  inclined  to  give  our  assent  to  this  contention. 
The  judgment  recovered  by  Moore  against  Lemmon  was  the 
property  of  Moore.  True,  his  attorneys  had  a  lien  upon  it 
for  their  fees  in  obtaining  it,  but  his  title  was  not  divested. 
If  his  attorneys  collected  the  money  on  the  judgment,  and  ap- 
plied it  to  the  satisfaction  of  their  fees,  it  may  well  be  said 
that  Moore  paid  them,  as  they  were  paid  out  of.  his  money. 
Assuming  that  there  was  a  variance  between  the  plea  of  pay- 
ment filed  by  Corbin  and  McLaren,  we  think  the  variance 
an  immaterial  one.  Section  391,  R.  S.  1881 ;  Farley  v. 
Filer,  29  Ind.  322 ;  Krewson  v.  Cloud,  45  Ind.  273. 

It  is  also  contended  by  the  appellant  that  the  facts  stated 
in  the  special  finding  tending  to  show  that  Zimmerman  and 
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Enisely  had  an  interest  in  the  debt  evidenced  by  the  five 
hundred  dollar  note  in  suit,  are  in  conflict  with  the  note,  be- 
cause the  note  is  payable  to  Prickett  alone,  and  should  not 
be  considered. 

It  is  true  that,  ordinarily,  a  party  who  executes  a  note  to 
another  will  be  estopped  from  saying  that  the  party  to  whom 
the  note  is  made  payable  is  not  the  real  party  in  interest. 
Johnson  v.  Oonklin,  119  Ind.  109. 

The  principle  here  contended  for  is  of  little  importance, 
however,  in  this  case,  as  the  money  about  which  this  couten- 
tion  is  waged  was  all  received  by  Prickett.  The  relation 
existing  between  him  and  his  associates  was  a  matter  to 
be  settled  between  themselves.  No  reason  is  suggested,  and 
we  know  of  none,  why  Moore  and  his  attorneys  might  not 
make  a  valid  agreement  to  the  effect  that  all  their  fees  in  the 
case  of  Moore  against  Lemmon  should  be  paid  Prickett. 

The  court  finds  that  such  an  agreement  was  made.  Proof 
of  such  an  agreement  would  not  contradict  the  note,  but 
would  prove  the  consideration  upon  which  it  is  based. 

The  real  controversy  between  the  parties  relates  to  the  ef- 
fect of  the  special  finding  above  referred  to,  the  appellant 
contending  that  payment  is  an  ultimate  fact  to  be  found  by 
the  court,  while  it  is  contended  by  the  appellees  that  pay- 
ment is  a  conclusion  of  law  to  be  deduced  from  a  given  state 
of  facts. 

Mr.  Thompson,  in  his  work  on  Trials,  vol.  1,  section  1253, 
says :  "  There  is  no  rule  of  law  as  to  what  is  or  as  to  what 
is  not  payment.  Payment  is  simply  the  doing  of  what  a 
man  has  agreed  to  do.  It  is,  therefore,  a  pure  question  of 
fact ;  and  where  a  man  has  agreed  to  pay,  and  tenders  what 
he  understands  to  be  a  performance  of  his  agreement,  and 
the  other  party  accepts,  it  is  a  naked  question  of  fact  and  in- 
tent whether  it  was  accepted  as  performance.  In  every  such 
case  the  ultimate  point  of  inquiry  does  not  touch  a  rule  of 
law,  but  stops  at  a  conclusion  of  fact.''     As  applied  to  this 
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case  we  fully  concur  io  what  Mr.  Thompson  says  upon  this 
subject.  .  Payment  is  a  question  of  fact,  and  not  one  of  law. 

It  will  be  observed  that  in  what  purports  to  be  the  special 
finding  of  facts,  there  is  no  direct  finding  that  any  portion 
of  the  note  set  up  in  the  cross-complaint  has  been  paid. 

The  facts  found  by  the  court  are  evidential  facts  tending 
strongly,  no  doubt,  to  prove  that  the  money  collected  by 
Prickett  on  the  Lemmon  judgment  was  intended  by  the  par- 
ties as  a  payment  on  the  note  in  suit ;  but  the  ultimate  fact 
of  payment  is  not  stated  in  the  special  finding  of  facts.  It 
is  stated,  however,  as  a  conclusion  of  law. 

If  what  purports  to  be  the  finding  of  facts  is  to  be  consid- 
ered separate  and  apart  from  that  which  purports  to  be  the 
conclusions  of  law,  then  the  special  finding  is  defective ;  but 
if  they  are  to  be  considered  as  a  whole,  the  ultimate  fact  of 
payment  appears.  The  question,  therefore,  is,  shall  we  re- 
ject the  finding  of  the  ultimate  fact  of  payment  because  it  is 
stated  as  a  conclusion  of  law,  and  not  as  a  statement  of  fact. 

The  question  here  presented  does  not  seem  to  be  open  to 
argument. 

In  the  case  of  Kealing  v.  Vansickle,  74  Ind.  529,  it  was 
held  that  if,  in  the  special  finding,  items  of  evidence  only 
are  stated,  instead  of  the  facts  which  ought  to  be  found)  and 
if  the  statement  of  the  legal  conclusions  embraces  matters  of 
law,  and  also  matters  of  fact  which  ought  to  have  been  found 
as  such,  a  venire  de  novo  should  be  granted. 

In  the  case  of  Jarvis  v.  Bantay  83  Ind.  528,  it  was  held 
that  the  special  finding  of  facts  could  not  be  aided  or  enlarged 
by  the  conclusions  of  law  stated  by  the  court. 

Following  these  cases  we  are  constrained  to  hold  that  we 
can  not  look  to  what  purports  to  be  the  conclusion  of  law  in 
this  case  to  aid  the  finding  of  facts  ;  and  that,  for  this  reason, 
the  special  finding  is  defective  in  failing  to  find  the  fact  of 
payment,  the  ultimate  fact  in  issue  between  the  parties. 

This  conclusion  renders  it  unnecessary  to  consider  the 
cross-errors  assigned  by  the  appellees. 
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Jadgment  reversed^  with  directions  to  the  circuit  court  to 
set  aside  the  finding  and  grant  a  new  trial. 
FUed  Jan.  28, 1891. 


•^^ 


No.  16,774. 

Sage  v.  The  State. 

Crdonajl  Law. — Chrand  Jury, — IrreguUiritieB.^^AbaUmenL-'The  failure  of 
the  court  to  interrogate  a  by-stander,  called  as  a  grand  juror,  before 
permitting  him  to  become  one  of  the  panel,  as  required  by  statute  (sec- 
tion 1651,  R.  8. 1881),  is  not  sufficient  cause  for  abatement  of  the  prose- 
cution, if  such  person  is  in  fact  a  qualified  juror. 

Same. — Murder. — Aecaaory  before  ike  Fact, — Amendaiory  Act. — JEx  Po9t  Facto 
Zaw.— The  act  of  March  9th,  1889  (Elliott's  Supp.,  section  802),  amend- 
ing section  1788,  R.  S.  1881,  which  declares  who  shall  be  deemed  an  ac- 
cessory before  the  fact  to  the  crime  of  murder  and  prescribes  the  pun- 
ishment, makes  no  change  in  the  former  law  except  as  to  the  remedy. 
The  change  made  does  not  take  away  the  right  of  the  State  to  prose- 
cute for  a  felony  committed  prior  to  its  enactment,  as  a  change  in  the 
remedy  is  not  within  the  constitutional  inhibition  in  respect  to  ex  post 
facto  legislation. 

%iLMX.^Be-E7UictmerU  of  StatfUe. — Statute  not  Repealed. — An  amendatory 
statute,  defining  an  offence  in  substantially  the  same  language  as  that 
employed  in  the  statute  it  amends,  and  simply  re-enacting  it,  does  not 
deprive  the  State  of  the  right  to  prosecute  for  an  offence  committed  be- 
fore the  act  became  effective. 

Sams. — Fkridence. — On  the  trial  of  a  man  as  accessory  before  the  fact  to 

^the  murder  of  an  illegitimate  child  by  its  mother,  which  he  had  made 
the  condition  of  his  marrying  the  mother,  it  was  competent  for  the 
State  to  prove  by  her  that  she  was  pregnant  as  the  result  of  an  illicit 
intercourse  with  the  accnsed,  such  fact  tending  to  render  probable  her 
statement  that  he  advised  and  encouraged  her  to  murder  the  child  ;  but 
it  was  not  competent  for  the  defence  to  prove  specific  acts  of  immorality 
with  other  men,  as  that  she  had  previously  given  birth  to  an  illegiti- 
mate child. 

Same. — OonfidmUai  Oommuniealums. — ^The  admiseion  of  evidence  that  the 
accnsed  and  his  wife  were  in  a  room  by  themselves  after  the  arrest  does 
not  violate  the  rule  protecting  communications  between  husband  and 
wife. 

Same. — Testimony  of  Deeeaeed  Wiiness. — Stenographer' a  Report. — The  official 
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stenographer  may  properly  be^  permitted  to  read  from  his  report  of  the 
testimony  of  a  witness  given  on  a  former  trial,  who  had  since  died. 

Same. — DefendanCs  Statement  before  Coroner. — The  statement  of  the  defend- 
ant, accused  as  an  accessory  before  the  fact,  made  before  the  coroner, 
authenticated  by  the  coroner's  certificate  and  identified  by  him  as  the 
statement  made  by  the  defendant,  was  properly  admitted  in  evidence, 
and  the  accused  had  no  right,  on  cross-examination  of  the  coroner,  to 
inquire  whether  the  statement  was  all  reduced  to  writing. 

Same. —  Witness. — Impeachment  of  Character. — Where  a  witness,  whose  char- 
acter was  sought  to  be  impeached,  had  been  imprisoned  in  one  of  the 
prisons  of  the  State,  remote  from  her  place  of  residence,  and  was,  dur- 
ing the  seven  years  intervening  between  the  time  of  the  trial  and  the 
time  she  last  resided  at  her  former  home  so  confined  in  prison,  it  was 
not  error  to  refuse  to  permit  a  witness  who  had  testified  as  to  the  char- 
acter of  such  witness  at  the  time  she  resided  at  her  former  home,  to 
testify  as  to  the  general  character  of  the  witness  at  such  former  resi- 
dence at  the  time  of  the  trial. 

Same. —  Witnest^s  Interest  in  Defendant's  Cause. — Defendant's  witness  may 
properly  be  asked  on  cross-examination  if  he  did  not  leave  home  in 
order  to  enable  the  defendant  to  obtain  a  continuance,  as  the  question 
tends  to  show  the  interest  of  the  witness  in  the  defendant's  cause. 

Same. — Complicity  of  Accused. — Evidence. — The  defendant  made  the  murfer 
of  an  illegitimate  child  a  condition  of  his  marrying  the  mother,  and  to 
influence  him  to  take  her  as  his  wife  she  murdered  the  child.  For  a 
number  of  years  she  declined  to  implicate  her  husband,  and  continued 
to  do  so  until  the  defendant,  after  she  had  been  in  prison  for  some 
years,  applied  for  a  divorce. 

Heldf  that  it  was  competent  for  the  State  to  prove  when  the  wife  made 
known  her  husband's  complicity  in  the  crime. 

Same. —  Woi-ds  and  Acts  of  Accessory. — Where  death  results  from  a  felonious 
act  of  the  principal,  brought  about  by  the  counsels  or  commands  of  the 
accessory,  the  latter  is  guilty,  although  death  may  not  have  resulted 
immediately  or  directly  from  the  act  of  either  of  the  wrong-doers.  Nor 
is  it  necessary  that  the  acts  or  words  of  the  accessory  should  directly 
incite  or  expressly  command  the  principal  to  commit  the  homicide;  it 
is  enough  if  it  appears  that  the  acts  or  words  of  the  accessory  were  in- 
tended to  secure  the  unlawful  killing  of  the  deceased,  and  that  they 
effected  that  result. 

Argument  of  Counsel. —  What  Does  not  Constitute  Misconduct, — Erroneous 
inferences  from  the  evidence  drawn  by  counsel  and  stated  in  their  ad- 
dresses to  the  jury,  or  mistaken  opinions  of  the  law  expressed  by  them 
in  such  addresses,  do  not,  as  a  general  rule,  entitle  the  complaining  party 
to  a  new  trial. 

From  the  Grant  Circuit  Court. 
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W.  H.  Carrolly  A.  E.  Steele  and  J".  A,  Kersey^  for  appel* 
lant. 

A.  G.  Smithy  Attorney  General,  0.  M.  RaUiffj  Prosecuting 
Attorney,  S.  W.  Cantwell,  H,  Broumlee,  H.  J,  Paulua  and  0. 
A.  Baker,  for  the  State. 

Elliott,  J. — The  appellant  was  indicted  as  an  accessory 

before  the  fact  to  the  crime  of  murder  in  the  first  degree. 

The  indictment  first  returned  against  him  was  held  bad  on  a 

2  former  appeal.     Sage  v.  State,  120  Ind.  201.     He  was  again 

indicted,  tried,  and  convicted. 

A  plea  in  abatement,  filed  by  the  accused,  presents  the 
question  as  to  the  effect  of  the  failure  of  the  court  to  inter- 
rogate a  bystander,  called  as  a  grand  juror,  before  permitting 
him  to  become  one  of  the  panel.  The  statute  requires  that 
**  before  any  talesman  is  accepted  and  sworn,  the  court  must 
inquire  of  him,  under  oath,  as  to  his  qualifications.^'  Section 
1651,  R.  S.  1881.  This  provision  does,  unquestionably, 
impose  a  duty  upon  the  trial  court,  and  if  it  could  be  as- 
sumed, as  a  matter  of  course,  that  every  error,  or  every  de- 
parture from  duty,  which  occurs  in  selecting  grand  jurors, 
entitles  an  accused  to  a  judgment  abating  the  prosecution, 
then  we  should  have  no  difiiculty  in  reaching  the  conclusion 
that  the  trial  court  did  wrong  in  sustaining  the  demurrer 
to  the  plea;  but  it  is,  by  no  means,  every  breach  of  duty 
regarding  the  selection  of  grand  jurors  that  is  cause  for 
abatement;  on  the  contrary,  a  breach  of  duty,  or  an  error, 
which  does  not  prejudice  the  accused,  is  not  sufficient  cause 
for  abating  the  prosecution  against  him.  If,  in  fact,  duly 
qualified  grand  jurors  are  selected,  the  prosecution  will  not 
abate,  although  there  may  be  some  errors,  or  irregularities, 
in  the  mode  of  their  selection.  Our  conclusion  that  where 
qualified  jurors  are  secured,  an  error,  or  irregularity,  in  call- 
ing, or  empanelling  them,  does  not  supply  ground  for  a 
judgment  of  abatement,  is  well  fortified  by  authority.  Har^ 

Vol.  127.— 2 
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din  V.  State,  22  Ind.  347 ;  Cooper  v.  State,  ]20  Iiid.  377  ; 
State  V.  MelloTf  13  R.  I.  666 ;  Commonwealth  v.  Brown,  147 
Mass.  685. 

As  there  is  no  pretence  that  the  bystander  called  into  the 
box  was  not  fully  qualified  to  serve  as  a  grand  juror,  the 
question  presented  by  the  plea  in  abatement  is  fully  disposed 
of  by  the  application  of  the  doctrine  we  have  stated. 

The  statute  defining  the  ofiPence  of  which  the  appellant 
was  convictedyin  force  at  the  time  the  acts  which  constitute  the 
the  crime  were  doue,  reads  thus :  "  Every  person  who  shall  aid 
or  abet  in  the  commission  of  any  felony;  or  who  shall  counsel, 
encourage,  hire,  command,  or  otherwise  procure  such  felony 
to  be  committed — shall  be  deemed  an  accessory  before  the 
fact,  and  may  be  tried  and  convicted  in  the  same  manner  as 
if  he  were  a  principal,  and  either  before  or  after  the  princi- 
pal offender  is  convicted,  and  charged  or  indicted ;  and  upon 
such  conviction  he  shall  suffer  the  same  punishment  and 
penalties  as  are  prescribed  by  law  for  the  punishment  of  the 
principal.^'  In  1889,  an  act  was  passed  which  reads  as  fol- 
lows: "Be  it  enacted  that  section  1788,  R.  S.  1881,  be 
,  amended  to  read  as  follows :  Every  person  who  shall  aid  or 
abet  in  the  commission  of  a  felony,  or  who  shall  counsel, 
encourage,  hire  or  command,  or  otherwise  procure  a  felony 
to  be  committed,  may  be  charged  by  indictment,  or  affidavit 
and  information,  tried  and  convicted  in  the  same  manner  as 
if  he  were  a  principal,  either  before  or  after  the  principal 
offender  is  charged,  indicted  or  convicted,  and  upon  such  con- 
viction he  shall  suffer  the  same  punishment  and  penalties  as 
are  prescribed  by  law  for  the  punishment  of  the  principal." 
Elliott's  Supp.,  section  302.  There  is,  in  our  judgment,  no 
substantial  difference  between  the  two  acts,  except  as  to  the 
matter  of  the  remedy,  for  the  elements  of  the  crime  are  the 
same  under  the  one  statute  as  under  the  other.  It  is  true 
that  the  later  act  omits  the  words  "  shall  be  deemed  an  ac- 
cessory before  the  fact,"  but  this  omission  effects  nosubstan- 
tial  change  in  the  nature  of  the  offence.     It  is  of  little  im- 
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portance  that  a  Dame  or  title  is  altered  or  omitted  where  the 
body  of  the  oflence  remains  the  same,  and  it  does  in  this 
instance  so  remain.  The  omission  to  give  the  offence  de- 
fined a  formal  name  neither  adds  to  the  burden  of  the  ac- 
cused nor  diminishes  that  of  the  State.  No  less  evidence  would 
be  required  on  the  part  of  the  State  to  warrant  a  convic- 
tion, nor  more  required  on  the  part  of  the  accused  to  secure 
an  acquittal  under  the  later  statute  than  was  required  un- 
der the  earlier.  In  no  particular  whatever,  save  as  to  the 
remedy,  does  the  amendatory  statute  work  any  change. 

Having  ascertained  and  stated  the  difference  between  the 
two  statutes,  we  are  next  to  inquire  and  decide  whether  such 
a  change  as  that  wrought  by  the  amendatory  act  of  1889 
takes  away  the  right  of  the  State  to  prosecute  for  a  felony 
committed  prior  to  its  enactment.  As  we  have  seen,  the  two 
statutes  are,  as  regards  the  offence  itself,  substantially  the 
same,  for  precisely  the  same  acts  are  essential  to  constitute 
the  crime  under  both  the  earlier  and  the  later  statutes,  so 
that  the  situation  of  the  accused  is  not  altered  in  this  respect 
to  his  disadvantage,  nor  is  it  altered  in  respect  to  the  pun- 
ishment, hence  it  can  not  be  justly  asserted  that  there  has 
been  s,ny  ex  post  facto  legislation.  Holden  v.  J/tnnesofa,137 
U.  S.  483;  Medley,  Pet,  134  U.  S.  160;  Chlder  v.  Bully  3 
Dall.  386 ;  United  States  v.  HaJl,  2  Wash.  C.  C.  366.  The 
general  rule  is  that  a  change  in  the  remedy  is  not  within  the 
inhibition  of  the  Constitution.  Robinson  v.  State,  84  Ind. 
462 ;  State  v.*  Manning,  14  Tex.  402  ;  Lazure  v.  State,  19  Ohio 
St.  43;  Sullivan  v.  Oity  of  Oneida,  61  111.  242;  Rand  v. 
Commonwealth^  9  Gratt.  738 ;  South  v.  State,  86  Ala.  617  ; 
Perry  v.  State,  87  Ala.  30 ;  State  v.  Cooler,  30  S.  C.  105 ; 
StaU  V.  Ah  Jim,  9  Mont.  167. 

It  is  possible  that  the  doctrine  asserted  by  the  majority  of 
the  court  in  Kring  v.  Missouri,  107  U.  8.  221,  does  in  some 
degree  impinge  upon  the  general  rule  asserted  by  the  decided 
weight  of  authority,  but  that  decision  does  not  go  to  the  ox- 
tent  of  breaking  down  the  general  rule  so  long  approved  by 
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the  courts  and  the  text-writers,  for  the  utmost  that  can  be 
said  of  that  decision  is  that  it  declares  that  the  mode  of  pror 
cedure  may  sometimes  so  far  and  materially  affect  the  rights 
of  an  accused  as  to  fall  within  the  sweep  of  the  constitu- 
tional provision  prohibiting  the  enactment  of  ex  post  facto 
laws ;  but  giving  to  that  decision  the  comprehensive  effect 
just  ascribed  to  it,  still  the  act  of  1889  is  not  within  its 
scope,  for  the  reason  that  the  provisions  of  the  act  affect  the 
remedy  purely,  and  they  neither  make  it  easier  for  the  State 
to  convict  nor  harder  for  the  accused  to  secure  an  acquittal. 
In  short,  that  act,  justly  interpreted,  simply  affects  the  mode 
of  pleading,  and  that  only  to  the  extent  of  providing  an  ad- 
ditional mode  of  presenting  the  charge. 

A  more  difficult  question  is  presented  by  the  contention  of 
appellant^s  counsel  that  the  amendatory  act  obliterated  the 
act  of  1881,  and  left  no  law  in  force  defining  the  crime  of 
which  their  client  was  convicted.  It  is  true  that  in  a  certain 
sense  and  for  certain  purposes  an  amendatory  act  does  strike 
down  the  act  which  it  amends,  for  it  has  often  been  held  that 
an  act  which  has  once  been  amended  can  not  be  again 
amended,  since  it  is  superseded  by  the  amendatory  act. 
Draper  v.  Falley,  33  Ind.  465  ;  Board,  etc,  v.  Markka  46 
Ind,  96;  Longlois  v.  Longloia,  48  Ind.  60;  Blakemore  w. 
Dolan,  50  Ind.  194 ;  Feibleman  v.  State,  98  Ind.  516 ;  Hall 
V.  Craig,  125  Ind.  523.  These  decisions  undoubtedly  settle 
the  law  upon  the  question  to  which  they  are  addressed,  for 
they  affirm  that  an  attempt  to  amend  a  statute  which  has 
already  been  amended  is  fruitless,  but  that  is  not  the  ques- 
tion here,  for  the  question  here  is,  Does  an  amendatory  stat- 
ute which  re-enacts  a  former  statute  so  completely  destroy  it 
as  to  prevent  a  prosecution  for  an  offence  committed  before 
the  amendatory  act  became  effective  ? 

It  is  evident  from  our  statement  of  the  question  that  there 
is  an  essential  difference  between  the  class  of  cases  repre- 
sented by  the  present  and  the  class  represented  by  the  decis- 
ions to  which  we  have  referred.    It  may  well  be  true  that  an 
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amended  statute  is  so  far  superseded  that  it  is  incapable  of 
further  amendment^  and  yet  not  be  true  that  the  amendatory 
act  so  effectually  sweeps  away  all  vestiges  of  the  earlier  act 
that  the  offence  ceased  for  a  time  to  exist.  The  affirmation 
of  the  one  proposition  does  not  necessarily  lead  to  the  af- 
firmation of  the  other,  for  the  one  may,  with  strict  logical, 
accuracy,  be  affirmed  and  the  other  denied.  If  this  be  true, 
then  it  must  also  be  true  that  the  decisions  referred  to  do 
not  require  us  to  affirm  that  the  re-enactment  of  a  statute  by 
an  amendatory  statute  necessarily  deprives  the  State  of  the 
right  to  prosecute  one  who  committed  a  felony  prior  to  the 
enactment  of  the  amendatory  statute.  Giving  to  those  de- 
cisions full  sanction,  and  assigning  to  them  due  force  and  ef- 
fect, we  are,  nevertheless,  at  liberty. to  adjudge  that  they  do 
not  settle  the  question  here  presented.  That  some  of  the 
expressions  contained  in  the  opinions  do  seem  to  sustain  the 
position  of  appellant's  counsel  is  true,  but  the  authoritative 
declarations  addressed  to  the  questions  before  the  court,  and 
relevant  to  the  point  in  judgment,  have  no  such  effect,  hence 
they  can  not  be  regarded  as  of  binding  force.  As  arguments 
they  are  entitled  to  consideration,  but  only  to  consideration 
as  arguments,  upon  the  question  in  the  mind  of  the  court ; 
so  far,  however,  as  regards  questions  arising  upon  a  radically 
different  state  of  facts,  they  are  of  comparatively  little  weight 
even  as  arguments. 

Assuming,  upon  the  strength  of  what  we  have  said,  that 
the  question  here  involved  is  not  conclusively  settled  by  the 
cases  to  which  we  have  referred  we  shall  treat  it  as  one  open 
to  discussion,  and  shall  first  consider  it  upon  principle. 

Principle  forbids  the  conclusion  that  an  amendatory  stat- 
ute defining  an  offence  in  substantially  the  same  language  as 
that  employed  in  the  statute  it  amends,  takes  away  the  right 
of  the  State  to  prosecute  the  offender  and  requires  his  un- 
conditional discharge.  It  can  not  be  logically  affirmed, 
where  the  same  offence  is  defined  in  the  same-wav  bv  both 
the  earlier  and  the  later  statute,  that  there  is  an  interregnum 
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in  which  there  was  no  law  dcfiniug  the  offeuce.  The  two  acts 
interfuse  aud  blend  so  fully  and  compactly  that  it  is  impos- 
sible that  there  can  be  an  interval  when  there  was  no  law. 
Between  the  two  acts  there  is  no  period  of  intervening  time 
in  which  no  offence  existed.  The  duration  of  the  statute 
was  unbroken  and  continuous,  and  the  crime  one  aud  the 
same.  The  amendatory  act  creates  no  new  offence,  nor  does 
it  absolve  an  offender  from  one  previously  committed;  it 
simply  re-enacts  the  earlier  statute,  so  that  the  offence  is  the 
same  under  the  one  act  as  under  the  other.  If  a  new  offence 
had  been  defined,  or  new  elements  added  to  the  crime  as  de- 
fined in  the  first  statute,  there  would  be  force  in  the  posi- 
tion that  the  offence  defined  by  the  earlier  act  had  ceased  to 
exist,  but  where  the  offence  remains  unchanged  from  first  to 
last  there  is  no  plausibility  in  the  argument  that  when  the 
amendatory  statute  took  effect  the  crime  ceased  to  exist. 
There  can  be  no  plausibility  in  such  an  argument  for  the 
plain  reason  that  there  was  no  interval  when  the  crime  was 
not  punishable,  inasmuch  as  there  was  not  an  instant  of 
time  when  there  was  not  a  law  defining  and  denouncing  it. 
The  succession  of  the  statutes  was  unbroken*and  the  reign 
of  law  uninterrupted. 

The  conclusion  to  which  the  appellant's  argument  leads 
goes  far  to  prove  it  unsound.  If  the  argument  is  valid,  then 
a  man  guilty  of  an  offence,  such  as  that  of  which  the  appel- 
lant was  convicted,  could  not  be  punished  if  the  crime  was 
committed  in  1881,  although  it  had  remained  undiscovered 
until  1890,  Again,  if  the  crime  was  committed  during  the 
last  hour  before  the  act  of  1889  went  into  effect,  the  offender 
could  not,  according  to  the  appellant's  theory  of  the  law,  be 
punished  at  all.  A  doctrine  which  leads  to  such  results  has 
nothing  to  commend  it,  and  it  would  be  a  sacrifice  of  sub- 
stance to  a  fancied  demand  of  consistency  to  yield  to  it.  To 
that  demand  we  are  not  disposed  to  assent. 

The  authorities  give  the  rule  we  have  declared  strong  and 
full  support.     In  the  case  of  State  v.  Wish,  15  Neb.  448  (5 
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Crim.  Law  Mag.  811),  the  question  arose  in  precisely  the 
same  manner  in  which  it  arises  in  the  case  before  us,  and  it 
was  held  that  the  amendatory  act  did  not  preclude  a  prose* 
cution,  although  the  acts  constituting  the  crime  were  done 
before  the  enactment  of  the  amendatory  statute.  In  an- 
nouncing its  conclusion  in  that  case  the  court  said  :  "  We 
'  hold,  therefore,  that  when  the  re-enactment  is  in  the  words 
of  the  old  statute  and  was  evidently  intended  to  continue  in 
force  the  uninterrupted  operation  of  such  statute,  the  new 
act  or  amendment  is  a  mere  continuation  of  the  former  act, 
and  is  not  in  a  proper  sense  a  repeal.^'  Other  courts  have 
declared  a  similar  doctrine,  asserting  that  the  re-enactment 
of  the  old  statute  necessarily  continues  it  in  force,  as  there 
is  no  interval  of  time  in  which  its  operation  was  interrupted. 
Commonwealth  v.  SiUlivan,  150  Mass.  315 ;  Fullerton  v. 
SpriTig,  3  Wis.  588  ;  Hurley  v.  Town  of  Texas,  20  Wis.  665 ; 
Randolph  v.  Lamed,  12  C.  E.  Green  (N.  J.),  557 ;  Dashiel 
V.  Mayor,  45  Md.  615 ;  Ballin  v.  Ferst,  65  Ga.  546  ;  WilUtrd 
V.  Glarhe,  7  Mete.  435;  Kessler  v.  Smith,  66  N.  C.  154; 
SUxie  v.  Sutton,  100  N.  C.  474. 

Some  of  the  cases  go  further,  for  they  declare  that  if  the 
old  statute  is  substantially  re-enacted  its  operation  is  unin- 
terrupted although  the  amendatory  statute  .may  contain  an 
express  repealing  clause.  State  v.  Baldwin,  45  Conn.  134 ; 
Powers  V.  Shephard,  48  N.  Y.  540.  Our  own  court  has  recog- 
nized and  enforced  the  general  doctrine  that  the  statute 
amended  is  not  repealed  by  an  amendatory  statute  which 
substantially  re-enacts  it.  In  Alexander  v.  State,  9  Ind.  337, 
the  question.was  presented,  as  it  is  here,  upon  an  amendatory 
statute,  and  the  court  held  that  the  old  statute  was  not  re- 
pealed in  such  a  sense  as  to  preclude  the  State  from  prose- 
cuting for  an  offence  committed  before  the  amendatory  stat- 
ute was  passed.  The  court  there  said  :  "  It  is  clear  that  this 
was  not  a  repeal.  It  was  not  so  designed.  It  was  simply 
an  amendment.  In  Cheezem  v.  State,  2  Ind.  149,  it  was  held 
that  a  re-enactment  in  substance  of  a  section  of  former  statute, 
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was  Dot  a  repeal  of  it/'  To  the  same  effect  is  the  decision  in 
the  case  of  State  v.  Miller^  58  lud.  399.  In  that  case  the 
question  was  presented^  as  it  is  in  this  instance,  and  the  court 
said  :  ^^  The  amendment  of  a  statute  is  not  a  repeal  of  it  bv 
implication^  further  than  it  renders  the  amended  statute  in- 
consistent in  letter  or  spirit,  or  both,  with  the  unamended 
statute."  The  general  question  was  before  the  court  in  Cor- 
dell  V.  State,  22  Ind.  1,  and  it  was  there  said  :  "  But  the  re- 
enactment  of  an  existing  provision  of  law,  in  a  later  statute, 
does  not  necessarily  repeal  such  former  provision."  Other 
cases  of  our  own  assert  the  same  general  doctrine.  Gorley  v. 
Sewall,  77  Ind.  316  ;  Martindah  v.  Martindale,  10  Ind.  566. 
The  decision  in  the  case  of  Goodno  v.  City  of  Oshkosh,  31 
Wis.  127,  is  not  opposed  to  the  doctrine  of  our  cases,  although 
it  is  true  that  some  expressibns  found  in  the  opinion  seem  to 
warrant  that  inference.  What  is  decided  in  that  case  is  that 
a  provision  of  the  old  statute  not  found  in  the  new  is  re- 
pealed, so  that  it  is  quite  clear  that  the  decision  is  not  rele- 
vant to  the  present  controversy.  It  is  evident  from  the 
earlier,  as  well  as  the  later,  decisions  of  the  Supreme  Court  of 
Wisconsin,  that  it  never  intended  to  hold  that  an  amenda- 
tory statute  re-enacting  the  provisions  of  a  former  statute 
repealed  entirely  the  old  act,  for  no  court  has  more  clearly  or 
strongly  affirmed  that  the  re-enactment  of  a  former  statute  is 
not  a  repeal  than  that  court  has  done.  State  v.  Ivgersoll,  17 
Wis.  651  ;  State  v.  Gumher,  37  Wis.  298  ;  Gleiitz  v.  State,  38 
Wis.  549  ;  Laude  v.  Chicago,  etc,  R.  W,  Go.,  33  Wis.- 640. 

On  the  direct  examination  of  Eliza  Sago  the  fact  that  she 
was  pregnant  as  the  result  of  illicit  intercourse  with  the  ap- 
pellant was  elicited,  and  upon  cross-examination  it  was 
sought  to  prove  that  she  had  previously  given  birth  to  an 
illegitimate  child,  but  the  court  refused  to  permit  her  to  be 
cross-examined  upon  that  subject.  In  this  there  was  no 
error.  It  was  competent  for  the  State  to  show  the  intimate 
relations  between  Eliza  Sage,  the  principal,  and  the  appel- 
lant, since  that  fact  tended  to  render  probable  her  statement 
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that  he  advised  and  encouraged  her  to  murder  the  child 
born  to  her  as  the  fruit  of  a  former  carnal  intercourse,  but 
it  was  not  competent  for  the  defence  to  prove  specific  acts  of 
immorality  with  other  men. 

There  was  no  error  in  permitting  the  State  to  prove,  as  a 
fact,  that  the  appellant  and  his  wife,  Eliza  Sage,  were  in  a 
room  by  themselves  after  the  arrest.  In  admitting  evidence 
of  the  fact  the  court  did  not  violate  the  rule  protecting  com- 
munications between  husband  and  wife. 

No  error  was  committed  in  permitting  the  official  stenog* 
rapher  to  read  from. his  report  of  the  testimony  of  a  witness 
given  on  a  former  trial,  who  had  since  died.  That  the  testi- 
mony of  a  deceased  witness  may  be  repeated  at  a  subsequent 
trial  is  well  settled.  Booker  v.  Parsley,  72  Ind.  497  ;  Indi- 
anapolis, etc,,  R.  W.  Co.  V,  Stout,  53  Ind.  143  ;  Homey.  Wil- 
liams, 23  Ind.  37.  It  is  also  settled  that  the  reproduction  of 
the  testimony  of  a  witness,  who  was  examined  on  a  former 
trial,  is  not  a  violation  of  the  fundamental  rule  that  the  ac- 
cused has  a  right  to  be  brought  face  to  face  with  the  witnesses 
against  him.  Summons  v.  State,  5  Ohio  St.  325 ;  1  Bishop 
Crim.  Pr.  (3d  ed.),  sections  1195, 1196.  A  witness  may,  for 
the  purpose  of  refreshing  his  recollection,  refer  to  a  memo- 
randum made  by  him  at  the  time.  Johnson  v.  Culver,  116 
Ind.  278 ;  Billingslea  v.  State,  85  Ala.  323.  He  can  not 
testify  entirely  from  the  memorandum,  as  a  general  rule,  but 
he  may  use  it  for  reference.  Maxwell  v.  Wilkinson,  113  U. 
S.  656.  As  the  question  is  here  presented,  and  upon  the 
specific  objection  made  by  appellant's  counsel,  the  trial  court 
went  as  far  in  its  preliminary  examination  of  the  stenographer 
as  it  was  required  to  do,  and  we  are  unable  to  say  that  any 
error  was  committed  in  allowing  him  to  use  his  notes.  It  is 
proper  to  say  that  we  deem  it  unnecessary  to  inquire  whether 
an  official  reporter,  sworn  pursuant  to  law  to  make  a  true 
and  correct  report  of  the  evidence,  stands  upon  a  different 
footing  from  ordinary  witnesses  or  not ;  but  we  think  it  is 
also  proper  to  say  that  there  is  much  reason  why  a  distinc- 
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tion  should  be  made  id  a  case  where  a  sworn  official  stenog- 
rapher is  called  to  testify  as  to  the  testimony  of  a  deceased 
witness,  and  a  case  where  an  ordinary  witness  is  called  for 
that  purpose. 

The  coroner  who  held  the  inquest  over  the  body  of  the 
child  murdered  by  Eliza  Sage,  and  whose  murder  the  appel- 
lant aided  and  advised,  testified  that  a  paper  produced  was 
the  statement  made  by  the  appellant  at  the  inquest;  that  offi- 
cer further  testified  that  the  paper  was  read  over  to  the  ap- 
pellant, that  he  signed  it,  and  that  he  was  sworn  before  his 
testimony  was  heard.  The  appellant's  counsel  proposed  to 
cross-examine  the  coroner  as  to  whether  the  paper  signed  by 
the  appellant  contained  all  the  testimony  given  by  him  at 
the  inquest,  but  the  court  refused  to  permit  the  counsel  to  ex- 
amine the  coroner  upon  that  subject.  The  question  as  it 
comes  to  us  does  not  require  us  to  determine  what  the  rule 
would  be  in  a  case  where  the  accused  offered,  at  the  proper 
time,  to  show  fraud  or  mistake  in  reducing  his  statements  to 
writing,  for  here  the  question  is  whether  the  accused  has  a 
right,  on  cross-examination  of  the  coroner,  to  inquire  whether 
the  statement  was  all  reduced  to  writing.  As  the  question 
is  presented  in  this  instance  it  must  be  held,  upon  the  au- 
thority of  Woods  V.  State,  63  Ind.  353,  that  it  was  rightly 
decided  by  the  trial  court  that  the  appellant  had  no  right  to 
ask  the  questions  he  ])ro posed. 

The  statement  made  by  the  appellant  before  the  coroner 
came  from  the  hands  of  the  legal  custodian  and  reads  as  a 
consecutive  instrument,  it  is  authenticated  by  the  coroner's 
certificate  and  is  identified  by  him  as  the  statement  made  by 
the  appellant.  Under  these  circumstances  the  statement  was 
properly  admitted  in  evidence. 

Eliza  Sage,  the  principal,  was  a  resident  of  Hartford  City 
until  May,  1883,  when  she  was  imprisoned  in  one  of  the 
prisons  of  the  State,  at  Indianapolis.  This  trial  was  begun 
on  the  6th  day  of  May,  1890,  and,  in  the  course  of  the  trial, 
a  witness  called  by  the  appellant  was  asked  to  '*  state  to  the 
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jury  whether  you  are  acquainted  with  her  general  moral 
character  at  the  present  time  in  that  neighborhood."  The 
court  had  permitted  the  appellant^s  witness  to  testify  as  to 
the  character  of  Eliza  Sage  at  the  time  she  resided  in  Hart- 
ford'City,  and  by  the  term  "  that  neighborhood,"  was  meant 
Hartford  City.  The  question  for  our  decision  is  whether  the 
trial  court  erred  in  refusing  to  permit  the  State  to  prove  the 
character  of  the  witness  at  a  place  where  she  had  not  been 
for  about  seven  years.  But  for  the  fact  that  the  witness 
whose  character  was  assailed  was  during  the  seven  years  in- 
tervening between  the  time  of  the  trial  and  the  time  she  last 
resided  at  Hartford  City,  confined  in  prison  at  Indianapolis, 
there  would  be  much  less  difficulty  in  solving  the  question. 

We  agree  with  appellant's  counsel,  that  the  decisions  in 
such  cases  as  Rueker  v.  Beaty,  3  Ind.  70 ;  City  of  Aurora  v. 
Cobb,  21  Ind.  492 ;  Abshire  v.  Mather,  27  Ind.  381 ;  Chance 
V.  Indianapolis,  etc.,  Co.,  32  Ind.  472 ;  and  Rawles  v.  State, 
56  Ind.  433,  do  not  determine  the  question  here  presented  ; 
but  we  do  not  agree  that  the  decisions  in  Memphis,  etc,  Co.  v. 
McCool,  83  Ind.  392,  and  Pape  v.  Wright,  116  Ind.  602,  de- 
cide the  question  in  their  favor.  The  truth  is  that  in  none 
of  those  cases  is  the  question  presented  as  it  is  here,  although 
the  cases  first  named  bear  upon  the  general  question,  inas- 
much as  they  declare  that  where  the  time  is  too  remote  the 
impeaching  evidence  is  not  competent. 

It  is  evident  that  a  general  character  may  change  in  seven 
years ;  but  it  is,  we  suppose,  also  evident  that  a  general  char- 
acter can  not  be  created  within  the  walls  of  a  prison  so  as  to 
he  known  at  the  former  home  of  the  witness,  many  miles 
distant  from  the  prison.  If  this  be  true,  then  witnesses  who 
knew  nothingof  the  witness  sought  to  be  impeached  in  this  in- 
stance, during  the  seven  years  of  imprisonment,  can  not  know 
her  general  character  at  her  former  home  at  the  time  of  the 
trial.  The  utmost  that  such  impeaching  witnesses  can  know 
is  that  the  character  of  the  witness  assailed  was  bad  at  the 


28  SUPREME  CK)URT  OF  INDIANA, 

Sage  0.  The  State. 

time  she  left  her  home  to  become  a  prisoner.  The  trial  court, 
it  is  to  be  kept  in  mind|  permitted  evidence  of  the  character 
of  Eliza  Sage,  at  the  time  she  resided  in  Hartford  City,  to  be 
given,  and  this  ruling  certainly  gave  the  appellant  the  ben- 
efit of  all  the  knowledge  his  impeaching  witnesses  could  pos- 
sess. Counsel  quote  from  a  text-book  as  sustaining  their 
position,  the  following  statement  of  the  law  :  "  It  is  attempted 
to  impeach  the  character  of  P.,  a  witness  at  a  trial.  A.  and  B. 
knew  P.  four  years  before,  when  he  resided  at  another  place. 
They  testify  that  P.'s  character  was  then  bad.  The  pre- 
sumption is  that  P.'s  character  remains  the  same.''  Law- 
son  Presumptive  Ev.,  180.  Granting  that  this  is  a  correct 
statement  of  the  law,  it  proves  that  the  ruling  of  the  trial 
court  was  right,  not  wrong,  as  counsel  assume,  since  it  gives 
their  client  the  benefit  of  the  testimony  of  the  charac- 
ter of  Eliza  Sage  at  the  time  she  left  Hartford  City,  and  au- 
thorizes the  presumption  that  her  character  continued  bad 
until  the  time  of  the  trial.  Our  conclusion  is,  that  what- 
ever may  be  the  true  rule  upon  the  general  question,  the  trial 
court  did  not,  in  this  instance,  err  to  the  prejudice  of  the  ap- 
pellant. 

One  of  the  witnesses  called  by  the  appellant  was  asked, 
on  cross-examination,  if  he  did  not  leave  home  in  order  to 
enable  the  defendant  to  obtain  a  continuance,  and  to  this 
question  counsel  interposed  a  general  objection.  Under  the 
general  objection  no  question  is  properly  presented,  but 
waiving  the  infirmity  in  the  objection,  and  deciding  the 
question  as  if  it  were  properly  presented,  we  adjudge  that 
no  error  was  committed.  This  we  do  for  the  reason  that 
the  question  asked,  on  cross-examination,  was  competent  as 
tending  to  show  the  interest  of  the  witness  in  the  appel- 
lant's cause. 

The  witness  Eliza  Sage  was  recalled  for  cross-examination 
after  the  defendant  had  introduced  part  of  his  evidence,  and 
the  cross-examining  counsel  proposed  to  ask  her  several 
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questions  respecting  her  treatment  of  the  child  she  subse- 
quently murdered,  but  the  court  refused  to  permit  the  ques- 
tions to  be  answered.  We  can  not  hold  that  there  was  any 
abuse  of  discretion  by  the  trial  court,  for  the  questions  re- 
ferred to  specific  collateral  acts,  and  did  not  bear  upon  the 
subject  of  the  direct  examination. 

It  appears  from  the  evidence  that  for  years  the  witness, 
Eliza  Sage,  had  declined  to  implicate  her  husband  in  the 
murder  of  her  child,  and  that  she  had  sheltered  him  from 
prosecution.  It  appears  further  that  he  made  the  murder 
of  the  child  a  condition  of  his  marrying  her,  and  that  it  was 
to  influence  him  to  take  her  as  his  wife  that  she  murdered 
her  child.  After  she  had  been  for  some'  years  in  prison  the 
appellant  applied  for  a  divorce.  In  view  of  this  evidence 
it  was  clearly  competent  for  the  State  to  prove  when  it  was 
that  the  wife  made  known  her  husband's  complicity  in  the 
crime,  although  she  had  previously  shielded  him. 

We  do  not  deem  it  necessary  to  prolong  this  opinion  by 
quoting  from  the  argument  to  the  jury  the  statements  of  the 
counsel  for  the  State  to  which  the  appellant's  counsel  ob- 
jected ;  it  IS  enough  to  say  that  the  court  promptly  checked 
the  State's  attorney,  and  that  his  misconduct,  if  it  was  mis- 
conduct at  all,  was  not  of  such  a  nature  as  to  authorize  a 
reversal.  Erroneous  inferences  from  the  evidence  drawn  by 
counsel  and  stated  in  their  addresses  to  the  jury,  or  mis- 
taken opinions  of  the  law  expressed  by  them  in  such  ad- 
dresses, do  not,  as  a  general  rule,  entitle  the  complaining 
party  to  a  new  trial.  Combs  v.  State,  75  Ind.  215 ;  Proctor 
V.  De  Campy  83  Ind.  559;  Warner  v.  State,  114  Ind.  137. 

The  court  refused  to  give  an  i^istruction  asked  by  the  ap- 
pellant, which  reads  thus :  "  It  will  be  necessary  for  the  State 
to  prove,  beyond  a  reasonable  doubt,  that  the  killing  of 
Harry  Albert  Cunningham  by  Eliza  Sage  was  a  direct  and 
immediate  effect  of  some  act  done  by  her  in  pursuance 
of  the  counsel,  command  or  procurement  of  the  defend- 
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ant.  The  concealment  of  the  knowledge  that  a  felony 
is  to  be  committed,  or  tacit  acquiescence  in  its  commission, 
or  words  that  amount  to  a  bare  permission  to  commit  a  felon j, 
would  neither  make  the  defendant  an  accessory  before  the 
fact,  nor  a  principal  in  the  alleged  crime/'  This  instruction 
was  properly  refused.  It  was  not  necessary,  as  the  instruc- 
tion erroneously  asserts,  that  the  '^  killing  of  Harry  Albert 
Cunningham  ''  should  have  been  the  '^  direct  and  immediate 
effect  of  some  act ''  done  by  Eliza  Sage.  If  the  death  re- 
sulted from  a  felonious  act  of  the  principal,  brought  about 
by  the  counsels  or  commands  of  the  accessory,  the  latter  is 
guilty,  although  death  may  not  have  resulted  immediately  or 
directly  from  the  act  of  either  of  the  wrong-doers.  It  is  a  fa- 
miliar principle  of  criminal  law  that  it  is  not  necessary  that 
death  should  be  the  proximate  result  of  the  felonious  act.  Har- 
vey V.  State,  40  Ind.  516  ;  Kelley  v.  State,  53  Ind.  311 ;  Bloom 
V.  Iranklin  Life  Ins.  Co,,  97  Ind.  478,  and  authorities  cited  p. 
486.  Nor  is  it  necessary  that  the  acts  or  words  of  the  ac- 
cessory should  directly  incite  or  expressly  command  the  prin- 
cipal to  commit  the  homicide  ;  it  is  enough  if  it  appears  that 
tlie  acts  or  words  of  the  accessory  were  intended  to  secure 
the  unlawful  killing  of  the  deceased,  and  that  they  effected 
that  result. 

Where  the  court  in  one  instruction  fairly  and  accurately 
states  the  law  upon  the  subject  of  what  constitutes  a  reasonable 
doubt,  it  is  not  necessary  to  repeat  it  in  other  instructions, 
nor  is  the  court  bound  to  set  before  the  jury  the  various  def- 
initions that  courts  or  writers  have  attempted  to  give  to  the 
term  "  reasonable  doubt.'*  If  a  fair  and  sufficientlv  ade- 
quate  definition  of  that  term  is  once  given,  allMs  done  that 
the  law  requires. 

The  tenth  instruction  asked  by  the  appellant  was  properly 
refused.  It  is  not  the  duty  of  the  court  to  state  to  the  jury 
the  probative  effect  of  facts  where  different  inferences  may 
be  drawn  from  them. 

We  have  given  to  the  questions  discussed  by  counsel  full 
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and  carefiil  coDsideration,  but  we  can  find  no  error  in  the 
record  which  will  authorize  a  reversal ;  on  the  contrary,  the 
record  shows  that  the  case  was  well  and  &irly  tried. 

Judgment  affirmed. 

FUed  Jan.  28, 1891. 


No.  14,400. 

Habig  et  al.  v.  Dodge  et  al. 

Descent. — Childless  Second  Wife, — Interest  of  as  Widow. — Forced  Heirs, — 
Prior  to  the  act  of  March  11, 1889,  a  childle&s  second  wife  took  an  inter- 
est eqoal  to  the  undivided  one-third  in  fee  simple  in  her  deceased  hus- 
band's real  estate.  During  her  lifetime  the  children  of  her  husband 
had  no  Tested  estate  in  the  property  which  descended  to  her,  but  at  her 
death  thej  became  her  heirs  by  compulsion  of  law. 

Same. — I^iriUum. — THlle  not  in  Issue, — Tn  a  suit  for  partition  by  one  of  the 
children  of  the  deceased  husband  against  the  widow  and  the  other 
children,  if  the  title  is  not  directly  put  in  issue  by  the  pleading,  a  de- 
cree adjudging  the  widow  was  entitled  to  an  estate  for  life  is  not  con- 
clusive as  to  her  interest. 

Same. —  Warranty  hy  Heirs  Apparent, — Where  one  of  the  children  of  the 
deceased  husband  executes  a  warranty  deed  to  her  expected  interest  in 
the  widow's  one-third  and  dies  before  the  widow,  such  warranty  deed 
does  not  bind  her  children,  and  they  are  not  estopped  to  set  up  their 
title  as  the  heirs  of  the  widow,  at  the  widow's  death. 

Same. —  Warranty  Deed.— Estoppel. — Where  one  of  the  children  assumes  to 
convey  and  warrant  the  title  to  a  reversionary  interest  equal  to  the  un- 
divided one-third  of  the  real  estate  previously  set  off  to  the  widow,  the 
grantee  acquires  by  the  deed  a  one-third  interest  in  the  land,  subject  to 
the  estate  of  the  widow  and  the  grantor,  and  all  those  claiming  through 
him  are  estopped  to  assert  the  contrary. 

From  the  Gibson  Circuit  Court. 

C.  A.  Buskirk,  T.  R.  Paxton,  R.  D.  Richardson,  J.  T. 
Walker,  L.  C.  Embree  and  O.  Palmer,  for  appellants. 

/.  H.  MiUer,  J.  E.  McChillough  and  A.  P.  Twineham,for 
appellees. 
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Mitchell,  J. — The  facts  upon  which  the  decision  in  this 
case  depends  are  undisputed.  They  show  that  Samuel  Shan- 
non died  intestate,  in  the  year  1857,  seized  of  certain  real 
estate  in  Gibson  county.  His  widow,  Louisa  Shannon,  a 
second  wife,  by  whom  he  had  no  children,  and  two  sons, 
William  W.  and  Andrew,  and  a  married  daughter,  Ophelia, 
children  by  a  former  marriage,  survived  him  as  his  only 
heirs.  As  the  result  of  a  partition  suit,  instituted  in  1858, 
what  is  alleged  to  be  an  estate  for  life  in  the  real  estate  in- 
volved in  this  controversy,  was  set  off  to  the  widow,  as  part 
of  the  interest  to  which  she  was  entitled  under  the  statute, 
in  the  real  estate  of  her  deceased  husband.  In  the  same  pro- 
ceeding certain  lands  were  also  set  off,  in  fee  simple,  to  each 
of  the  other  heirs.  In  1860,  during  the  lifetime  of  his  step- 
mother, William  W.  Shannon,  executed  a  deed,  with  cove- 
nants of  warranty,  whereby  he  conveyed,  by  proper  descrip- 
tion, the  lands  set  off  to  him,  to  his  brother  Andrew.  He 
also  undertook,  by  the  same  deed,  to  convey  his  interest,  or 
supposed  interest,  in  the  lands  set  off  to  his  step-mother, 
which  interest  he  described  in  the  following  language :  "Also, 
all  the  reversionary  right,  title  and  interest,  of  the  said  Wil- 
liam W.  Shannon  in  and  to  sixty  acres  off  the  south  part  of 
said  northeast  quarter  of  said  section  numbered  seventeen ; 
all  of  said  lands  being  in  township  numbered  two  south, 
range  numbered  ten  west;  also,  the  undivided  third  part  of 
the  south  half  of  lot  numbered  thirty-three,  in  the  original 
plat  of  the  town  of  Princeton,  in  said  county,  subject  to  the 
dower  of  Mrs.  Louisa  Shannon,  it  being  the  intention  to  con- 
vey all  the  estate  of  said  William  W.Shannon,  set  off  to  him 
in  partition  of  real  estate  of  Samuel  Shannon,  deceased,  in 
said  sections,  and  his  interest  in  the  lands  setoff  to  said  Lou- 
isa Shannon,  as  her  dower  in  said  partition.*'  The  deed  con- 
tained the  following  covenants:  "  The  grantors,  their  heirs 
and  assigns,  hereby  covenanting  with  the  grantee,  his  heirs 
and  assigns,  that  the  title  so  conveyed  is  free,  clear,  and  un- 
encumbered ;  that  they  are  lawfully  seized  of  tiie  premises 


NOVEMBER  TERM,  1890.  33 

Habig  et<iLv.  Dodge  ei  id, 

aforesaid  as  of  a  sure,  perfect,  and  indefeasible  estate  of  in- 
heritance, in  fee  simple,  and  that  they  will  warrant  and  de- 
fend the  same  against  all  claims  whatsoever."  The  appel- 
lant Paul  Habig  claims  title  to  the  interest  of  William  W. 
and  Andrew  Shannon,  in  the  lands  set  off  to  their  step-mother 
through  mesne  conveyances  from  Andrew,  who  died  intes- 
tate and  unmarried  in  1861,  after  receiving  the  conveyance 
from  William  W.,  and  prior  to  the  death  of  his  step-mother. 
The  appellant  Stormont  claims  title  through  mesne  convey- 
ances from  Ophelia  Evans  and  her  husband,  to  the  sup- 
posed interest  of  the  former  in  the  land  set  off  to  her  step- 
mother, the  conveyance  by  Ophelia  and  her  husband  having 
been  made  in  1868,  during  the  lifetime  of  the  widow,  her 
deed  containing  full  covenants  of  warranty.  Ophelia  died 
in  1876,  leaving  Alice  Dodge  and  three  other  children  as  her 
heirs. 

The  widow,  Louisa  Shannon,  died  in  1884,  and  in  1886 
William  W.,  the  only  surviving  child  of  Samuel  Shannon, 
executed  a  second  conveyance,  upon  a  nominal  consideration, 
by  which  he  conveyed  his  interest  in  the  land  set  off  to  his 
step-mother,  to  Wra.  T.  Turner,  through  whom  the  appel- 
lant John  R.  Green  claims  title  to  the  undivided  one-half 
of  the  tract  in  dispute. 

This  suit  was  brought  to  obtain  partition  of  the  land  in 
dispute  by  the  children  of  Ophelia  Evans,  who  claim  the  un- 
divided one-half  of  the  land  set  off  to  the  widow  of  their 
grandfather,  Samuel  Shannon,  their  claim  being  that  they 
take  from  the  widow  as  heirs,  notwithstanding  the  warranty 
deed  of  their  mother.  Habig,  Stormont  and  Green  were 
made  parties. 

Upon  the  foregoing  facts  the  court  found  that  the  plain- 
tiffs were  the  owners  of  the  undivided  one-half  of  the  land 
in  controversy;  that  Green  was  the  owner  of  an  undivided 
one-third,  and  that  Habig  and  Stormont  were  each  the 
Vol.  127.— 3 
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owners  of  an  undivided  one-sixth.  Habig,  Stormont  and 
Green  prosecute  this  appeal. 

It  may  be  observed  that  by  the  express  terms  of  section 
4  of  the  act  of  March  11th,  1889  (Elliott's  Supp.,  sections 
423-426),  the  provisions  of  this  latter  act  do  not  apply  to 
any  case  where  the  second  childless  wife  had  died,  and  the 
estate  had  become  vested  in  the  heirs  of  the  deceased  hus- 
band before  the  act  took  effect. 

The  controversy  is  to  be  determined,  therefore,  according 
to  the  statutes  in  force  in  1884,  when  Louisa  Shannon  died, 
and  the  interest  or  estate  of  her  heirs,  the  children  of  her 
deceased  husband  became  vested. 

It  must  now  be  regarded  as  settled  by  the  decisions  of  this 
court,  that,  under  the  statute  which  controlled  the  judgment 
in  the  present  case,  one-third  of  the  real  estate  of  which  a 
husband  died  seized  descended  in  fee  simple  to  his  widow, 
free  from  all  demands  of  creditors,  without  regard  to  whether 
she  was  the  first  or  second  wife,  provided,  however,  if  she 
were  a  second  or  subsequent  wife  without  children,  there  be- 
ing children  alive  by  a  previous  wife,  the  descent  of  the  land 
which  at  the  husband's  death  vested  in  fee  simple  in  his 
widow,  was  absolutely  restricted  to  his  children.  The  estate 
which  a  widow  took  in  the  lands  of  her  deceased  husband 
was  precisely  the  same  whether  she  was  a  first  or  second  wife, 
the  only  distinction  being  that  the  statute  in  certain  cases 
controlled  the  line  of  descent,  so  that  in  case  of  a  second  or 
subsequent  childless  wife,  the  living  children  of  the  deceased 
husband  by  a  former  wife,  became  by  compulsion  of  law  the 
heirs  of  the  second  wife  at  her  death,  and  inherited  the  lands 
which  the  statute  cast  upon  her  at  the  death  of  her  husband. 
The  policy  of  the  law  lies  upon  the  surface  of  the  statute, 
and  its  eminent  justice  and  propriety  are  apparent. 

It  was  intended,  while  accomplishing  ample  justice  to  the 
childless  widow,  to  prevent  the  possibility  of  the  estate, 
which  presumably  the  first  wife  had  assisted  in  acquiring, 
being  cast  by  inheritance,  or  otherwise,  upon  personfe  who 
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might  be  strangers  to  her  bloody  as  well  as  the  blood  of  her 
husband^  to  the  exclusion  of  their  children  whose  industry 
and  frugality  may  have  contributed  to  the  acquisition  of  the 
property. 

The  decisions  of  this  court|  accepting  the  statute  accord- 
ing to  its  evident  purpose  and  policy,  have  settled  it  firmly 
as  anything  can  be  settled  by  judicial  determination,  that 
the  childless  widow  took  an  interest  equal  to  the  undivided 
one-third  in  fee  simple  in  her  deceased  husband's  real  estate, 
and  that  during  her  lifetime  the  children  of  her  husband 
had  no  vested  estate  in  the  property  which  descended  to  her ; 
that  they  occupied  precisely  the  attitude  of  other  expectant 
heirs  toward  the  property  of  their  ancestor,  except  that  the 
ancestor,  the  childless  widow,  had  no  power  to  defeat  the 
expected  inheritance.  The  question  has  arisen  in  almost 
every  conceivable  shape,  and  the  rulings  uniformly  are,  that 
during  the  lifetime  of  the  widow  the  husband's  children 
have  no  interest  which  can  be  affected  by  any  order  or  judg- 
ment of  a  court,  nor  by  a  conveyance  made  by  them  nor  by 
their  guardian,  unless  it  contain  covenants  of  warranty  or 
their  equivalent,  pursuant  to  an  order  of  court.  Choaltney 
V.  Gwaltneyy  119  Ind.  144;  Et^win  v.  Garner,  108  Ind.  488; 
Thorp  V.  Hanes,  107  Ind.  324  ;  Avery  v.  Akina,  74  Ind.  283; 
Bryan  v.  Uland,  101  Ind.  477,  and  cases  cited. 

This  is  upon  the  principle  which  prevails  almost  univer- 
sally that  judgments  affecting  the  title  to  real  estate,  and 
conveyances  without  covenants,  are  ordinarily  confined  in 
their  operation  to  the  interest  held  by  the  parties  to  the 
suit  or  grantors  in  the  deed  at  the  time  the  judgment  is  pro- 
nounced or  conveyance  executed,  and  affect  only  existing 
titles  and  not  those  subsequently  acquired.  Freeman  Coten- 
ancy and  Part.,  section  532. 

Something  has  been  said  about  the  conflict  between  the 
earlier  and  the  later  decisions  of  this  court,  which  define  the 
interest  w^hich  a  childless  second  wife  takes,  or  took,  under 
the  statute  in  the  real  estate  of  her  deceased  husband.    There 
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is  no  substantial  disagreement  in  the  decisions.  In  some 
instances  the  estate  of  the  wife  or  widow  was  described  as  a 
life-estate,  but  the  principle  that  the  husband's  children  by 
the  first  marriage  take  by  descent  from  the  childless  second 
wife  has  never  been  denied  in  any  case  to  which  our  atten- 
tion has  been  called. 

On  the  appellants'  behalf  it  is  contended  that  the  title  to 
the  real  estate  in  question  was  adjudicated  in  the  partition 
suit,  and  that  because  it  was  alleged  by  way  of  recital  in  the 
complaint  for  partition,  and  found  and  adjudged  by  the 
court,  that  Louisa  Shannon,  as  widow  of  Samuel  Shannon, 
was  entitled  to  an  estate  for  life  in  the  land  in  dispute,  the 
plaintiffs  below  are  estopped  to  deny  that  the  children  of 
Samuel  Shannon  were  not  the  owners  of  the  fee.  It  is  true 
that  after  setting  out  the  death  of  Samuel  Shannon  in  the 
complaint  for  partition,  and  alleging  that  he  died  seized  of 
certain  real  estate,  and  that  he  left  a  childless  second  wife 
and  three  children,  who  are  named  by  a  former  marriage  as 
his  only  heirs,  the  pleader  avers  that  the  widow  was  entitled, 
upon  the  facts  stated,  to  an  estate  for  life,  equal  in  value  to 
the  one-third  of  the  real  estate  of  which  Samuel  Shannon 
died  seized.  The  averment  of  the  pleader  respecting  the 
character  and  quantity  of  the  estate  to  which  the  widow  was 
entitled,  was  merely  a  mistaken  conclusion  of  law  drawn 
from  the  precedent  facts,  which  were  accurately  and  fully 
set  out,  and  as  there  were  no  other  pleadings  except  such  as 
are  ordinarily  employed  in  partition  proceedings,  and  no 
decree  except  the  ordinary  one  directing  that  partition  be 
made,  and  describing  the  interest  of  the  widow  as  an  estate 
for  life,  it  can  not  be  said  that  the  respective  titles  of  the 
parties  were  put  in  issue  and  adjudicated.  Miller  v.  Noble^ 
86  Ind.  527,  and  cases  cited ;  Bryan  v.  Uland,  supra;  Avery 
V.  Akins,  supra.  On  the  contrary,  any  one  examining  the 
record  of  the  proceedings  in  partition  would  find  indisputa- 
ble evidence  on  the  face  thereof  that  the  estate  which  the 
widow  took  was  a  fee  simple,  with  the  power  of  alienation 
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restrained  and  limited,  and  with  the  descent  fixed  by  public 
statute  law. 

The  present  case  is  not  distinguishable  from  Kenney  v. 
Phillipyy  91  Ind.  511,  in  which  facts  strongly  analogous  to 
those  under  consideration  were  involved.  Speaking  of  the 
facts  which  ruled  the  decision  in  that  case,  the  court  said  : 
"During  the  lifetime  of  the  children  of  John  Coble,  Mar- 
garet Coble  instituted  partition  proceedings,  and  judgment 
was  entered,  partitioning  the  land,  awarding  to  her  the  lifie- 
estate,  and  to  John  Coble's  children  the  fee,  and  this  decree  ig 
relied  upon  as  estoppii^g  her  grantee  from  claiming  title.  It 
is  the  law  of  this  State  that  an  ordinary  judgment  of  parti- 
tion does  not  create  title,  but  simply  makes  division  of  the 
land.  *  *  It  is  also  the  law,  as  these  cases  show,  that  the  judg- 
ment in  such  a  case  does  not  operate  upon  after-acquired 
titles,  and  here  the  reversionary  title  of  Margaret  Coble  was 
acquired  after  the  death  of  John  .Coble's  children.  It  is  no 
doubt  true,  that  an  issue  may  be  framed,  directly  presenting 
for  decision,  the  question  of  title,  and  when  such  an  issue  is 
framed  and  directly  adjudicated,  the  judgment  will  be  con- 
clusive." 

This  doctrine  is  enunciated  in  many  other  decisions  of  this 
court,  and  must  now  be  regarded  as  a  rule  of  property  to  be 
changed  only  by  legislative  intervention.  Matthews  v.  PatCy 
93  Ind.  443 ;  Fleenor  v.  Driakill,  97  Ind.  27. 

Title  can  only  be  put  in  issue  by  appropriate  averments 
in  the  pleadings.  Luntz  v.  Greve^  102  Ind.  173;  Pipes  v. 
Hobbs,  83  Ind.  43.  Where  the  only  issue  presented  by  the 
pleadings  is  whether  or  not  there  ought  to  be  partition  of 
the  land  among  the  several  alleged  owners,  according  to  their 
respective  interests,  the  title  to  the  land  is  not  in  issue.  A 
decree  taken  upon  issues  thus  made  is  conclusive  as  an  es- 
toppel, so  far  as  to  settle  and  bind  the  present  interest  of  all 
those  who  are  parties  according  to  the  terras  of  the  decree, 
but  it  does  not  operate  upon  or  affect,  or  estop  parties  from 
setting  up  after-acquired  titles. 
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Where  an  existing  special  title  is  pleaded  and  settled  by 
the  decree,  parties  to  the  record  are  concluded  by  the  aver- 
ments in  the  pleadings,  and  are  estopped  to  deny  the  validity 
of  the  title  pleaded.     L'Hovimedieu  v.  Oincinnatif  etc,  R. 
W.  Co.,  120  Ind.  436. 

This  is  the  rule  in  this  State,  and  it  is  now  too  firmly  set- 
tled by  our  decisions  to  be  departed  from  without  producing 
confusion  in  titles  to  land. 

It  is  insisted  next  that  inasmuch  as  Ophelia  Evans,  in  her 
lifetime,  conveyed  the  land  by  deed  containing  full  covenants 
of  warranty,  the  plaintiffs  are  estopped  by  the  covenants  in 
the  deed  of  their  ancestor. 

Waiving  any  consideration  of  the  question  whether  or  not 
a  married  woman  would  be  estopped  from  setting  up  an 
after-acquired  title  as  against  the  covenants  in  a  deed  ex- 
ecuted by  her  prior  to  the  statute  of  1881,  it  is  sufficient  to 
say  the  plaintiffs  do  not  ^laiui  title  through  their  mother. 
Ophelia  Evans  never  had  any  vested  interest  in  or  title  to 
the  land  in  dispute,  her  death  having  occurred  before  that  of 
her  step-mother.  Upon  her  death  the  plaintiffs,  as  her  chil- 
dren, became  the  expectant  heirs  of  the  childless  widow  of 
their  grandfather,  and  upon  the  death  of  the  widow  the  law 
cast  the  estate  immediately  upon  them,  as  her  compulsory 
heirs,  in  the  stead  of  their  mother.  Scott  v.  Silvers,  64  Ind. 
76.  Their  relationship  to  Louisa  Shannon,  the  widow  of 
Samuel  Shannon,  came  to  the  plaintiffs  through  their  mother, 
Ophelia  Evans,  but  the  title  to  the  land  did  not  come  through 
her ;  that  came  immediately  by  descent  from  Louisa  Shan- 
non, wholly  unaffected  by  any  conveyance  made  by  their 
mother,  who  never  had  any  estate  whatever  in  the  land. 

The  modern  rule  in  respect  to  covenants  seems  to  be  that 
they  affect  the  grantor  only,  unless,  first,  the  heir  had  assets 
from  him,  and  then  only  to  the  extent  of  the  assets;  or  un- 
less, secondly,  the  heir  claim  the  land  as  heir  of  the  grantor. 
Carson  v.  Neir  BeUevve  Cemetei^y  Co.,  104  Pa.  St.  575  ;  TJl- 
terback  v.  Phillips,  81  Ky.  62 ;  Bigelow  Estoppel,  389.  Both 
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elemeuts  necessary  to  affect  the  plaintiffs^  either  upon  the 
principles  of  rebuttal  or  estoppel^  are  absent  in  the  present 
case.  So  far  as  appears  they  neither  received  assets  from 
their  mother^  nor  do  they  cl&im  the  estate  as  her  heirs. 

The  deed  of  an  heir  apparent,  by  which  he  seeks  to  con- 
vey an  estate  in  expectation,  may,  under  some  circumstances, 
operate  by  way  of  estoppel  against  him,  but  it'  can  not 
operate  to  the  prejudice  of  those  who,  upon  his  death,  prior 
to  that  of  the  ancestor,  through  him,  become  heirs  of  the 
latter  in  his  stead.     Bohon  v.  Bohon,  78  Ky,  408. 

A  warranty  in  a  deed  made  by  a  stranger  to  the  title,  who 
has  no  estate  to  which  the  warranty  can  attach,  is  wholly 
inoperative  as  against  one  who  does  not  claim  through  him. 
Rawle  Covenants  (5th  ed.),  section  254. 

The  law  looks  with  disfavor  upon  sales  by  an  heir  appa- 
rent of  his  possible  or  expected  interest  in  the  estate  of  his 
ancestor  during  the  lifetime  of  the  latter.  McClure  v.  Raben, 
125  Ind.  139. 

It  would  look  with  abhorrence  upon  a  transaction,  the  effect 
of  which  would  cut  off  the  lawful  inheritance  of  his  chil- 
dren in  the  estate  of  his  father,  after  his  death,  when  the 
heir  apparent  had  nothing  more  than  a  mere  expectation, 
which  he  never  realized. 

The  remaining  question  relates  to  the  effect  to  be  attributed 
to  the  deed  made  by  William  W.  Shannon  to  his  fcrother 
Andrew  in  May,  1860.  It  is  insisted  on  the  one  hand  that 
this  deed  effected  a  conveyance  by  way  of  estoppel,  and  that 
the  estoppel  extends  to  the  entire  interest  which  is  now 
claimed  by  the  appellant  John  R.  Green,  through  William 
W.,  by  a  later  conveyance  made  in  1886,  after  the  death  of 
the  widow.  On  the  other  hand,  the  argument  is  that  the 
conveyance  from  William  W.  to  Andrew  Shannon,  being  of 
the  "  right,  title  and  interest "  of  the  grantor  in  the  real  es- 
tate in  dispute,  is  in  effect  nothing  more  than  a  quitclaim 
deed,  that  it  was  inoperative  to  convey  anything  more  than 
the  interest  which  the  grantor  then  had,  that  as  it  was  made 
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during  the  lifetime  of  the  widow^  when  he  had  no  iDterest  to 
couvey,  it  left  his  subsequently  acquired  title  wholly  unaf- 
fected to  pass  by  the  subsequent  deed  through  which  Green 
claims. 

The  general  proposition  is  abundantly  maintained  that  a 
deed  of  release  or  quitclaim^  or  a  conveyance  of  the  *' right, 
title  and  interest "  of  the  grantor,  even  though  it  be  with 
full  covenants  of  warranty,  without  designating  in  the  in- 
strument any  particular  estate,  either  as  owned  by  the  grantor 
or  as  conveyed  by  the  deed,  operates  simply  to  transfer  what- 
ever interest  the  grantor  may  have  had  at  that  time.  Locke 
V.  White,  89  Ind.  492,  and  cases  cited;  Bryan  v.  Ula7id,  su- 
pra. The  addition  of  covenants  of  warranty  does  not  en- 
large the  granting  clause  in  the  deed,  the  general  rule  being 
that  the  covenants  are  restrained  by  and  are  only  coexten- 
sive with  the  granting  clause. 

.The  rule  in  respect  to  the  point  in  question  is  thus  stated 
in  Rawle  Covenants  (5th  ed.),  section  250:  "So  where  the 
deed,  although  containing  general  covenants  for  title,  does 
not  on  its  face  purport  to  convey  an  indefeasible  estate,  but 
only  '  the  right,  title  and  interest*  of  the  grantor;  there,  in 
cases  where  those  covenants  are  held  not  to  assure  an  abso- 
lute title,  but  to  be  limited  and  restricted  by  the  estate  con- 
veyed, the  doctrine  of  estoppel  has  been  considered  not  to 
apply;  in  other  words,  although  the  covenants  are  as  a  gen- 
eral rule  deemed  to  be  invested  with  the  function  of  estop- 
pel in  passing  an  after-acquired  estate  by^ere  operation  of 
law,  yet  they  will  lack  that  effect  when  it  appears  that  the 
grantor  intended  to  convey  no  greater  estate  than  he  was 
really  possessed  of."  Hanrick  v.  Patrick,  119  U.  S.  156 
(175). 

Where,  however,  a  deed  containing  covenants,  bears  upon 
its  face  evidence  that  the  grantor  intended  to  convey  an 
estate  of  a  particular  description  or  quality,  then  the  pre- 
vailing doctrine  is,  even  though  the  covenants  may  be  tech- 
nically imperfect  and  informal,  the  grantor  and  those  claim- 


NOVEMBER  TERM,  1890.  41 

Habig  etaLv,  Dodge  et  aL 

ing  through  him^  will  be  bound  in  respect  to  the  estate 
described  to  the  extent,  at  least,  of  being  estopped  to  say 
that  the  grantor  was  not  seized  of  the  particular  estate  at 
the  time  of  the  conveyance.  Nicholson  v.  Caress,  45  Ind. 
479  (485) ;  Va7i  Rensselaer  v.  Kearney,  11  How.  297  (301) ; 
Hannon  v.  Christopher,  34  N.  J.  Eq.  459. 

The  reason  is,  that  if,  upon  the  face  of  the  deed,  there  is  an 
express  or  implied  representation  that  the  grantor  is  presently 
seized  of  the  particular  estate  which  he  assumes  to  convey, 
and  warrants, it  will  be  presumed  that  the  bargain  between 
the  parties  proceeded  upon  the  footing  that  he  owned  the  es- 
tate described.  If  it  turns  out  that  he  is  not  the  owner, 
whether  it  result  from  honest  mistake  or  otherwise,  he  will 
be  estopped  from  setting  up  an  after-acquired  title  of  the 
same  character  as  that  described,  to  defeat  his  own  previous 
grant.     Tiedeman  Real  Property,  section  727. 

Turning  to  the  deed  in  question,  and  by  fair  implication  it 
appears  upon  the  face  of  the  instrument  that  the  grantor  as- 
sumed to  convey  and  warrant  the  title  to  a  reversionary  inter- 
est equal  to  the  undivided  one- third  of  the  real  estate  previ- 
ously set  off  to  the  widow.  It  is  evident  that  the  parties 
dealt  upon  the  footing  that  the  grantor  bargained  and  sold, 
and  that  the  grantee  acquired  by  the  deed,  a  one-third  inter- 
est in  the  land  in  dispute,  subject  to  the  estate,  or  supposed 
estate,  of  the  widow.  In  equity  and  good  conscience  the 
grantor,  and  all  those  claiming  through  him,  should  now  be 
estopped  to  assert  the  contrary. 

As  the  judgment  of  the  court  below  was,  in  all  respects, 
in  consonance  with  the  principles  herein  enunciated,  that 
judgment  is,  in  all  things,  affirmed,  with  costs. 

Judgment  affirmed. 

Filed  Sept.  20, 1890 ;  petition  for  a  rehearing  overruled  Jan.  28, 1891. 
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No.  15,603. 

Bryan  et  al.  v.  Watson. 

Sunday  Law. — Suhseriptions  to  Church. —  Work  of  Charity, — A  subscription 
made  on  Sunday,  to  liquidate  an  indebtedness  of  a  church  contracted 
in  the  erection  of  a  building  to  be  used  as  a  place  of  worship,  is  not 
'^common  labor"  within  the  inliibition  of  the  statute  (section  2000,  R. 
S.  1881),  but  is  a  work  of  charity,  and  is  valid  and  binding.  Catlett  ▼. 
TruBlees,  €te.f  62  Ind.  365,  overruled. 

From  the  Marion  Superior  Court. 

A,  F.  Denvy,  for  appellants. 
8.  M.  Shepard,  for  appellee. 

Berkshire^  J. — The  appellants  are  the  trustees  of  the 
South  Street  Baptist  Churchy  in  the  city  of  Indianapolis. 
This  action  was  brought  to  enforce  a  subscription  made  by 
the  appellant  for  the  benefit  of  said  church  society. 

When  the  appellee  made  the  subscription  here  in  question 
he  was  a  member  of  the  said  society. 

The  complaint  is  in  two  paragraphs,  one  counting  on  a 
verbal,  and  the  other  on  a  written  subscription. 

The  object  of  the  subscription,  as  alleged  in  the  complaint, 
was  to  liquidate  an  indebtedness  of  said  church  contracted 
in  the  erection  of  a  building  to  be  used  as  a  place  of  worship. 

At  the  time  the  appellee  made  his  subscription  other  per- 
sons also  made  subscriptions,  and  upon  the  faith  of  the  sub- 
scription made  by  the  appellee  paid  the  amounts  subscribed 
bv  them. 

After  the  cause  was  put  at  issue  there  was  a  jury  trial,  and 
by  direction  of  the  court,  a  verdict  returned  for  the  appel- 
lee, and  upon  the  verdict  he  recovered  judgment. 

Counsel  for  the  appellants  rests  his  case  upon  two  proposi- 
tions, which  relieves  us  from  considering  other  questions 
presented  by  the  record.  These  two  propositions  are:  (1). 
That  a  subscription  to  aid  a  religious  society,  made  on  Sun- 
day, is  valid  and  binding;  and  (2),  if  not  valid  in  the  begin- 
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ning  the  taint  may  be  wiped  out  by  ratification  on  a  secular 
day. 

The  conclusion  to  which  we  have  arrived,  as  to  the  first 
proposition,  makes  it  unnecessary  that  we  consider  the  sec- 
ond. 

The  subscription  rests  upon  a  valuable  consideration,  and 
may  be  enforced  as  an  executory  contract,  unless  the  trans- 
action of  which  it  is  the  outgrowth  is  one  which  section  2000, 
R.  S.  1881,  denounces.  North-  Western^  etc.,  Conference  v. 
Jfyersy  36  Ind.  375 ;  HigeH  v.  Trustees,  etc.,  53  Ind.  326 ; 
Petty  V.  Trustees,  etc.,  95  Ind.  278. 

Section  2000,  supra,  reads  thus :  *'  Whoever,  being  over 
fourteen  years  of  age,  is  found  on  the  first  day  of  the  week^ 
commonly  called  Sunday,  rioting,  hunting,  fishing,  quarrel- 
ling, at  common  labor,  or  engaged  in  his  usual  avocation 
(works  of  charity  and  necessity  only  excepted)  shall  be  fined 
in  any  sum  not  more  than  ten  nor  less  than  on6  dollar.^' 

In  our  opinion  this  statute  does  not  condemn  the  transac- 
tion here  under  consideration,  and  we  rest  our  conclusion 
upon  two  grounds : 

First  The  transaction  to  which  the  subscription  relates 
was  not  in  any  sense  a  work  of  "common  labor,"  within  the 
meaning  of  the  statute. 

Second.  What  was  done  was  to  aid  a  work  of  charity. 

Our  conclusion  is  not  in  conflict  with  decided  cases  which 
hold  that  contracts  which  relate  altogether  to  the  everyday 
affairs  of  life  fall  within  the  inhibition  contained  in  the  stat- 
ute, as  being  acts  of*  common  labor."  The  phrase  "  com- 
mon labor  "  can  not  be  given  an  exact  and  accurate  defini- 
tion ;  this  is  impossible,  in  the  very  nature  of  things. 

The  most  that  the  courts  can  do  is  to  determine,  as  cases 
arise,  whether  or  not  the  transaction,  or  act,  involved  in  a 
given  case  falls  within  the  legislative  intention,  as  expressed 
in  the  statute. 

One  thing,  however,  may  be  safely  assumed,  and  that  is 
that    it  was   not  the  legislative    intention  that  the  phrase 
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"  common  labor ''  should  be  restricted  in  its  meaning  to  mere 
manual  labor. 

The  execution  of  ordinary  contracts,  and  the  transactions 
to  which  they  relate,  may  well  be  regarded  as  acts  of  "com- 
mon labor/'  within  the  meaning  of  the  statute. 

Such  transactions  belong  to  the  ordinary  business  affairs  of 
life,  and  no  doubt  were  as  much  in  the  legislative  mind  when 
the'  statute  was  enacted  as  the  work  of  the  farmer  in  his 
field,  or  the  mechanic  in  his  shop,  or  the  common  laborer 
upon  a  public  improvement. 

But  cases  of  the  character  of  the  one  under  consideration 
belong  to  a  different  class  altogether.  The  purpose,  or  end 
in  view,  is  not  financial  or  wordly  gain,  but  to  advance  the 
cause  of  Christianity,  and  to  elevate  the  moral  standard  of 
the  particular  community  or  locality.  Rapp  v.  Reehling^ 
124  Ind.  36. 

One  who  engages  in  a  mere  business  transaction  on  Sun- 
day, such  as  the  execution  of  a  conveyance  to  land,  of  a  prom- 
issory note,  or  other  contract,  violates  the  statute  in  ques- 
tion, and  is  guilty  of  a  misdemeanor,  and  subject  to  a  crim- 
inal prosecution  the  same  as  if  he  had  engaged  in  any  other 
act  of  common  labor;  but  whoever  imagined  that  persons  en- 
gaged in  church  collections,  either  as  solicitors  or  contribu- 
tors on  Sunday,  were  under  the  condemnation  of  the  statute  ? 

If,  however,  the  contention  of  the  appellee  is  to  be  adopted^ 
then  every  collection  made  on  the  Sabbath  day,  in  connec- 
tion with  religious  services,  is  an  act  of  common  labor,  and 
unlawful.  And  if  collections,  which  are  paid  as  the  solicit- 
ors pass  through  the  congregation,  do  not  fall  within  the 
statute,  neither  do  contributions  promised  to  be  paid  at  a 
future  time,  because  the  circumstances  and  purposes  under 
and  for  which  thev  are  made  are  in  nowise  different. 

The  statute  in  question  must  apply  as  well  to  cash  collec- 
tions as  those  made  to  be  paid  in  the  future ;  for,  as  we  have 
already  intimated,  it  is  a  criminal  statute,  and  recognizes  no 
distinction  between  executed  and  executory  contracts. 
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If  the  trustees  of  a  religous  sooiety  were  prosecuted  for  a 
violation  of  the  statute  in  making  collections  for  the  benefit 
of  their  society  on  Sunday^  it  would  be  no  justification  that 
all  persons  solicited  made  cash  payments. 

Uuless  the  appellants  were  liable  to  a  criminal  prosecu- 
tion for  what  they  did  in  the  way  of  taking  a  collection  at 
the  time  the  appellee  made  his  subscription,  the  subscription 
does  not  fall  within  the  inhibition  of  the  statute  as  an  act  6f 
common  labor;  and  we  do  not  think  they  were  guilty  of  any 
ofience  for  which  they  were  subject  to  criminal  prosecution. 

That  the  subscription  was  made  in  aid  of  a  charitable  en- 
terprise we  think  may  also  be  successfully  maintained. 

The  purpose  for  which  it  was  taken  falls  within  the  defi- 
nition placed  upon  the  word  "charity,"  by  courts  of  last  re- 
sort in  other  States,  and  of  very  high  standing  for  legal 
learning.  Doyle  v.  Lynn,  118  Mass.  195 ;  Allen  v.  Duffie, 
43  Mich.  1 ;  Dale  v.  Knepp,  98  Pa.  St.  389.  See,  also,  the 
word  "  charity,"  and  its  definitions  in  Webster,  Worcester, 
and  the  Century  dictionaries. 

The  conclusion  to  which  we  have  come  overrules  Gatleit 
V.  Trustees,  etc.,  62  Ind.  365,  which  properly  enough  con- 
trolled the  rulings  of  the  trial  court  as  to  the  question  we 
have  considered.  We  do  not  think  that  case  sound  on  prin- 
ciple, and  it  is  against  the  great  weight  of  authority.  See 
cases  cited  last  above. 

For  the  error  indicated,  this  case  must  be  reversed. 

Judgment  reversed,  with  costs. 

FUed  Jan.  28, 1891. 
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No.  14,736. 

Buck  v.  Hughes. 

Contract. — Husband  <md  Wife. — Contrmei  of  Wife. —  ValHily  q^. — A  contract 
made  by  a  married  woman  with  the  vendee  of  real  estate,  which  pro- 
vides that  interest  on  the  purchase-price  due  her  shall  be  paid  to 
her  during  life,  and  that  the  principal  shall  be  paid  at  her  death  to 
her  heirs,  but  that  in  the  event  of  the  death  of  her  husbmadi  or  her 
separation  from  him,  it  shall  be  paid  to  her,  is  a  valid  contract. 

^MJS. — Actumon, — Pleading, — To  a  suit  for  such  purchase-price  an  answer 
alleging  that  the  contract  was  reduced  to  writing,  stating  the  terms 
npon  which  payment  was  to  be  made,  and. that  the  vendee  was  not  in 
default,  and  that  the  obligation  was  not  due,  and  specifically  alleging 
that  he  had  made  no  other  contract  in  relation  to  the  payment  for  the 
land,  presents  a  good  defence. 

Juror. — MiaeoTidud, — Neiv  Trial. — Where  a  juror,  when  asked  if  he  had 
served  as  a  juror  in  a  former  trial  of  the  same  case,  answered  that  he 
had  not,  and  thereupon  was  accepted  as  a  juror,  without  objection  from 
the  plaintiff,  who  was  present  at  the  former  trial  and  testified  as  a  wit- 
ness, and  knew  that  the  juror  had  served  on  the  former  trial,  when  he 
answered  that  he  had  not,  a  new  trial  will  not  be  granted  for  the  mis- 
conduct of  the  juror,  as  it  was  the  plaintiff's  duty  to  object  at  the  time* 

From  the  Montgomery  Circuit  Court. 

O,  D.  Hurley  aiid  M,  E.  Clodfelter,  for  appellant. 
P.  aS.  Kennedy^  S.  (7.  Kennedy^  B.  T.  Ristine  and  H,  H, 
Ristiney  for  appellee. 

Olds,  C.  J. — This  action  was  brought  by  the  appellant 
against  the  appellee  for  the  sura  of  three  hundred  dollars,  the 
purchase-price  of  certain  real  estate  sold  and  conveyed  by 
the  appellant  to  the  appellee. 

The  appellee  answered  in  two  paragraphs,  the  first  a  gen- 
eral denial;  the  second  paragraph  admits  the  purchase  of  the 
land,  but  avers  that  the  consideration  for  said  land  was  his 
written  obligation  to  the  plaintiff  by  which  he  bound  him- 
self to  pay  to  her  eight  per  cent,  interest  on  the  sum  of  three 
hundred  dollars  during  her  lifetime,  and  at  her  death  he  was 
to  pay  the  said  sum  of  three  hundred  dollars  to  the  heirs  of 
the  plaintiff;  a  copy  of  which  written  obligation  is  filed  with 
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the  paragraph  of  answer^  marked  '^  Exhibit  A/^  and  made  a 
part  of  the  same.  It  is  ^further  averred  that  the  defeudaut 
has  paid  the  eight  per  cent,  to  the  plaiutiff^  from  year  to  year 
as  the  same  became  due^  and  she  has  accepted  the  same,  and 
that  defendant  never  promised  any  other  consideration  for 
the  plaintiff's  interest  in  the  land^  and  never  had  any  other 
agreement;  or  contract^  with  the  plaintiff  concerning  said 
land  than  the  one  stated  in  the  answer. 

The  written  instrument,  a  copy  of  which  is  set  out  with 
the  answer,  is  as  follows : 

'^  This  agreement  between  David  W.  Hughes  and  Lavina 
Buck,  witnesseth  :  That  said  Hughes  is  indebted  to  the  said 
Buck  in  the  sum  of  three  hundred  dollars,  the  same  being  the 
purchase-money  of  her  interest  in  certain  real  estate  heretofore 
sold  and  conveyed  by  said  Buck  to  said  Hughes,  and  which  is 
to  be  paid  by  said  Hughes  only  upon  the  terms  and  conditions 
herein  set  forth  :  the  said  Hughes  is  to  pay  said  Buck  interest 
at  the  rate  of  eight  per  cent,  per  annum  upon  said  sum,  and  to 
pay  tiie  same  at  the  end  of  each  and  every  year.  It 
is  further  agreed  that  said  Buck  shall,  in  no  event,  sell,  as- 
sign, or  transfer,  to  any  other  person,  this  contract,  or  her  in- 
terest therein,  and  that  the  principal  sum  of  (300  shall  not  be 
paid  during  her  life,  except  on  the  conditions  hereinafter  set 
forth  ;  and  in  case  it  shall  not  be  paid  to  her  in  her  life  it  shall, 
at  her  death,  belong  to  her  children  in  equal  proportions.  It  is 
farther  agreed  that  while  she  lives  with  her  husband,  Samuel 
Buck,  the  said  sum  of  J300  shall  not  be  collected,  or  collect- 
ible, but  he  shall  make  provision  for  her ;  and  in  case  of  his 
death,  or  for  any  reason  she  shall  be  dependent  on  herself 
for  support,  and  shall  need  the  principal  sum  of  $300,  then, 
in  that  event,  she  shall  be  paid  by  the  said  Hughes  the  whole 
or  such  part  'of  said  principal  sum  as  shall  be  necessary  for 
her  support,  or  reasonable  care ;  but  in  no  event  shall  said 
sam  of  $300  be  due  and  payable  while  she  lives  with  said 
Samuel  Buck  as  his  wife.  David  W.  Hughes." 
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A  demurrer  was  filed  to  this  paragraph,  and  overruled,  and 
exceptions  reserved,  and  the  ruling' is  assigned  as  error. 

There  was  no  error  in  overruling  the  demurrer.  The 
averments  of  the  paragraph  show  that  the  contract  and  obli- 
gation for  the  payment  of  the  land  was  reduced  to  writing, 
stating  the  terms  upon  which  payment  was  to  be  made,  and 
that  he  was  not  in  default,  and  that  the  obligation  was  not 
due,  and  specifically  alleging  that  he  made  no  other  contract 
in  relation  to  the  payment  for  the  land.  It  is  contended  that 
the  contract  itself  is  void,  for  the  reason  that  it  is  payable 
upon  the  condition  that  the  appellant  separate  from  her  hus- 
band. We  do  not  think  the  contract  bears  any  such  con- 
struction. It  is  a  contract  which  the  appellant  had  the  right 
to  make;  she  had  three  hundred  dollars  due  to  her  for  the 
sale  of  her  real  estate,  and  she  takes  a  contract  by  which  it 
shall  be  payable  at  her  death  to  her  heirs,  but  reserves  the 
right,  in  case  of  the  death  of  her  husband,  or  in  case  she 
should  separate  from  her  husband  and  become  dependent 
upon  herself  for  support,  that  the  sum  shall,  in  that  event,  be- 
come due  and  payable  to  her.  Her  husband  is  legally  bound 
to  furnish  her  support,  and  she  had  the  right  to  preserve  her 
separate  means  for  the  benefit  of  her  children.  Prnce  v. 
Jones,  105  Ind.  543. 

There  was  a  verdict  and  judgment  for  appellee,  and  the 
appellant  filed  a  motion  for  a  new  trial,  which  was  overruled^ 
and  she  excepted,  and  this  ruling  is  assigned  as  error. 

The  first  reason  urged  for  a  new  trial  is  that  the  court 
erred  in  admitting  in  evidence  the  contract  set  out  with  the 
answer.  This  question  is  disposed  of  by  what  we  have  said 
in  regard  to  the  ruling  on  the  demurrer  to  the  answer. 

It  is  next  contended  that  a  new  trial  should  have  been 
granted  on  account  of  the  misconduct  of  William  E.  Stone, 
one  of  the  jurors.  It  appears  there  had  been  a  former  trial  be- 
tween the  same  parties  in  the  same  court,  involving,  to  some 
extent,  the  same  transaction.  In  the  examination  of  the  ju- 
rors in  this  case  as  to  their  competency  to  sit  as  jurors,  the 
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juror  Stone  was  asked  if  he  had  ever  served  as  a  juror  in 
that  court  in  a  cause  between  these  same  parties^  and  he 
answered  that  he  had  not^  and  thereupon  he  was  accepted  as 
a  juror. 

As  a  general  rule,  parties  may  rely,  and  have  a  right  to 
relvy  on  the  statements  of  a  juror,  and  are  not  required  to 
institute  an  investigation  as  to  the  truth  of  the  statements  of  a 
juror  before  accepting  him  as  such.  But  a  party  has  the 
right,  if  he  knows  at  the  time  of  facts  making  the  juror  in- 
competent, to  present  them  to  the  court,  and  have  the  ques- 
tion of  the  juror's  competency  heard  and  passed  upon  by  the 
court  before  entering  upon  the  trial.  In  this  case  there  had 
been  a  former  trial  between  these  same  parties  involving  the 
same  facts,  in  which  there  had  been  a  verdict  returned  for 
the  appellant.  The  affidavits  affirmatively  show  that  the 
appellant  was  present  in  person  at  the  former  trial,  and  tes- 
tified as  a  witness.  Being  present  in  person  at  the  former 
trial,  the  presumption  is  she  knew  the  jurors  that,  passed 
upon  her  case.  It  is  also  shown  that  she  was  present  at  the 
trial  of  this  cause,  and  testified  as  a  witness.  It  is  not  shown 
but  that  she  had  full  knowledge  of  the  fact  that  the  juror 
had  served  as  a  juror  on  the  former  trial  when  he  answered 
that  he  had  not;  and  if  she  had  it  was  her  duty  to  present 
her  objection  to  his  serving  as  a  juror  at  that  time.  We  do 
not  think  there  is  any  such  showing  as  entitles  the  appellant 
to  a  new  trial  on  account  of  the  misconduct  of  the  juror. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  28,  1891. 
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No.  14,570. 

Rogers  et  al.  v.  Leyden. 

Masteb  and  Sebvant. — Known  Danger,  —  Assumption  oj  Risk. — An  em- 
ployee assumes  all  the  risks  incident  to  the  service  into  which  he  en- 
ters, but  where  the  negligent  breach  of  duty  on  the  part  of  the  employer 
augments  the  hazards  of  the  service  the  employee  may,  unless  by  vol- 
untarily continuing  in  the  employer's  service  he  has  assumed  such  dan- 
ger, hold  the  employer  accountable  for  an  injury  caused  by  such  negli- 
gent breach  of  duty. 

Same. — ConcurrerU  Negligence  of  Master  and  FeUow-Servani. — Where  the  mas- 
ter is  negligent  he  is  responsible,  although  the  negligence  of  a  fellow- 
servant  may  have  concurred  in  bringing  injury  upon  the  plaintiff. 

Same. — Continuance  in  Service  After  Danger  Increased. — Instruction. — An  em- 
ployee who  voluntarily  remains  in  his  employer's  service  after  its  dan- 
ger has  been  increased  by  the  employer's  negligence,  can  not  recover, 
since  he  assumes  the  risk  from  such  known  danger;  but  this  rule  does 
not  apply  where  the  employer  promises  to  take  steps  to  remove  the 
threatened  danger.  Hence,  it  is  not  error  to  refuse  an  instruction  un- 
qualifiedly asserting  that  ^f  the  employee  remains  in  the  service  after  he 
acquires  knowledge  of  the  increased  danger  he  can  not  recover.  Such 
instruction  is  erroneous  also  for  the  reason  that  knowledge  that  a  master 
is  not  discharging  his  duty  in  making  safe  the  place  where  he  requires 
his  employees  to  work  will  not  defeat  a  recovery  by  an  employee  in- 
jured by  the  master's  neglect  of  duty,  unless  it  is  inferable  that  the 
breach  of  duty  augmented  the  dangers  of  the  service. 

Same. — Both  the  question  as  to  whether  there  was  a  negligent  breach  of 
duty  by  the  employer,  and  the  question  as  to  whether  such  a  breach  of 
duty  increased  the  dangers  of  the  service,  are,  generally,  questions  of 
fact.  If  only  one  inference  can  be  drawn  from  the  facts,  and  the  facts 
are  uncontested,  the  question  may  be  one  of  law  ;  but  where  the  facts 
are  controverted,  or  where  more  than  one  inference  may  be  reasonably 
drawn  from  the  facts,  the  question  is,  generally,  one  of  fatJt  for  the  jury. 
Where  more  than  one  inference  may  be  drawn  from  the  facts  estab- 
lished by  the  evidence,  the  questions  as  to  what  inferences  shall  be  de- 
duced are,  usually,  questions  of  mingled  law  and  fact,  and  must  be  sub- 
mitted to  the  jury  under  appropriate  instructions  as  to  the  governing 
rule  of  law. 

Same. — Contributory  Negligence — Assumption  of  Risk. — Instruction. — Where 
it  is  a  material  question  whether  the  employee,  having  knowledge  of 
the  danger,  assumed^it  as  one  of  the  risks  incident  to  his  service,  an  in- 
struction treating  the  employee's  knowledge  as  affecting  only  the  ques- 
tion of  contributory  negligence,  while  erroneous,  is  not  ground  for  rever- 


NOVEMBER  TERM,  1890.  51 


Rogers  ei  al,  t.  Leyden. 


sal,  where  other  instructions  treat  his  knowledge  as  affecting  the  assump- 
tion of  the  risk,  and  the  jury  find  specially  that  the  employee  did  not 
have  knowledge  of  the  increased  peril. 

Verdict. — Arawen  to  IjUerrogcUories, — The  general  verdict  will  stand,  un- 
less the  antagonism  between  it  and  the  special  answers  to  interrogato- 
ries is  so  clear  and  strong  as  to  preclude  a  reconciliation. 

Instbuctions  to  Juby. — Impropetly  Expressed. — Bejuaal  of  Request. — Un- 
less the  instruction  asked  is  expressed  in  proper  terms  the  trial  court 
may  refuse  to  give  it;  it  is  not  bound  to  modify  or  amend  it. 

From  the  Gibson  Circuit  Court. 

/.  W,  Offdon,  M.  F.  Burke,  W.  Hefferman  and  C.  A.  Bus- 
kirk,  for  appellants. 

J.  H.  Miller,  J.  E.  McOullough,  E.  P.  Richardson  and  A. 
H.  Taylar, (or  appellee. 

Elliott,  J. — The  appellants  were  the  owners  of  a  coal 
mine  and  the  appellee  was  one  of  their  employees^  engaged 
in  mining  coal.  While  engaged  in  the  line  of  his  service^ 
and  performing  a  duty  assigned  him  by  his  employers,  he 
was  injured  by  the  fall  of  an  overhanging  part  of  the  roof 
of  the  mine.  There  is  evidence  tending  to  prove  that  the 
employers  knew  of  the  unsafe  condition  of  the  mine,  and 
that  they  had  been  requested  to  make  it  safe,  but  negligently 
failed  to  take  steps  to  make  the  mine  safe  or  to  avert  the 
threatened  danger. 

It  is  established  law  that  an  employer  is  bound  to  use  or- 
dinary care  and  skill  to  make  and  keep  the  place  where  his 
employees  are  required  to  work  in  a  reasonably  safe  condi- 
tion. Louisville,  etc,.  It.  W,  Go.  v.  Corps,  124  Ind.  427  ;  Tay- 
lor  V.  Evansville,  etc.,  R.  R.  Co.,  121  Ind.  124;  Cincinnati, 
etc.,  R.  W.  Ck>.  V.  Lang,  118  Ind.  579 ;  Brazil,  etc.,  Co.  v. 
Young,  117  Ind.  520;  Louisville,  etc.,  R.  W.  Co.  v.  Sandford, 
117  Ind.  266;  Cincinnati,  etc.,  R.  R.  Co.  v.  McMullen,  117 
Ind.  439  ;  Pennsylvania  Co.  v.  Whitcomb,  111  Ind.  212  ;  In- 
diana Car  Co.  V.  Parker,  100  Ind.  181 ;  Cunningham  v. 
Union   Pac.  R.    W.  Co.,  4   Utah,  206;    Consolidated    Coal 
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Co.  V.  Wombaeher  (111.),  24  N.  E.  Rep.  627;  Johnson  v. 
/S^car,  76  Mich.  139  (15  Am.  St.  Rep.  298). 

It  is,  however,  equally  well  established  that  an  employee 
assumes  all  the  risks  iucideiit  to  the  service  into  which  he 
enters.  Louisville,  etc.,  R.  W.  Co.  v.  Sandford,  supra;  In- 
dianapolisy  etc.,  R.  W.  Co.  v.  Watson,  114  Ind.  20  (5  Am.  St. 
Rep.  578). 

But  where  the  negligent  breach  of  duty  on  the  part  of  the 
employer  augments  the  hazards  of  the  service,  the  employee 
may,  unless  by  voluntarily  continuing  in  the  employer's 
service  he  has  assumed  such  danger,  hold  the  employer  ac- 
countable for  an  injury  caused  by  such  negligent  breach  of 
duty.  It  is  the  risk  of  ordinary  perils  incident  to  the  service 
that  the  employee  assumes,  not  the  hazard  of  extraordinary 
risks  added  by  the  failure  of  the  employer  to  perform  the 
duty  enjoined  upon  him  by  law.  An  employer  who  assigns 
an  employee  to  work  in  a  particular  place,  or  directs  him  to 
perform  a  special  duty,  must  use  reasonable  care  and  skill  to 
make  it  reasonably  safe  for  the  employee  to  perform  the  duty 
assigned  to  him.  Cincinnati,  etc.,  R.  W.  Co.  v.  Lang^  supra, 
and  authorities  cited.  In  deciding  a  case  somewhat  similar 
to  the  present,  the  Court  of  Appeals  said :  "  When  the 
master  ordered  the  intestate  to  perform  his  work  as  a  ma- 
chinist in  the  trenches  opened  and  prepared  for  him,  he  had 
a  right  to  assume  that  the  place  had  been  made  reasonably 
safe  by  the  master  through  other  and  competent  servants  em- 
ployed by  him."  Kranz  v.  Long  Island  R.  R.  Co.,  123  N. 
Y.  1.  Many  of  the  instructions  given  by  the  trial  court 
substantially  embody  the  principles  we  have  stated,  and  so  far 
as  they  do  this  there  is,  of  course,  nothing  in  them  of  which 
the  appellants  can  justly  complain. 

If  it  were  conceded  that  the  "  mine  boss"  was  the  fellow- 
servant  of  the  appellee,  and  not  the  representative  of  the 
employer,  still  his  negligence  would  not  absolve  the  em- 
ployer, although  it  may  have  concurred  with  the  negligence 
of  the  latter  in  producing  the  injury.     Where  the  master  is 
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negligent  he  is  responsible^  although  the  negligence  of  a  fellow 
servant  may  have  concurred  in  bringing  injury  upon  the 
plaintiff.  An  employer  must  answer  for  his  own  breach  of 
duty  to  his  employees,  even  though  one  of -his  employees 
was  also  guilty  of  negligence  which  contribut-ed  to  the  wrong 
done  to  the  injured  employee.  Cincinnati,  etc.,  R,  W.  Go,  v. 
Lang,  supra;  Goppina  v.  New  York  Central  R.  R.  Co.,  25 
N.  E.  Rep.  91 5 ;  Franklin  v.  Winona,  etc.,  R.  R.  Co.,  37  Minn. 
409  (5  Am.  St.  R.  856);  Farren  v.  Sellers,  39  La.  Ann.  1011 
(4  Am.  St.  R.  256) ;  Cayzer  v.  Taylor,  10  Gray,  274  (69 
Am.  Dec.  317);  Paulmier  v.  Erie  R.  R.  Co.,  34  N.  J.  L. 
151 ;  Booth  v.  Boston,  etc.,  R.  R.  Co.,  73  N.  Y.  38  (29  Am. 
R.  97) ;  Myers  v.  Hudson  Iron  Co.,  150  Mass.  125  (15  Am. 
St.  R.  176.) 

This  rule  rests  on  solid  principle.  It  is  no  more  than  bare 
justice  to  compel  a  wrong-doer  to  answer  for  the  proximate 
consequences  of  his  own  negligence,  and  it  would  be  to  the 
last  degree  unjust  to  permit  him  to  escape  responsibility  upon 
the  ground  that  some  one  else  was  also  guilty  of  culpable 
negligence.  The  law  can  not  be  reproached  with  such  in- 
justice as  is  involved  in  the  assertion  that  a  wrong-doing 
employer  may  shelter  himself  behind  the  act  of  one  of  his 
employees  who,  like  himself,  has  been  guilty  of  an  actiona- 
ble wrong. 

The  essential  part  of  the  fourth  instruction  given  by  the 
trial  court  reads  thus :  "The  fact,  if  it  is  a  fact,  that  Leyden 
had  knowledge  that  the  roof  was  in  a  dangerous  condition 
does  not  necessarily  preclude  a  recovery  by  the  plaintiff. 
Knowledge  is  always  an  important  matter  for  consideration, 
but  it  does  not  always  establish  contributory  negligence.  If 
one  undertakes  to  pass  a  known  danger  so  great  that  no 
person  of  ordinary  prudence  would  voluntarily  encounter  it, 
then  he  is  guilty  of  contributory  negligence,  for  no  person 
possessing  knowledge  of  danger  has  a  right  to  go  into  a 
place  which  ordinarily  prudent  men  would  avoid.  If,  how- 
ever, the  danger  is  known,  but  it  is  not  of  such  a  character 
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as  that  prudent  men  would  not  decline  to  encounter  it^  then 
the  attempt  to  pass  it  is  not,  in  and  of  itself,  such  negligence 
as  will  defeat  the  action.  But  if  he  does  attempt  to  pass  it, 
he  must  exercise  care  proportioned  to  the  known  danger." 
In  the  proper  case,  or  as  properly  restricted  to  the  single 
question  of  contributory  negligence,  there  would  be  no  dif- 
ficulty in  sustaining  this  instruction.  Ohio,  etc.,  -B.  W.  Co. 
V.  Trowbridge,  126  Ind.  391,  and  cases  cited.  We  do  not 
doubt  that  it  correctly  expresses  the  law  as  applied  to  a  case 
where  the  question  is  one  of  contributory  negligence,  but 
here  the  question  is  not  exclusively  one  of  that  character, 
for  a  material  question  is  whether  the  appellee,  having  knowl- 
edge of  the  danger,  assumed  it  as  one  of  the  risks  incident 
to  his  service.  The  law  upon  this  point  is  well  settled,  for 
it  has  often  been  held  that  where  the  danger  is  known,  al- 
though it  is  attributable  to  a  breach  of  duty  on  the  part  of 
the  employee,  the  employee  assumes  it  as  one  of  the  risks 
of  his  service  if  he  voluntarily  remains  in  the  employer's 
service  after  he  has  acquired  a  knowledge  of  the  danger. 
Louisville,  etc.,  R.  W.  Co,  v.  Corps,  supra;  Louisville,  etc., 
H.'W.  Co.  V.  Sandford,  supra;  Brazil,  etc., Co.  v.  Young,  su- 
'ora;  Indianapolis,  etc.,  R.  W.  Co.  v.  Watson,  supra ;  Indi- 
ana,  etc.,  R.  W.  Co.  v.  Dailey,  110  Ind.  75  ;  Lake  Shore,  etc., 
R.  W.  Co.  v.  Stupak,  108  Ind.  1 ;  Philadelphia,  etc.,  R.  R. 
Co.  V.  Hughes,  119  Pa.  St.  301 ;  Wilson  v.  Winona,  etc.,  R. 
R.  Co.,  37  Minn.  326 ;  Gqffhey  v.  New  York,  etc.,  R.  R.  Co., 
15  R.  I.  456.  An  exception  to  the  general  rule  exists,  but 
exists  only  where  the  employer  promises  to  take  measures  to 
remove  the  danger.  Indianapolis,  etc.,  R.  W.  Co,  v.  Wat- 
son, supra. 

It  may,  perhaps,  be  true  that  if  the  instruction  stood  alone 
we  should  be  compelled  to  reverse  the  judgment,  inasmuch 
as  it  does,  in  itself,  and  considered  apart  from  the  other  in- 
structions, probably  attribute  an  improper  effect  to  the  ele- 
ment of  knowledge  on  the  part  of  the  employee,  in  that  it 
treats  his  knowledge  as  affecting  only  the  question  of  con- 
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tribatory  negligence,  whereas  the  element  of  knowledge  may 
have  a  different  effect,  and  may  control  a  different  question. 
The  question  which  the  element  of  knowledge  often  controls, 
as  is  evident  from  what  we  have  said,  is  the  question  whether 
the  danger  known  to  the  employee  became,  by  his  voluntary 
continuance  in  his  employer's  service,  one  of  the  risks  as- 
sumed by  him  as  an  incident  of  his  service.  In  other  in- 
structions, however,  the  effect  of  knowledge  on  the  part  of 
the  employee  is  fully  and  clearly  stated,  and  we  are  not  pre- 
pared to  hold  that  the  single  instruction  misled  the  jury. 
The  instruction  is,  in  part  at  least,  directed  to  the  question 
of  contributory  negligence,  and  contributory  negligence  is 
an  element  of  such  cases  as  this ;  so  that  although  it  is  per- 
haps true  that  the  language  used  in  the  instruction  is  too 
broad,  still,  we  can  not  say  that  the  instruction  when  read, 
as  it  must  be,  in  connection  with  the  other  instructions,  car- 
ried the  jury  astray.  It  appears,  moreover,  from  the  answers 
to  interrogatories  that  the  appellee  did  not  have  knowledge 
of  the  increased  peril  due  to  his  employer's  breach  of  duty  ; 
hence,  it  is  evident  that  the  jury  could  not  have  been  misled. 
It  is  a  familiar  rule  that  an  appellant  must  affirmatively  show 
two  things:  an  erroneous  ruling, and  that  harm  resulted  from 
it.  PcrAin*  v.ifayward,  124  Ind.  445.  We  can  not,  in  the  con- 
dition of  the  record,  reverse  the  judgment  because  of  the  de- 
fect in  the  instruction  in  question,  for  we  can  not  decide  that 
it  afiBrmatively  appears  that  there  was  material  error  preju- 
dicial to  the  appellant.  Considering  the  element  of  contrib- 
utory negligence  to  which  the  instruction  refers,  and  consid- 
ering, also,  the  other  instructions,  and  the  answers  to  inter- 
rogatories, we  have  no  doubt  that  it  is  our  duty  to  affirm  that 
there  was  no  such  error  as  warrants  a  reversal  of  the  judg- 
ment. 

The  rule  that  the  court  is  not  bound  to  give  an  instruction 
unless  it  is  correct  as  it  is  written,  is  well  settled,  and,  under 
this  rule,  it  has  been  often  held  that  unless  the  instruction  as 
asked  is  expressed  in  proper  terms,  the  court  may  refuse  to 
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give  it.  As  has  been  decided  by  this  and  by  other  courts,  a 
trial  court  is  not  bound  to  modify  or  amend  an  instruction 
asked  by  a  party.  Latorenceburgh,  etc,  R.  JR.  Co.,  v.  Mont- 
gomery,  7  Ind.  474 ;  Roots  v.  Tyner,  10  Ind.  87  ;  Goodwin 
V.  State^  96  Ind.  550,  vide  p.  566,  and  authorities  cited.  This 
rule  justified  the  court  in  refusing  the  second  instruction 
asked  by  the  appellant,  for  that  instruction,  in  the  terms  in 
which  it  was  expressed,  was  incorrect.  It  is  true,  as  a  gen- 
eral rule,  that  an  employee  who  remains  in  his  employer's 
service  after  its  danger  has  been  increased  by  the  employer's 
negligence,  can  not  recover,  since  he  assumes  the  risk  from 
such  known  danger ;  but  that  rule  does  not  apply  to  a  case 
where  the  employer  promises  to  take  steps  to  remove  the 
threatened  danger.  Indianapolis^  etc.,  JB.  W.  Co.  v.  Waisony 
supra. 

It  follows  from  this  rule  that  it  is  not  error  to  refuse  an  in- 
struction unqualifiedly  asserting  that  if  the  employee  re- 
mains in  the  service  after  he  acquires  knowledge  of  the  in- 
creased danger  he  can  not  recover.  But  the  objection  sug- 
gested is  not  the  only  one.  It  does  not  necessarily  follow 
that  knowledge  that  a  master  is  not  discharging  his  duty  in 
making  safe  the  place  where  he  requires  his  employees  to 
work  will  defeat  a  recovery  by  an  employee  injured  by  the 
master's  neglect  of  duty ;  to  produce  this  result  it  must  be 
also  inferable  th^^t  the  breach  of  duty  augmented  the  dangers 
of  the  service.  An  employee  may  know  that  the  employer 
is  not  performing  his  duty,  and  yet  not  know  that  the  perils 
of  his  service  are  augmented.  It  is  not,  it  is  true,  necessary 
that  the  fact  that  the  perils  of  the  service  were  increased 
should  be  established  by  direct  evidence ;  it  is  sufficient  if 
there  be  evidence  from  which  that  fact  can  be  reasonably  in- 
ferred. Both  the  question  as  to  whether  there  was  a  negli- 
gent breach  of  duty  by  the  employer,  and  the  question  as  to 
whether  such  a  breach  of  duty  increased  the  dangers  of  the 
service,  are,  in  the  great  majority  of  cases,  qiiostions  of  fact. 
Hawley  v.  Northern    Central   R.    W.   Co,,  82    N.  Y.    370; 
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Thvmas  v.  Qu^iTiermainey  18  Q.  B.  D.  685 ;  LouisvUky  do.,  JR. 
W,  Co.  V.  Corps,  8  Lawyers*  Ann.  Rep.  636,  note. 

If  the  danger  is  so  apparent  that  an  ordinarily  prudent 
man  would  have  observed  and  heeded  it,  then,  it  is  one  which 
the^employee  assumes,  if  with  knowledge  of  its  existence, 
and  without  any  promise  on  the  master's  part  to  remove  the 
danger,  he  voluntarily  continues  in  the  service  of  his  em- 
ployer. This,  as  we  have  seen,  is  the  doctrine  of  our  cases, 
and  it  is  the  doctrine  of  many  other  courts.  Beitman  v. 
Stoltey  120  Ind.  314;  Jenney,  etc.,  Co.  v.  Murphy,  115  Ind. 
566 ;  IHstriri  of  Columbia  v.  McElligott,  117  .U.  S.  621 ;  Leary 
V.  Boston,  etc.,  R.  R.  Co.,  139  Mass.  580;  Eureka  Co.  v. 
Bass,  60  Am.  Rep.  152 ;  Woodley  v.  Metropolitan  R.  W.  Co., 
2  Ex.  Div.  384. 

If  only  one  inference  can  be  drawn  from  the  facts,  and  the 
facts  are  uncontested,  the  question  may  be  one  of  law ;  but 
where  the  facts  are  controverted,  or  where  more  than  one 
inference  may  be  reasonably  drawn  from  the  facts,  the  ques- 
tion is  generally  one  of  fact  for  the  jury.  Hough  v.  Rail- 
way  Co.,  100  U.  8.  213;  Wallace  v.  Western,  etc.,  R.  R. 
Co.,  2  Am.  St.  Rep.  346 ;  Baltimore,  etc.,  R.  R.  Co.^  v.  Wat- 
bom,  post,  p.  142.  In  whatever  form  the  question  of  neg- 
ligence arises  it  is  ordinarily  one  for  the  jury  wherever  it  in- 
volves a  decision  of  a  question  of  fact. 

In  cases  where  there  may  be  more  than  one  inference 
drawn  from  the  facts  established  by  the  evidence,  the  questions 
as  to  what  inferences  shall  be  deduced  are  usually  questions  of 
mingled  law  and  fact,  inasmuch  as  they  must  be  submitted 
to  the  jury  under  appropriate  instructions  as  to  the  govern- 
ing rule  of  law.  In  such  cases  the  court  instructs  as  to  the 
law,  and  the  jury,  under  the  law  as  instructed  by  the  court, 
determines  the  questions  of  fact.  A  long  line  of  cases  af- 
firms and  enforces  this  rule.  Gagg  v.  Vetter,  41  Ind.  228 
(13  Am.  R.  322)  ;  Pittsburgh,  etc.,  R.  R.  Co.  v.  Nelson,  51 
Ind.  150;  Louisville,  etc.,  R.  W.  Co.  v.  Richardson.  66  Ind. 
43;  Louisville,  etc.,  R.  W.  Co.  v.  Stevens,  87  Ind.  198;  Lou- 
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isville,  etc.y  R.  W.  Go,  v.  Krinning,  87  Ind.  351 ;  Pittsburgh, 
etc.,  R.  R,  Co.  V.  Spencer,  98  Irnl.  186,  and  oases  cited  p. 
190;  aty  of  Indianapolis  v.  Cook,  99  Ind.  10,  and  cases 
cited  p.  14;  Chicago^  etc.,  R.  R.  Co.  v.  Oatrander,  116  Ind. 
259.  In  the  case  last  cited  it  was  said :  '^  It  has  practically  be- 
come a  legal  maxim  in  this  State  that  negligence  is  a  mixed 
question  of  law  and  fact,  and  is  a  question  of  law  where  the 
facts  are  undisputed,  and  the  inference  to  be  drawn  from 
them  unequivocal.''  It  was,  therefore,  proper  to  submit, 
with  correct  directions  as  to  the  law,  the  question  whether 
there  was  negligence  on  the  part  of  the  employer  as  well  as 
the  question  whether  the  employee  was  guilty  of  negligence 
in  not  discovering  the  employer's  breach  of  duty  and  ascer- 
taining its  result.  The  question  whether  a  plaintiff  is  or  is 
not  guilty  of  contributory  negligence  is,  it  may  be  proper  to 
add,  generally  one  of  fact,  for  the  principles  declared  in  the 
cases  to  which  we  have  referred  rule  cases  where  the  ques- 
tion is  one  of  contributory  negligence.  Haickins  v.  John^ 
son,  105  Ind.  29. 

An  employee  has  a  rightto  presume  that  his  employer  has 
discharged  his  duty,  but  this  rule  does  not  go  to  the  extent 
of  exempting  him  from  the  duty  of  exercising  reasonable 
care.  He  can  not  excuse  himself  from  the  duty  of  making 
a  prudent  and  reasonable  use  of  his  faculties,  or  of  heeding, 
with  due  care,  facts  open  and  visible  to  ordinary  observation. 
He  is  not  bound  to  exercise  unusual  care  to  discover  defects 
caused  by  his  employer's  negligence,  but  he  is  bound  to  con- 
duct himself  with  reasonable  care  and  prudence.  Pennsyl- 
vania Co.  V.  (y Shaughnessy ,  122  Ind.  588;  Cincinnati,  etc., 
R.  W.  Co.  V.  Langy  supra;  Louisville,  etc.,  R.  W.  Co.  v. 
Wright,  115  Ind.  378;  Bradbury  v.  Goodwin,  108  Ind.  286; 
Louisville,  etc.,  R.  W.  Co.  v.  Buck,  116  Ind.  566,  and  cases 
cited  p.  573;  Reitman  v.  Stolte,  120  Ind.  314,  see  p.  317. 

Whether  the  appellee  did  use  due  care  to  ascertain  the 
dangers  of  his  working  place  was  in  this  instance  properly 
submitted  to  the  jury  by  the  instructions  of  the  trial  court. 
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and  it  was  not  error  to  refuse  those  asked  by  the  appellants. 
Lake  Share,  etc.,  R.  W.  Co.  v.  Stupak,  123  Ind.  210. 

The  trial  court  did  not  err  in  refusing  to  enter  judgment 
upon  the  answers  to  the  special  interrogatories  propounded 
to  the  jury.  A  general  verdict  necessarily  embodies  the  de- 
cision of  the  jury  as  to  the  right  of  the  whole  case  upon  the 
law  and  the  evidence,  while  answers  to  interrogatories  find 
only  upon  special  questions  of  fact,  and  hence  it  is  no  more 
than  reasonable  and  just  to  hold,  as  it  has  often  been  held, 
that  the  general  verdict  will  stand  unless  the  antagonism  be- 
tween it  and  the  special  answers  is  so  clear  and  strong  as  to 
preclude  a  reconciliation.  Ohio,  etc.,  R.  W.  Co.  v.  Trowbridge, 
supra;  Town  of  Poseyville  v.  Lewis,  128  Ind.  80;  Graham  v. 
Payne,  122  Ind.  403;  Indianapolis,  etc.,  R.  W.  Co.  v.  Lewis, 
119  Ind.  218;  Smith  v.  Heller,  119  Ind.  212 ;  Grand  Rap- 
ids, etc.,  R.  R.  Co.  V.  Ellison,  117  Ind.  234 ;  Chicago,  etc.,  R. 
R.  Go.  V.  Ostrander,  supra ;  Cincinnati,  etc.,  R.  R.  Go.  v. 
Clifford,  113  Ind.  460  ;  Redelsheimerv.  Miller,  107  Ind.  485. 
There  is  no  such  antagonism  between  the  general  verdict 
and  the  special  answers  returned  by  the  jury  in  this  case. 

Judgment  affirmed. 

Filed  Jan.  17, 1891. 
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QuEETlNO  Tttle. — Decree  Establishing  Boundary  Line, — In  a  suit  to  quiet 
title  where  the  complaint  describes  the  land,  alleges  that  the  defendant 
is  claiming  an  interest  in  it,  and  asks  for  judgment,  and  a  decree  is  ren- 
dered quieting  title  and  establishing  the  line  between  the  parties  to  the 
suit,  such  decree  is  binding  upon  all  the  parties  and  those  claiming 
title  through  them. 

From  the  Morgan  Circuit  Court. 
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W.  B.  Harrison,  for  appellant. 

D,  W,  Grubba,  if.  H,  Parks,  G.  A.  Adams,  J.  8.  Newby 
and  W,  S.  Sherley,  for  appellees. 

Olds,  C.  J. — This  is  an  appeal  from  the  judgment  of  the 
Morgan  Circuit  Court,  approving  and  affirming  a  survey  of 
land,  and  establishing  a  dividing  line  between  lands  of  appel- 
lant and  appellee. 

We  do  not  deem  it  necessary  to  state  the  facts  in  the  case 
more  fully  than  is  necessary  to  decide  the  particular  legal 
question  involved.  The  appellant  and  appellee  are  adjoin- 
ing land  owners,  each  owning  a  tract  of  land  in  the  north- 
west quarter  of  section  4,  township  11  north,  of  range  1  east. 
These  tracts  were  respectively  purchased  by  William  H. 
Craig  and  John  Sims,  from  David  Scott,  administrator  of 
the  estate  of  Joseph '  Lewis,  in  1834.  The  deed  to  John 
Sims  was  for  a  tract  fifty  rods  wide,  from  north  to  ^south, 
describing  it  as  follows  :  Commencing  at  the  northwest 
corner  of  section  four ;  running  thence  east  sixty-four  (64) 
rods  to  the  west  line  of  the  original  plat  of  the  town  of  Mar- 
tinsville; thence  south  fifty  rgds;  thence  west  sixty-four 
rods;  thence  north  fifty  rods  to  the  place  of  beginning.  The 
deed  to  Craig  describes  the  land  by  commencing  at  the  south- 
east corner  of  the  land  sold  to  John  Sims,  which  would 
make  it  fifty  rods  from  the  north  line  of  section  four. 

The  title  of  the  present  owners  to  the  respective  tracts  is 
derived  by  descent  and  mesne  conveyance  from  John  Sims 
and  William  H.  Craig. 

William  H.  Craig  having  died,  and  partition  of  his  estate 
having  been  made  between  his  widow,  Isabella  Craig,  and 
his  heirs,  and  the  widow  having  died,  Noah  J.  Major  was  ap- 
pointed as  her  executor.  Major,  as  such  executor,  brought 
suit  in  1882  to  quiet  title  to  a  certain  parcel,  or  tract,  of 
land  alleged  to  have  been  owned  by  the  deceased  Isabella 
Craig,  Lafayette  Sims  being  at  that  time  the  owner  of  the 
John  Sims  tract,  and  he  was  made  a  party  to  that  suit,  in 
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which  it  was  alleged  that  the  north  boundary  of  the  land  so 
owned  by  said  Isabella  Craig  was  fifty  rods  south  of  the  north 
line  of  said  section  four^  and  a  decree  was  entered  in  said 
cause  quieting  the  title  to  said  land ;  an  order  was  made  for 
the  sale  of  the  same,  and  the  land  sold  by  Major^  executor, 
and  the  appellant  became  the  purchaser.  The  appellees  de- 
rive title  from  Lafayette  Sims,  who  was  a  party  to  that 
suit. 

The  decree  and  judgment  in  the  case  of  Major,  executor, 
against  Sims  et  aL,  fixed  and  settled  the  line  between  the 
parties  to  such  suit,  and  those  claiming  under  and  through 
them,  and  established  the  north  line  of  the  tract  owned  by 
Mrs.  Craig  to  be  fifty  rods  from  the  north  line  of  section  four. 
This  survey  is  being  made  to  fix  the  line  between  the  appel- 
lant and  appellee  under  their  respective  titles.  The  survey 
appealed  from  fixes  the  line  some  fifty -two  rods  south  of  the 
north  line  of  section  four.  This  is  arrived  at  by  the  sur- 
veyor and  sustained  by  the  court  by  ignoring  the  judgment 
quieting  the  title  and  taking  some  former  survey  had  be- 
tween the  original  owners  about  1860.  It  is  conceded  by 
counsel  for  appellees  that  the  judgment  is  erroneous,  if  the 
judgment  in  the  case  of  Major  v.  Sims  et  al,  is  binding  upon 
the  former  owner,  Lafayette  Sims.  But  it  is  contended  by 
counsel  that  the  suit  by  Major  was  not  to  quiet  title  against 
Sims,  but  to  correct  a  mistake  made  in  a  partition  proceeding 
between  the  heirs  of  William  A.  Craig,  deceased.  Counsel 
make  this  general  claim,  and  refer  to  the  complaint  as  sup- 
porting it,  but  give  no  reason  upon  which  such  contention 
can  be  sustained ;  and,  certainly,  no  such  contention  can  be 
maintained.  The  complaint  describes  the  land,  and  alleges 
that  Sims  is  claiming  some  interest  in  it,  and  asks  for  judg- 
ment against  him ;  and  a  decree  is  entered  up,  in  due  form, 
quieting  the  title,  and  forever  enjoining  and  restraining  the 
defendants  from  ever  setting  up  title  to  the  same,  etc. 

When  Sims  was  made  a  party  to  that  suit  it  was  his  daty 
to  look  after  his  interest.     If  he  was  claiming  a  tract  of  land 
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extending  more  than  fifty  rods  in  width,  it  was  his  duty  to 
set  up  his  title,  and  litigate  the  question  in  that  suit. 

The  judgment  is  binding  upon  all  the  parties  to  it,  and 
those  claiming  title  under  and  through  them,  and  hav- 
ing been  disregarded  by  the  court,  the  finding  is  not  sus- 
tained by  the  evidence,  and  is  contrary  to  law.  The  appel- 
lant was  entitled  to  have  his  line  established  in  accordance 
with  the  decree,  or  to  have  the  survey  set  aside,  and  the  judg- 
ment must  be  reversed. 

Judgment  reversed,  with  costs. 

Filed  Nov.  25, 1890 ;  petition  for  a  rehearing  overruled  Jan.  30, 1891. 
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Whitlock  v.  The  Consumers  Gas  Trust  Company. 

Injunction. — Pleading. — Answer, — In  an  injunction  proceeding  to  restrain 
a  natural  gas  company  from  laying  its  pipes  on  the  land  of  the  plain- 
tiff, an  answer  denying  the  ownership  of  the  plaintiff  and  asserting 
title  in  a  third  person,  from  whom  the  defendant  had  permission  to  en- 
ter upon  the  land,  is  good. 

Same* — Emdenee. — Nature  of  Threatened  Injury, — Evidence  that  the  plain- 
tiff had  acquiesced  in  the  occupancy  of  the  land,  and  that  she  had  of- 
fered to  receive  a  certain  compensation  for  allowing  the  defendant  to 
construct  its  line  of  pipe, is  competent,  as  tending  to  show  the  nature 
and  extent  of  the  threatened  injury  sought  to  he  restrained. 

Same. — Evidenoe. — A  deed  executed  by  plaintiff's  grantor  to  a  third  per- 
son, conveying  an  interest  in  the  land,  is  properly  admissible  in  evi- 
dence as  showing  the  character  of  the  injury. 

Same. — Finding  </  the  Jury, — Court  May  Disregard. — An  injunction  pro- 
ceeding is  one  of  exclusive  equitable  cognizance,  and  the  trial  court  is 
not  bound  by  the  finding  made  by  the  jury. 

From  the  Hamilton  Circuit  Court. 

A,  F,  Shirts  and  G.  Shirts,  for  appellant. 

W.  P.  Fishback  and  W.  P.  Kappes,  for  appellee. 

Elliott,  J. — The  appellant  avers  that  she  is  the  owner 
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of  the  land  described  in  her  complaint,  and  that  the  appel- 
lee threatens  to  enter  upon  it  and  lay  therein  pipes  for  the 
transportation  of  natural  gas.  The  prayer  is  for  an  injunc- 
tion. The  appellee  alleges  in  the  first  paragraph  of  the  an- 
swer that  it  is  engaged  in  the  business  of  supplying  natural 
gas  to  the  citizens  of  Indianapolis ;  that  it  owns  and  main- 
tains a  line  of  pipe  for  that  purpose,  and  that  the  inhabitants 
of  Indianapolis  are  dependent  upon  it  for  their  supply  of 
fuel  and  light ;  that  it  is  solvent  and  able  to  pay  all  of  its 
liabilities;  that  at  no  time  has  it  entered  upon  or  intended 
to  enter  upon  any  lands  belonging  to  the  plaintiff;  that  by 
a  license  and  right  to  do  so  from  the  Midland  Railway  Com- 
pany it  did  enter  upon  the  right  of  way  owned  and  occu- 
pied by  the  company  for  its  track  and  did  construct  a  line 
of  pipe  thereon,  which  right  of  way  adjoins  the  land  de- 
' scribed  in  the  complaint;  that  the  right  of  way  belonged  to 
and  was  in  the  possession  of  the  railway  company  by  virtue 
of  a  deed  executed  by  Sarah  Guilkey,  May  1st,  1873.  The 
answer  is  not  well  drawn,  but  it  is,  in  effect,  an  argumenta- 
tive denial.  It  denies  the  ownership  of  the  plaintiff  and 
asserts  title  in  a  third  person,  and  hence  must  be  held  good 
as  a  denial. 

The  refusal  to  admit  testimony  of  the  witness,  Whitlock, 
was  not  such  an  error  as  will  warrant  a  reversal,  if,  indeed, 
there  was  any  error  at  all.  The  declarations  were  in  the 
main  mere  expressions  of  opinion  as  to  what  would  be  the 
result  of  litigation  in  the  trial  court  and  what  it  would  be 
on  appeal,  and  it  is  quite  clear  that  there  was  very  little, 
if  any,  probative  force  in  the  declarations  one  way  or  the 
other. 

There  was  no  error  in  admitting  evidence  of  the  appel- 
lant's acquiescence  in  the  occupancy  of  the  strip  of  land, 
nor  was  there  any  error  in  admitting  evidence  of  what  she 
offered  to  receive  as  compensation  for  allowing  the  appellee 
to  construct  a  pipe  line  in  the  strip  of  land  occupied  by  the 
railroad  company.     This  evidence  was  competent  as  tending 
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to  show  the  nature  of  theiojuiy  which  the  appellant  sought 
to  restrain  by  injunction.  It  is  to  be  remembered  that  this 
is  a  suit  for  injunction  and  not  an  ordinary  action  at  law^ 
and  that  injunction  is  an  extraordinary  remedy.  It  is  by 
no  means  every  wrong  that  will  authorize  relief  by  injunc- 
tion ;  on  the  contrary,  the  elementary  rule  is,  that  where 
there  is  an  adequate  remedy  at  law  injunction  will  not  lie. 
Under  this  familiar  rule  it  has  been  held  again  and  again 
that  injunction  will  not  lie  to  restrain  the  commission  of  a 
trespass.  Our  statute,  indeed,  allows  the  courts  to  award 
injunctions  only  when  the  threatened  act  will  produce  great 
injury,  and  the  construction  placed  upon  it  has  been  that  it 
does  not  authorize  an  injunction  where  the  plaintiff  can  be 
fully  and  readily  compensated  in  damages  and  there  is  no 
fear  of  a  multiplicity  of  actions.  Olark  v.  Jeffersonvillej  etc, 
iJ.  R,  Cb.,  44  Ind.  248 ;  Indianapolis  Rolling  Mill  Co.  v.  City 
of  Indianapolis,  29  Ind.  245.  We  do  not  mean  to  hold 
that  where  there  is  a  wrong  about  to  be  committed  under 
color  of  authority  that  can  not  be  fully  compensated  in 
damages,  an  injunction  may  not  be  awarded,  but  what  we  do 
hold  is,  that  evidence  tending  to  show  the  nature  and  extent 
of  the  threatened  injury  is  competent.  In  admitting  evi- 
dence tending  to  prove  a  material  fact  the  court  does  not 
determine  the  weight  or  value  of  such  evidence;  it  simply 
determines  that  the  evidence  shall  be  heard.  Pedigo  v. 
GrimeSy  113  Ind.  148 ;  Colglazier  v.  Colglazier,  124  Ind.  196. 
The  deed  executed  by  a  former  owner  of  the  land  to  the 
predecessor  of  the  Midland  Railway  Company  was  properly 
admitted  in  evidence.  This  deed  showed  that  the  plaintiff's 
grantor  had  conveyed  some  interest  to  the  predecessor  of  the 
Midland  Railway  Company,  and,  whether  that  interest  was 
a  fee  or  a  less  estate,  the  deed  was  competent  in  connection 
with  other  evidence  as  tending  to  prove  the  nature  and  ex- 
tent of  the  injury  to  the  plaintiff.  If  there  was  an  existing 
and  continuing  servitude  burdening  the  land,  and  the  use 
which  the  defendant  proposed  to  make  of  it  did  not  add  to 
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the  burden,  the  damages  of  the  plaintiff  would,  at  least,  be 
materially  lessened.  At  all  events,  the  evidence  was  com- 
petent for  the  purpose  of  showing  the  character  of  the  in- 
jury. It  was  competent,  irrespective  of  the  allegations  of 
the  first  paragraph  of  the  answer,  under  the  general  denial 
pleaded. 

The  trial  court  was  not  bound  by  the  finding  made  by  the 
jury,  as  the  case  is  one  of  exclusive  equity  cognizance.  It 
might  have  adopted  the  finding  of  the  jury,  but  it  was  under 
no  obligation  to  do  so.  Platter  v.  Board,  etc.,  103  lud.  360. 
The  record  aflSrmatively  shows  that  the  finding  was  rejected 
by  the  court,  for  it  is  expressly  stated  that  the  court  finds  that 
the  material  ^^  allegations  of  the  answer  are  true,'^  and  that 
the  '^  court  finds  for  the  defendant.'^  There  is  much  evi- 
dence tending  to  prove  that  the  plaintiff  sustained  no  injury 
from  the  acts  of  the  defendant,  and  this  evidence,  of  itself, 
warranted  the  finding  and  judgment  that  no  case  was  made 
for  an  injunction.  Under  the  evidence  we  can  not  say  that 
the  trial  court  was  not  justified  in  treating  the  case  as  one 
not  warranting  interference  by  the  extraordinary  Remedy  in- 
voked by  the  appellant.  It  may,  too,  well  be  that  the  ap- 
pellant may  maintain  an  action  for  damages  and  yet  not  be 
entitled  to  an  injunction.  Kincaid  v.  Indianapolis  Natural 
Gas  Co.,  124  Ind.  577.  We  can  not  without  a  departure 
from  a  long  and  well  settled  rule  adjudge  that  the  finding  is 
wrong  upon  the  evidence. 

Judgment  affirmed. 

Filed  Jan.  30, 1891. 

Vol.  127.— 5 
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EASEBOBirT. — Lieenae, — Revocation, — The  lands  of  plaintiff  and  defendant, 

adjoining  owners,  were  so  situated  that  surface  and  spring  water  col- 
lected on  defendant's  land  was  discharged  upon  the  plaintiff's  land. 
Pursuant  to  an  oral  agreement  they  constructed  a  drain,  each  construct- 
ing the  distance  required  on  his  own  land.  The  drain  thus  constructed 
was  beneficial  to  the  plaintiff's  farm. 
Heldf  that  the  effect  of  the  agreement,  when  acted  upon  bj  the  parties, 
was  to  create  mutual  licenses  in  favor  of  each  in  the  land  of  the  other, 
and  that  the  plaintiff  having  expended  money,  in  reliance  upon  the 
agreement,  the  defendant  was  liable  in  damages  for  digging  up  the 
drain  on  his  land  and  terminating  the  arrangement 

From  the  Warren  Circuit  Court. 

/.  McCabe  and  E.  F.  McCabe,  for  appellant. 
/.  W,  Sutton  and  W.  L.  Raboum,  for  appellee. 

Mitchell,  J. — The  nature  of  the  action,  as  disclosed  by 
the  pleadings,  is  not  very  well  defined.  It  may  be  regarded 
as  a  suit  to  recover  damages  caused  by  interrupting  the  flow 
of  an  artificial  stream  through,  or  diverting  it  from,  a  tile 
drain  through  which  water  was  supplied  to  the  plaintiff  ^s 
animals  on  her  farm. 

The  merits  of  the  case  may  be  determined  upon  the  fol- 
lowing facts  returned  to  the  court  in  a  special  verdict.  In 
1884  the  plaintiff,  Mrs.  Spencer,  and  the  appellant,  William 
Ferguson,  were  adjoining  land-owners  in  Warren  county, 
their  farms  being  separated  by  a  public  highway  running 
east  and  west  on  the  division  line.  Their  farms  occupied 
such  a  relation  that  surface  and  spring  water  collected  on 
and  issuing  from  the  defendant's  land  was  discharged  over 
and  through  a  depression,  with  more  or  less  defined  banks, 
through  a  similar  depression  over  and  upon  the  plaintiff's 
land.  In  the  year  above  mentioned  the  parties  mutually 
agreed  to  construct  a  covered  tile  drain,  of  specified  dimen- 
sions, to  be  laid  at  a  given  depth,  each  to  construct  the  dis- 


NOVEMBER  TERM,  1890.  67 

Fergason  v.  Spencer. 

tance  required,  on  his  or  her  own  land.  In  pursuance  of 
this  agreement  the  plaintiff,  commencing  at  the  highway 
separating  her  farm  from  that  of  the  defendant,  constructed 
a  drain  of  the  dimensions  agreed  upon  of  the  length  of  forty 
rods,  at  a  cost  of  over  sixty  dollars.  The  defendant  at  the 
same  time  constructed  a  similar  drain  on  his  land,  connecting 
it  with  that  built  by  the  plaintiff  at  one  end,  and  with  an 
existing  tile  drain  on  his  land  at  the  other,  thereby  making 
a  continuous  drain  over  the  lands  of  both,  through  which 
water  flowed  constantly.  The  drain  thus  constructed  was 
beneficial  to  the  plaintiff's  farm,  enhancing  its  value  by  af- 
fording her  more  perfect  drainage  than  before,  and  by  fur- 
nishing a  constant  supply  of  living  water  for  stock  on  her 
farm,  she  having  utilized  the  water  by  constructing  a  con- 
venient watering  place.  In  1887  the  defendant  refused  to 
continue  the  arrangement,  and  dug  up  some  of  the  tiling  on 
his  own  land,  so  as  to  disrupt  the  drain  and  diminish  the 
supply  of  water,  to  the  damage  of  the  plaintiff. 

The  question  is  whether  or  not,  after  money  had  been  ex- 
pended in  constructing  the  drain  in  reliance  upon  the  agree- 
ment, either  of  the  parties,  without  the  consent  of  the  other, 
could  termiaate  the  arrangement  without  becoming  liable 
for  any  damage  which  might  result  ? 

The  effect  of  the  agreement,  when  acted  upon  by  the  par- 
ties, was  to  create  mutual  or  cross-licenses  in  favor  of  each 
in  the  land  of  the  other.  Each  was  given  a  license  from  the 
other  to  make  use  of  the  other's  land  for  the  purpose  of  con- 
ducting water  over  it  for  a  purpose  supposed  beneficial  to  his 
own  land. 

A  license  is  defined  to  be  an  authority  given  to  do  some 
act,  or  a  series  of  acts,  on  the  land  of  another  without  pos- 
sessing an  estate  therein.  Cooh  v.  Steams,  11  Mass.  533  (13 
Am.  &  Eng.  Encyc.  of  Law,  539). 

By  means  of  the  arrangement  entered  into  the  plaintiff 
obtained  a  license  to  connect  the  covered  tile  drain  which 
she  constructed  with  a  similar  drain  constructed  by  the  de- 
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fendant,  thereby  affording  her  the  means  of  draining  or  eon- 
ducting  water  from  springs  and  other  sources  on  the  defend- 
ant's land  for  the  benefit  of  her  farm.  This  is  found  to  have 
been  a  valuable  privilege,  to  obtain  which  the  plaintiff  ex- 
pended money  in  reliance  upon  a  mutual  agreement  entered 
into  with  the  defendant.  It  is  everywhere  settled  that  a 
parol  license  to  use  the  land  of  another  is  revocable  at  the 
pleasure  of  the  licensor,  unless  the  license  has  been  given 
upon  a  valuable  consideration,  or  money  has  been  expended 
on  the  faith  that  it  was  to  be  perpetual  or  continuous.  Where 
a  license  has  been  executed  by  an  expenditure  of  money,  or 
has  been  given  upon  a  consideration  paid,  it  is  either  irre- 
vocable altogether,  or  can  not  be  revoked  without  remuner- 
ation, the  reason  being  that  to  permit  a  revocation  without 
placing  the  other  party  in  statu  quo,  would  be  fraudulent 
and  unconscionable  Nowlin  v.  Whipple,  120  Ind.  596 ; 
Robinson  v.  ThrailkilU  110  Ind.  117;  Snowdeny.  Wilas',  19 
Ind.  10;   Clark  v.  Glidden,  60  Vt.  702. 

Where  a  license  is  coupled  with  an  interest,  or  the  licensee 
has  done  acts  in  pursuance  of  the  license  which  create  an 
equity  in  his  favor,  it  can  not  be  revoked.  East  Jersey  Iron 
Co.  V.  Wright,  32  N.  J.  Eq.  248. 

The  present  case  is  closely  analogous  to  Clark  v.  Glidden, 
supra,  where  it  was  held  that  an  executed  license  to  lay  pipes 
to  conduct  water  from  one  farm  to  another,  for  the  benefit  ot 
the  owner  of  the  latter,  was  irrevocable,  and  the  licensor  was 
enjoined,  upon  terms,  from  interfering  with  the  water-pipes 
laid  in  pursuance  of  the  license.  The  present  case  is  not 
distinguishable  in  principle.  It  may  be  conceded  that  the 
adjudications  upon  the  subject  of  the  right  to  revoke  parol 
licenses  are  not  uniform,  and  that  they  can  not  be  success- 
fully classified,  or  arranged,  into  harmonious  groups  ;  but  it 
is  the  settled  law  of  this  State,  as  it  is  of  many  others,  that 
where  a  license,  involving  the  expenditure  of  money,  has 
been  so  far  executed  that  its  withdrawal  would  operate  as  a 
fraud  upon  the  person  who  expended  money  in  reliance  upon 
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it,  no  revocation  can  take  place  without  makiDg  compensa- 
tiou  to  the  person  injured  by  the  withdrawal.  Simons  v. 
Morehouaey  88  Ind.  391,  and  cases  cited ;  Rogers  v.  Cox,  96 
In<i.  157.  Thus  in  Rerick  v.  Kern,  14  Serg.  &  Rawle,  267 
(16  Am.  Dec.  497,  and  note),  a  leading  case  on  the  subject, 
it  is  held  that  an  executed  license,  the  execution  of  which 
involved  the  expenditure  of  money  or  labor,  is  regarded  in 
equity  as  an  executed  agreement  for  a  valuable  consideration, 
and  that  it  is,  therefore,  irrevocable,  although  given  merely 
by  parol  and  relating  to  the  use  and  occupation  of  real  es- 
tate. This  doctrine  is  so  thoroughly  settled  by  the  decisions 
of  this  court  that  we  do  not  deem  it  profitable  to  elaborate 
the  subject  further.  See  6  Lawson  Rights  and  Remedies, 
section  2675;  Woodbury  v.  Parshley,  7  N.  H.  237.  The 
rule  is,  of  course,  different  where  nothing  but  a  mere  naked 
license  is  involved.  Parish  v.  Kaspare,  109  Ind.  586. 

It  may  be  conceded  that  a  different  rule  prevails  in  the 
State  of  New  York,  as  well  as  in  some  other  States.  Cronk- 
kite  V.  Oronkhite,  94  N.  Y.  323;  Johnson  v.  Skillman,  29 
Minn.  95  (43  Am.  Rep.  192). 

Some  other  questions  of  minor  importance,  which  do  not 
affect  the  merits  of  the  case,  are  suggested.  It  is  sufficient 
to  say  we  have  examined  these  questions,  and  find  no  error 
which  would  justify  a  reversal  of  the  judgment. 

Judgment  affirmed,  with  costs. 

Filed  Nov.  25,  1890;  petition  for  a  rehearing  overruled  Jan.  80, 1891. 
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Taxes. — Foreclosure  of  Tax  Lien. — Removal  of  Suit  to  United  States  Oireuit 
CourL—On  the  removal  to  the  Circuit  Court  of  the  United  States  of  a 
suit  to  quiet  title  on  a  tax  deed,  or  to  foreclose  a  lien,  that  court  has 
power,  in  a  chancery  proceeding,  to  hear  and  determine  the  action,  and 
its  finding  and  decree  is  final  and  conclusive,  and  can  not  be  impeached 
or  questioned  in  a  subsequent  action  in  the  Supreme  Court  of  this  State. 

Same.— &i/e. — Setting  Aside  of. — Under  a  decree  of  the  Circuit  Court  of  the 
United  States  foreclosing  a  tax  lien,  a  sale  of  the  land  was  made  bj 
the  special  commissioner  appointed  by  the  court.  On  the  application 
of  the  junior  mortgagee  the  sale  was  set  aside.  Thereupon  the  mort- 
gagee paid  into  court  a  certain  sum  of  money,  which  was  accepted  by 
the  purchaser  at  the  sale  and  the  complainant  in  full  satisfaction  of 
their  claim,  and  the  court  entered  an  order  declaring  the  mortgagee 
subrogated  to  all  the  rights  of  the  complainant  in  the  decree  of  fore- 
closure. 

Heldf  that  while  the  payment  to  the  complainant  satisfied  the  decree  as 
to  him,  it  was  kept  alive  as  to  the  mortgagee,  and  that  a  subsequent 
sale  might  be  made. 

Same. — Subrogation. — Prior  Mortgagee. — Notice. — The  fact  that  the  prior 
mortgagee  had  no  notice  of  the  application  made  by  the  junior  mort- 
gagee  to  be  subrogated  to  the  rights  of  the  complainant  in  the  decree, 
did  not^render  the  order  of  the  court  void,  as  the  junior  mortgagee  and 
the  complainant,  the  only  parties  interested,  were  in  court. 

Same. — Foreclosure  of  Tax  Lien. — Owner  of  Land  not  Made  Party. — Invalidity 
of  Sale. — In  a  suit  to  quiet  title  on  a  tax  deed  against  the  mortgagees  of 
the  land  the  owner  of  the  land  was  not  made  a  party.  A  decree  was  ren- 
dered declaring  the  tax  deed  invalid.  The  lien  for  taxes  due  was  de- 
clared superior  to  the  liens  of  the  mortgagees  and  foreclosed,  and  the 
land  was  sold. 

Heldj  that  the  sale  was  void  as  to  the  owner ;  that  while  a  mortgagee  was 
estopped  by  the  decree  to  deny  that  the  lien  held  by  the  complainant 
was  superior  U>  the  liens  held  by  the  mortgagees,  he  was  not  estopped 
to  assert  that  the  owner  held  the  title  to  the  land  when  tlie  decree  was 
rendered. 

From  the  Cass  Circuit  Court. 

F.  J.  Van  Vorhis,  W.  W.  Spencer^  E.  P.  Ferris  and  J.  8. 
Ferris,  for  appellants. 

D,  C  Justice,  for  appellee. 
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Coffey,  J. — This  was  an  action  in  the  court  below  to 
quiet  title  to  the  land  described  in  the  complaint.  The  com- 
plaint proceeds  upon  the  theory  that  the  appellee  is  the  owner 
in  fee  of  the  land  in  controversy,  find  seeks  to  quiet  title  as 
against  the  appellants.  The  cause  was  tried  by  the  court, 
which,  at  the  request  of  the  parties,  made  a  special  finding 
of  the  facts,  and  stated  its  conclusions  of  law  thereon. 

The  facts,  so  far  as  they  are  necessary  to  an  understanding 
and  proper  decision  of  this  cause,  are  as  follows:  On  the 
7th  day  of  June,  1873,  Lewis  L.  Kelley,  being  the  owner  of 
the  land  involved  in  this  suit,  mortgaged  the  same  to  David 
B.  Abbott,  now  deceased,  who  was  the  father  of  the  appel- 
lants. The  mortgage  was  executed  to  secure  a  loan  of  $5,000, 
which  is  yet  unpaid.  On  the  14th  day  of  the  same  month 
Kelley  executed  to  the  appellee  an  additional  mortgage  on 
said  land  to  secure  a  loan  of  $6,000,  which  is  unpaid.  On 
the  8th  day  of  February,  1875,  the  land  was  sold  for  the 
taxes  of  1873  and  1874,  and  bid  in  by  John  M.Baker  for  the 
sum  of  $290.92.  Baker  assigned  the  certificate  of  purchase 
to  William  S.  Huddleston,  who  took  a  deed  thereon,  and 
at  the  June  term  of  the  Pulaski  Circuit  Court  for  the  year 
1877,  instituted  suit  to  quiet  his  title,  praying  that  in  the 
event  his  title  should  prove  to  be  invalid  that  the  amount 
due  for  taxes  be  ascertained,  and  that  he  have  a  decree  fore- 
closing the  same  against  the  land.  To  this  suit  the  appel- 
lee, David  B.  Abbott,  and  one  Norman  D.  Knight,  were 
made  parties  defendant.  The  cause,  on  the  application  of 
the  appellee  here,  was  removed  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  the  State  of  Indiana,  where 
the  same  was  docketed,  and  treated  as  a  chancery  proceeding. 

The  appellee  and  the  said  David  B.  Abbott  each  filed 
answers  in  said  court,  setting  up  their  mortgage  liens,  in  ad- 
dition to  which  they  averred  that  the  tax  sale  above  named 
was  invalid,  because  Lewis  L.  Kelley,  against  whom  the  tax 
was  assessed,  possessed  personal  property  in  the  county  at 
the  time  of  such  sale  out  of  which  the  tax  could  have  been 
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made.  Knight  was  defaulted.  Upon  a  trial  of  the  canse 
the  court  found  that  the  taxes  due  the  complainant  amounted 
to  the.  sum  of  $1,224.50^  declared  the  same  a  lien  on  the 
land  superior  to  the  liens  held  by  appellee  and  Abbott^  and 
entered  a  decree  foreclosing  the  same.  On  the  9th  day  of 
July,  1881,  the  special  commissioner  appointed  by  the  court 
to  sell  the  land  under  this  decree  reported  that  he  had  sold 
it  to  William  Spangler  for  the  sum  of  )(1,356,  and  that 
Spangler  had  complied  with  the  terms  of  sale. 

Upon  objections  made  by  the  appellee  the  court  refused 
to  approve  the  sale  and  set  the  same  aside.  Thereupon  the 
appellee  paid  to  the  registry  of  the  court  the  sum  of  $1,- 
389.50,  which  the  complainant  and  the  said  Spangler  drew 
out  and  accepted  in  full  satisfaction  of  their  claims,  and  the 
court  entered  an  order  declaring  the  appellee  subrogated  to 
all  the  rights  of  the  complainant  in  the  decree  of  foreclos- 
ure. The  land  was  again  exposed  to  sale,  bid  in  by  the  ap- 
pellee, the  sale  reported  to  the  court  and  approved,  and  a  deed 
ordered  made,  and  approved.  The  appellee  took  possession 
of  the  land  pursuant  to  its  purchase  and  has  ever  since  held 
the  same.  It  further  appears  that  Kelley  died  insolvent, 
but  at  what  date  he  died  does  not  appear,  nor  does  it  appear 
that  he  ever  parted  with  his  title  to  the  land  in  dispute.  He 
was  not  made  a  party  to  the  suit  to  quiet  title  on  the  tax 
deed,  nor  were  his  heirs,  if  he  had  any,  made  parties.  It 
does  not  api^ear  what  claim,  if  any.  Knight  had  upon  or 
against  the  land. 

Upon  these  facts  the  court  found,  as  a  conclusion  of  law, 
that  the  appellee  was  the  owner  in  fee  of  the  land  in  con- 
troversy, and  entered  a  decree  quieting  its  title. 

Many  questions  of  a  purely  technical  character* are  pre- 
sented and  argued  by  both  parties,  but  as  the  cause  would 
not  be  reversed  for  any  of  these  technical  errors,  we  need 
not  encumber  this  opinion  with  their  discussion.  The  ques* 
tions  which  go  to  the  merits  of  the  controversy  are : 
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JFirat.  Was  the  decree  of  the  Circuit  Court  of  the  United 
State  valid  and  binding  on  the  parties  thereto;  and, 

Second.  Did  the  appellee  acquire  title  to  the  land  under  a 
sale  made  pursuant  to  that  decree. 

It  is  contended  by  the  appellant  that  the  remedy  provided 
by  our  statute  for  the  holders  of  invalid  tax  deeds  is  special, 
and  could  not  be  enforced  by  the  Circuit  Court  of  the  United 
States  in  a  proceeding  in  chancery. 

We  are  not  inclined  to  adopt  this  contention  as  being 
sound.  Proceedings  to  foreclose  mortgages  and  other  liens 
are  essentially  proceedings  in  chancery,  and  the  Circuit  Court 
of  the  United  States,  in  a  case  where  it  acquires  jurisdic- 
tion, will  enforce  the  rights  conferred  by  the  statutes  of  a 
State.  Where  the  case  is  on  the  equity  side  of  the  court,  in 
the  enforcement  of  such  rights,  the  United  States  courts  are 
only  applying  an  old  remedy  to  a  new  equity.  Clark  v. 
Smith,  13  Peters,  195;  Holland  v.  Challen,  110  U.  S.  15; 
Fenn  v.  Holme,  21  How.  481 ;  Bennett  v.  Butterworth,  11 
How.  669;  Parish  v.  Ellis,  16  Peters,  461;  Hooper  v. 
Seheimer,  23  How.  235 ;  Thompson  v.  Railroad  Co.,  6  Wall. 
134. 

In  our  opinion  the  Circuit  Court  of  the  United  States  had 
power  to  hear  and  determine  the  action  brought  by  Hud- 
dieston  to  quiet  title  on  his  tax  deed,  and  that  the  finding 
and  decree  of  that  court,  as  to  the  parties  before  it,  is  final 
and  conclusive  and  can  not  be  impeached  or  questioned  in 
this  case. 

It  is  further  contended  by  the  appellants  that  the  sale 
made  by  the  special  commissioner  to  Spangler  satisfied  the 
decree,  and  that  no  subsequent  sale  could  thereafter  be  made. 
We  do  not  think  this  position  is  tenable.  Under  the  prac- 
tice in  the  Circuit  Court  of  the  United  States,  the  sales  by 
its  commissioners  are  subject  to  the  approval  of  the  court. 
In  this  case  the  court  refused  to  approve  the  sale  and  set  the 
same  aside.  When  the  sale  was  set  aside  by  the  court  the 
case  occupied  the  same  position  as  before  the  sale  was  made. 
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The  decree  remained  unsatisfied.  It  is  true  that  the  pay- 
ment of  the  amount  due  to  Huddleston  by  the  appellee  in 
this  case,  satisfied  the  decree  as  to  Huddleston^  but  equity 
kept  it  alive  as  to  the  appellee,  who  had  paid  it  to  protect 
its  lien  on  the  land.  Sheldon  Sub.,  section  14;  Spray  v. 
Rodman,  43  Ind.  225. 

Again  it  is  objected  that  Abbott  had  no  notice  of  the  ap- 
plication made  by  the  appellee  to  be  subrogated  to  the  rights 
of  Huddleston  in  the  decree  foreclosing  the  tax  lien,  and  it 
is  contended  that  the  order  of  the  court  is,  for  that  reason, 
void. 

Assuming,  without  deciding,  that  Abbott  was  not  in  court, 
and  that  he  was  not  bound  to  take  notice  of  every  step  taken 
between  the  date  of  the  decree  and  the  final  sale  of  the  prop- 
erty, we  are  still  constrained  to  hold  that  the  objection 
urged  is  unavailing.  This  order  was  one  in  which  Abbott 
had  no  interest.  It«was  wholly  immaterial  to  him  whether 
the  lien  was  held  by  Huddleston  or  by  the  appellee.  His 
rights  were  the  same  against  either.  So  it  was  immaterial 
to  him  whether  Huddleston  assigned  the  decree  direct  to  the 
appellee,  or  whether  the  appellee  paid  the  claim  and  took 
an  order  subrogating  it  to  the  rights  of  Huddleston.  Hud- 
dleston and  the  appellee  were  in  court  at  the  time  the  order 
of  subrogation  was  made,  and  they  being  the  only  parties 
interested  therein  the  order  is  valid. 

The  question  as  to  whether  the  appellee,  by  its  purchase 
under  the  decree  of  the  Circuit  Court  of  the  United  States, 
acquired  title  to  the  land  in  dispute  still  remains  for  consid- 
eration. 

It  is  not  claimed  that  either  Abbott  or  the  appellee  owned, 
or  made  any  claim  of  ownership,  to  the  land  at  the  time  the 
suit  between  them  and  Huddleston  was  pending.  The  right 
of  each  consisted  in  a  mortgage  lien  created  by  Kelley,  the 
owner  of  the  fee  ;  nor  is  it  claimed  that  either  Kelley  or  his 
legal  heirs  were  made  parties  to  that  suit.  Had  it  been  de- 
termined bv  the  court  that  Huddleston's  tax  deed  was  valid 
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both  Abbott  and  the  appellee  would  have  been  bound  by 
such  determination,  just  as  they  are  bound  by  the  determin- 
ation that  Huddleston's  lien  is  superior  to  the  lien  held  by 
either  of  them.  Had  Huddlcston  succeeded  in  quieting  his 
title  the  liens  held  by  Abbott  and  the  appellee  would  have 
been  divested ;  but  as  they  defeated  the  title  claimed  by 
Huddleston,  the  only  thing  settled  between  them  was  that 
the  tax  lien  was  superior  to  the  other  liens  involved.  It  seems 
to  be  quite  well  settled  that  a  sale  on  a  decree  of  foreclosure 
where  the  owner  of  the  property  upon  which  the  lien  rests 
is  not  made  a  party,  is  void.  Curtis  v.  Gooding,  99  Ind. 
45;  Pauley  v.  Cauthorriy  101  Ind.  91  ;  Shirk  v.  Andrews, 
92  Ind.  509 ;  Searle  v.  Whipperman,  79  Ind.  424 ;  Daugherty 
v.  Deardorf^  107  Ind.  527 ;  Petry  v.  Ambrosher,  100  Ind. 
510;  Grijgiin  v.  Hodshire,  119  Ind.  235. 

As  Kelley  was  the  owner  of  the  land  in  dispute  at  the  time 
he  executed  Abbott's  mortgage^  the  presumption  is  that  he 
still  owned  it  at  the  time  of  his  death,  and  that  it  descended 
to  his  legal  heirs.  Rush  v.  Megee,  36  Ind.  69;  Adams  v. 
Slate,  87  Ind.  573. 

As  neither  Kelley  nor  his  heirs  were  made  parties  to  the 
suit  instituted  by  Huddleston,  resulting  in  the  decree  upon 
which  the  land  was  sold,  the  sale  as  to  them  is  void,  and 
vested  no  title  in  the  appellee.  Without  the  owner  before 
the  court  no  valid  decree  for  the  sale  of  the  land  could  be 
entered.  Nor  do  we  think  the  appellants  are  estopped 
by  the  decree  in  the  proceedings  to  quiet  title  on  the  tax 
deed  from  asserting  that  Kelley  owned  the  land  at  that  time. 
They  are  estopped  from  denying  that  the  lien  held  by  Hud- 
dleston  is  superior  to  the  lien  held  by  them,  and  nothing 
more. 

If  the  heirs  of  Kelley  should,  by  proper  legal  proceedings, 
have  the  sale  made  on  that  decree  declared  void,  we  think 
the  parties  to  that  suit  would  stand  precisely  where  they 
stood  before  the  sale  was  made.     That  they  would  be  enti- 
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tied  to  such  a  decree^  under  the  facts  now  before  us,  can  not 
be  doubted. 

The  fact  that  no  such  decree  has  been  made  does  not 
change  the  rights  of  the  parties.  If  the  sale  is  void,  the 
rights  of  the  parties  are  the  same  as  if  it  had  not  been 
made. 

The  lien  of  Abbott's  mortgage  attached  to  the  land,  in  the 
hands  of  Kelley,  and  there  it  must  remain  until  Kelley's  title 
is  divested  on  some  lien  superior  to  the  mortgage.  This 
can  not  be  done  in  a  proceeding  to  which  neither  Kelley  nor 
his  heirs  are  made  parties. 

But  it  is  contended  that  Knight  held  the  title  formerly 
owned  by  Kelley,  and  that  we  must  presume  such  to  be  the 
fact. 

We  do  not  think  we  are  authorized  to  indulge  such  a  pre- 
sumption. Of  course,  if  Knight  was  the  owner  of  Kelley's 
title  at  the  time  the  suit  to  foreclose  the  tax  lien  was  pend- 
ing, a  very  different  question  from  the  one  we  are  now  con- 
sidering would  be  presented.  But,  as  we  have  seen,  the  pre* 
sumption  is  that  the  title  was  in  Kelley   or  his  heirs. 

The  special  finding  is  defective  in  not  finding  the  relation 
in  which  Knight  stood  to  the  suit  instituted  by  Huddleston 
to  quiet  his  title.  Did  we  know  his  relation  to  that  suit  we 
would  be  able  to  direct  the  proper  decree  by  the  circuit  court, 
but  in  the  absence  of  such  knowledge  we  are  unable  to  da 
so  without  the  risk  of  doing  au  injustice. 

In  our  opinion  the  circuit  court  erred  in  its  conclusionon 
the  facts  found  that  the  appellee  is  the  owner  of  the  land  in 
controversy. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
grant  a  new  trial. 

Filed  Dec.  9, 1890. 
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No.  15,869. 

Jacobs  v.  The  State. 
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FiKDiNO. — Special  and  Genera/.— Where  the  court  is  not  asked  to  m)ike  a  152  136 
special  findingi  a  finding  made  by  it  will  be  treated  as  a  general  finding. 

Payment. — Plea  qf. — Evidence. — For  evidence  held  sufficient  to  support  a 
plea  of  payment  by  the  State  for  services  rendered  by  plaintiff's  firm  '^27     77 
of  attorneys,  see  opinion.  ^1®*    138 

From  the  Marion  Superior  Court. 

C.  P.  Jacobs,  for  appellant. 

A.  G.  Smith,  Attorney  General,  and  /.  H.  Gillettf  for  the 
State. 

Berkshibe,  J. — This  is  an  action  brought  against  the  ap- 
pellee by  the  appellant  to  recover  certain  sums  of  money  al- 
leged to  be  due  on  account  of  services  rendered  the  appel- 
lee by  the  firm  of  Barbour  and  Jacobs/  attorneys  at  law. 

The  cause  was  put  at  issue  and  tried  by  the  court  and  a 
finding  made  for  the  appellee,  and,  over  a  motion  for  a 
new  trial,  judgment  was  rendered  for  the  appellee. 

The  only  question  which  the  assignment  of  error  presents 
for  our  consideration  is  the  ruling  of  the  court  in  overruling 
the  motion  for  a  new  trial. 

The  only  reasons  assigned  in  the  motion  for  a  new  trial 
are  that  the  verdict  is  not  sustained  by  sufficient  evidence, 
and  is  contrary  to  law. 

The  only  question  discussed  in  the  briefs  of  counsel  is  the 
sufficiency  of  the  evidence  to  sustain  the  finding. 

The  court  states,  in  a  bill  of  exceptions,  that  it  rests  its 
finding  upon  the  following  ground  :  "  The  court  was  unable 
to  make  any  allowance  to  the  plaintiff  as  against  the  defend- 
ant in  this  cause,  for  the  reason  that  it  appeared  the  Legisla- 
ture, in  1873,  made  an  appropriation  to  Barbour  and  Jacobs 
for  services  in  the  causes  whereon  the  claim  arose,  and  the 
presumption  would  be  that  such  allowance  was  in  full  for  all 
services  in  the  said  causes,  whether  theretofore  rendered  or 
thereafter  to  be  rendered,  and  that  the  evidence  in  the  case 
was  not  sufficient  to  rebut  this  presumption.^' 
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The  court  was  not  asked  to  make  a  special  finding,  and 
hence  the  finding  made  by  the  court  must  be  regarded  and 
treated  as  a  general  finding.  NorthovM  v.  Bucklea,  60  Ind. 
577 ;  Zeller  v.  Gty  of  Crawfordsville,  90  Ind.  262 ;  iVtKt- 
man  v.  Mendenhall,  120  Ind.  279. 

The  reasoning  of  the  court  which  led  to  the  conclusion  to 
which  it  arrived  is  wholly  immaterial^  except  by  way  of  ar- 
gument, coming  as  it  does  from  a  court  of  high  standing. 

The  ground  upon  which  the  court  placed  its  finding  can 
not  control  its  legal  effect,  nor  give  to  it  the  character  of  a 
special  finding ;  hence,  as  it  is  a  general,  and  not  a  special 
finding,  the  question  for  us  to  determine  is,  whether  or  not, 
under  the  issues  upon  which  the  cause  was  tried,  there  is 
sufficient  evidence  to  support  the  finding  independent  of  any 
evidence  that  may  have  been  introduced  tending  to  support 
an  opposite  view.  Among  other  answers  pleaded  there  was 
a  plea  of  payment. 

It  appears  in  evidence  that  the  Legislature,  in  the  year 
1873,  made  an  appropriation  for  the  benefit  of  the  appellant's 
firm  on  account  of  their  services  in  looking  ^fter  and  attend- 
ing to  the  matters  in  litigation  to  which  the  services  sued  for 
relate. 

In  view  of  the  circumstances  under  which  the  appropria- 
tion was  made,  and  the  inability  of  the  appellant  to  explain 
with  any  exactness  just  what  it  was  intended  to  cover,  and 
the  further  significant  fact  that  no  demand  was  made  for  pay- 
ment afber  the  year  1875,  until  the  commencement  of  this 
suit  in  the  year  1889,  coupled  with  the  further  fact  that  the 
senior  member  of  the  appellant's  firm  died  in  the  year  1880, 
we  are  not  prepared  to  say  that  the  trial  court  might  not  in- 
fer payment.  Indeed,  we  think  the  evidence  tended  strongly 
to  support  the  plea  of  payment. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

FiledJan.  30,  1891. 
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Cicero  School  Township  v.  Thb  Chicago  National 

Bank. 

Summons. — Against  Towtuhip  TntaUt, — A  summonB,  reading,  '*You  are 
hei^by  commanded  to  summons  trustee  Cicero  school  township/'  etc., 
sufficiently  indicates  that  the  action  is  against  the  township,  and  not 
against  the  trustee  personally,  and  the  township  is  bound  to  take  no- 
tice of  (he  pendency  of  the  action.  Vogd  ▼.  Brovm  TowMhip^  112  Ind. 
299,  distinguished. 

From  the  Tipton  Circuit  Court. 

W,  R,  Oglebay  aud  (7.  N,  Pollard^  for  appellant. 
/.  N.  Waugh  and  /.  P.  Kemp,  for  appellee. 

MgBbide,  J. — ^The  only  error  assigned  in  this  case  is  that 
the  court  erred  in  sustaining  a  demurrer  to  a  paragraph  of 
plaintiff's  complaint.  Appellant  brought  suit  to  set  aside  a 
judgment  recovered  at  a  previous  term  of  court,  on  the 
ground  that  the  court  rendering  it  had  never  acquired  juris- 
diction of  the  person  of  the  defendant,  and  that  by  reason 
thereof  the  judgment  was  void.  The  only  question  pre- 
sented is  as  to  the  sufficiency  of  the  summons,  which  is  as 

follows : 

"The  State  op  Indiana,  Tipton  County,  ss: 

"The  State  of  Indiana,  to  the  sheriff  of  Tipton  county, 
greeting :  You  are  hereby  commanded  to  summons  trustee 
Cicero  school  township,  Tipton  county,  Indiana,  to  appear 
in  the  Tipton  Circuit  Court,  before  the  judge  thereof,  on  the 
25tb  day  of  February,  1888,  the  same  being  the  eighteenth 
judicial  day  of  the  February  term  of  said  court,  which  term 
will  commence  at  the  court-house  in  Tipton  on  the  first  Mon- 
day in  February,  1888,  then  and  there  to  answer  the  com- 
plaint of  the  Chicago  National  Bank,  and  of  this  writ  make 
due  return. 

"Witness,  Henry  H.  Thomas,  clerk  of  said  court,  and  the 
seal  thereof  hereunto  affixed,  at  Tipton,  this  15th  day  of 
February,  1888.  '  Henry  H.  Thomas,  Clerk." 
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No  question  is  made  as  to  the  fact  of  the  service  of  this 
summons.  That  it  was  issued  in  time,  and  was,  in  fact^  served 
on  the  trustee  of  Cicero  school  township  more  than  ten  days 
before  the  rendition  of  the  judgment,  is  not  disputed.  There 
was  no  appearance,  in  that  case,*for  the  township,  and  the 
judgment  was  on  default.  Counsel  for  appellant  insist  that 
this  summons  was  not  against  the  township,  but  was  a  sum- 
mons to  its  trustee,  or  agent,  only,  and  that  the  township 
was  not  bound  to  take  notice  of  it,  and  cite  Vogel  v.  Brown 
Townshipy  112  Ind.  299,  as  authority.  In  tijat  case  sum- 
mons was  issued  against  "Valentine  Strange,  trustee  of  Brown 
civil  township,  Martin  county,  Indiana,''  and  the  court  says : 
"  This  can  not  be  regarded  as  a  writ  against  the  township. 
Strange,  although  the  trustee,  was  not  the  township.  At 
most  he  was  its  special  agent,  with  naked  statutory  powers." 

This  is  unquestionably  true.  The  summons  was  plainly 
against  Valentine  Strange.  The  addition  of  the  words 
"  trustee,"  etc.,  is  merely  descriptio  personoe.  Hobbs  v.  Cow- 
den,  20  Ind.  310.  And  although  summons  in  that  case  was 
served  upon  the  trustee  it  was  held  that  there  was  no  legal 
notice  to  the  corporation,  for  the  reason  that  the  summons 
did  not  purport  to  be  directed  against  it,  but  did  purport  to 
be  directed  against  the  trustee  personally.  Nor  would  the 
fact  that  the  trustee  had  personal  knowledge  of  the  action, 
and  had  reason  to  believe  that  while  the  summons  was  against 
him  personally,  it  was,  in  fact,  intended  to  be  against  the 
township,  affect  the  question.  As  trustee  of  the  township  he 
was  charged,  and  through  him  the  township  was  charged, 
only  with  notice  of  such  facts  as  were  disclosed  upon  the 
face  of  the  summons,  and  such  inferences  as  might  be  fairly 
drawn  therefrom.  We  can  not,  however,  agree  with  appel- 
lant, that  the  summons  in  this  case  is  open  to  this  objection. 

Section  317,  R.  S.  1881,  provides  that  "No  summons,  or 
the  service  thereof,  shall  be  set  aside,  or  be  adjudged  insuffi- 
cient, where  there  is  sufficient  substance  about  either  to  in- 
form the  party  on  whom  it  may  be  serve'd,  that  there  is  an 
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action  instituted  against  him  in  court,  the  name  of  the  plain- 
tiff and  the  court,  and  the  time  when  he  is  required  to 
appear." 

In  t^e  summons  in  this  case  there  was  certainly  sufficient 
to  inform  the  trustee  that  an  action  had  been  instituted 
against  him  in  court,  not  personally,  but  in  his  representative 
character.  This  could  only  mean  that  plaintiff  in  that  ac- 
tion was  asserting  a  claim  against  the  township  of  which  he 
was  trustee. 

There  was  nothing  to  indicate  that  plaintiff  was  asserting 
any  claim  against  him  personally,  any  more  than  there  would 
have  been  if  the  word  **  trustee''  had  been  omitted. 

The  summons  clearly  indicates  that  the  action  is  against 
the  officer,  and  not  against  the  individual,  and  against  the  of- 
ficer as  the  representative  of  the  school  township,  and  being 
the  proper  person  upon  whom  process  against  that  townsnip 
should  be  served,  the  township  was  thereby  bound  to  take 
notice  of  the  pendency  of  the  action.  In  our  opinion  the  de- 
murrer was  correctly  sustained. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  29, 1891. 
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151  657 
TowwsHiP  Trustee. — School  Supplies. — Note, —  When  Township  Bound. — A 
note,  or  other  obligation,  executed  by  the  township  trustee  for  school 
supplies  purchased  on  credit  does  not  bind  the  school  corporation  ;  it  is 
bound  only  where  the  school  supplies  were  actually  delivered  to  the 
school  township. 
Same. —  Value  of  Supplies, — Evidence.— Th^  notes  or  certificates  issued  by  a 
township  trustee  do  not  preclude. the  school  township  from  proving  the 
actual  or  true  value  of  the  property  purchased  by  the  trustee.  Evi- 
dence of  the  value  of  the  property  alleged  to  have  beeu  sold  to  the 
school  township  is  properly  admissible. 

Vol.  127.— 6 
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Evidence. — General  Objections. — General  objections  to  evidence  are  un- 
availing, and  only  such  objections  as  are  specifically  stated  will  be  no- 
ticed on  appeal. 

Same. —  WUness^a  /nter«i<.— An  objection  that  certain  letters  given  in  evi- 
dence were  written  after  the  notes  in  suit  had  been  assigned,  is  unavail- 
ing where  the  letters  are  competent  as  tending  to  show  the  interest  of 
some  of  the  witnesses  in  the  cause. 

From  the  Greeue  Circuit  Court. 

A.  G.  CavinSf  E.  H.  G.  Gavins  and  W.  X.  OavinSf  for  ap- 
pellant. 

/.  2).  Alexander  and  H.  W.  Letainger^  for  appellee. 

Elliott,  J. — Our  decisions  affirm  that  to  entitle  a  plain- 
tiff to  recover  for  personal  property  sold  to  a  township 
trustee  for  school  purposes,  it  must  be  shown  that  the  prop- 
erty was  delivered  to  the  school  township  or  its  officers. 
Honey  Creek  School  Tp.  v.  Barnes,  119  Ind.  213;  Bloom" 
ington  School  Tp.  v.  National,  etc,  Co.,  107  Ind.  43 ;  State, 
ex  reL,  v.  Hawes^  112  Ind.  323;  Boyd  v.  Mill  Creek  School 
Tp.,  114  Ind.  210;  Union  School  Tp.  v.  First  NaVl  Bank, 
102  Ind.  464.  A  note,  or  other  obligation,  executed  by  the 
trustee  does  not  bind  the  school  corporation,  for  it  is  only 
bound  where  the  school  supplies  are  actually  furnished. 
Union  School  Tp.  v.  First  Nat'l  Bank,  supra;  Chrimsley  v. 
State,  ex  rel,  116  Ind.  130. 

The  notes  or  certificates  issued  by  a  township  trustee  do 
not,  under  the  law  declared  in  the  cases  referred  to,  pre- 
clude the  school  township  from  proving  the  actual  or  true 
value  of  the  property  purchased  by  the  trustee.  If,  in  fact, 
the  property  is  valueless  nothing  can  be  recovered.  The 
rule  which  prevails  in  ordinary  cases  where  parties  fix  the 
value  of  property  by  the  exercise  of  their  own  judgment, 
does  not  apply  to  the  purchase  of  supplies,  on  credit,  for 
school  corporations,  for  no  more  than  the  reasonable  value 
of  the  property  can,  in  any  event,  be  recovered.  Boyd  v. 
Hill  Creek  School  Tp.,  siipra.  The  law  intends  that  where 
property    is   sold,    on  credit,    to    school  corporations,  they 
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shall  be  only  held  for  the  fair  and  reaflonable  value  of  the 
property  received.  Parties  who  deal  with  school  officers  are 
bound  to  know  the  limitations  placed  upon  them  by  law. 
It  was,  therefore,  proper  in  this  cietse  to  admit  evidence  of 
the  value  of  the  property  which  the  plaintiff  alleged  had 
been  sold  to  the  school  township. 

General  objections  to  evidence  are  unavailing,  and  only 
such  objections  as  are  specifically  stated  will  be  noticed  on 
appeal.  Ohio,  etc.,  R.  W.  Co.  v.  Wcdker,  113  Ind.  196,  and 
cases  cited;  Metzger  v.  FranlUin  Bank,  119  Ind.  369.  The 
only  specific  objection  made  to  certain  letters  that  were 
given  in  evidence  is  that  they  were  written  after  the  notes 
had  been  assigned,  and  this  objection  is  unavailing,  for  the 
reason  that  the  letters  were  competent  as  tending  to  show 
the  interest  of  some  of  the  witnesses  in  the  cause. 

There  is  a  conflict  of  evidence,  but  we  think  the  very  de- 
cided preponderance  of  the  evidence  upon  the  question 
whether  the  property  was  delivered  to  the  school  township 
is  in  favor  of  the  finding  of  the  jury.  This  was  the  pivotal 
question  in  the  case,  and  its  decision  against  the  appellant  * 
precluded  a  recovery.     Boyd  v.  Mill  Cfreek  School  I^.,  supra. 

Judgment  affirmed. 

Filed  Jan.  29, 1891. 
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plaintiff,  with  knowledge  of  the  execution  of  the  will,  which  disinherited 
her,  prosecuted  a  claim  to  final  judgment  against  the  administratrix 
with  the  will  annexed,  for  services  rendered  to  the  testator,  and  for 
property  converted  by  him,  did  not  estop  the  plaintiff  to  deny  the 
validity  of  the  will. 
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Samb. — Pleading. — Answer  Alleging  Final  SeitiemeTU. — To  a  suit  to  contest  a 
will,  an  answer  alleging  a  final  settlement  and  ap  order  of  the  court  dis- 
charging the  administratrix  with  the  will  annexed,  presents  no  defence 
where  the  estate  consists  of  both  personal  and  I'eal  property. 

Same. — Pleading. — Striking  otU  AUegalions. — In  a  suit  to  contest  a  will  al- 
legations in  the  complaint  relating  to  an  agreement  by  the  terms  of 
which  it  is  alleged  the  testator  agreed  with  his  brother  to  make  a  will 
bequeathing  all  his  property  to  the  plaintiff  may  properly  be  stricken 
out. 

Pleading. — Ihrtial  Defence. — D&nurrer. — A  pleading  which  purports  to 
answer  the  whole  complaint,  and  the  matters  therein  pleaded,  amount- 
ing to  a  partial  defence  only,  is  bad  on  demurrer. 

From  the  Montgomery  Circuit  Court. 

W.  B.  Herod  and  W.  W.  Thornton,  for  appellant. 
/.  F,  Harney y  J.  Wright  and  /.  M.  Seller,  for  appellees. 

Coffey,  J. — This  was  an  action  by  the  appellant  againf  t 
the  appellees  to  contest  the  will  of  John  Abbott,  deceased. 
The  complaint  in  the  cause  consists  of  two  paragraphs.  Each 
paragraph  alleges  that  there  was  probated  in  the  clerk's 
office  of  the  Montgomery  Circuit  Court,  on  the  14th  day  of 
December,  1886,  what  purports  to  be  the  last  will  and  testa- 
ment of  John  Abbott,  deceased;  that  the  clerk  of  said  court 
granted  to  the  appellee,  Nancy  Abbott,  who  is  the  widow  of 
John  Abbott,  letters  of  administration  upon  said  estate,  with 
said  will  annexed ;  that  she  had  fully  administered  said 
estate  and  had  filed  her  final  settlement  which  had  been  ap- 
proved; that  by  the  terms  of  said  pretended  will  the  said 
Nancy  was  entitled  to  all  the  property  of  the  deceased,  both 
real  and  personal ;  that  long  prior  to  the  date  of  said  pre- 
tended will  the  said  John  Abbott  duly  executed  another  will, 
by  the  terms  of  which  he  bequeathed  to  the  appellant  all  of 
his  property,  both  real  and  personal,  subject  to  a  life-estate 
of  the  appellee,  Nancy  Abbott;  that  said  last  named  will 
has  been  lost  or  destroyed,  so  that  a  copy  thereof  can  not  be 
filed  with  the  complaint. 

It  is  alleged  that  at  the  time  the  pretended  will  admitted 
to  probate  was  signed  by  John  Abbott,  he  was  a  person  of 
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unsound  mind,  and  that  the  same  was  procured  to  be  exe- 
cuted by  the  fraud  and  undue  influence  of  the  appellee, 
Nancy  Abbott.  It  appears  by  the  complaint  that  John  Ab- 
bott died  the  owner  of  both  real  and  personal  property. 

It  is  further  alleged  that  the  appellees,  John  Lough,  Ru- 
fus  Lough,  William  Yelton  and  Nancy  F.  White  have  pur- 
chased from  the  said  Nancy  Abbott  certain  described  por- 
tions of  the  real  estate  of  which  John  Abbott  died  the  owner, 
and  it  is  alleged  in  the  second  paragraph  of  the  complaint 
that  they  each  had  notice  of  the  will  which  the  appellant 
seeks  to  establish  and  probate  at  the  time  of  their  respective 
purchases.  The  prayer  is  that  the  pretended  will  admitted 
to  probate  be  set  aside  and  declared  void,  and  that  the  lost 
will  be  established  and  admitted  to  probate. 

To  this  complaint  Nancy  Abbott  filed  an  answer  in  two 
paragraphs.  The  first  paragraph  of  the  answers  avers,  sub- 
stantially, that  after  the  appellant  learned  of  the  execution 
of  the  will  which  she  seeks  to  contest  in  this  suit,  she  began 
her  action  in  the  Montgomery  Circuit  Court  against  John 
Abbott,  the  testator,  to  recover  the  value  of  certain  services 
rendered  by  her  to  the  testator,  and  the  value  of  certain 
personal  property  belonging  to  her  and  theretofore  converted 
to  his  own  use  by  said  John  Abbott;  that  pending  said  suit 
John  Abbott  died,  and  that  the  appellee,  Nancy  Abbott, 
was  duly  appointed  and  qualified  as  administratrix  of  his 
estate,  with  said  will  annexed  ;  that  said  will  was  duly  pro- 
hated  on  the  14th  day  of  December,  1886;  that  after  said 

* 

will  was  probated,  and  after  the  appellee  bad  qualified  as 
such  administratrix,  she  was,  on  motion  of  the  appellant, 
substituted  as  defendant  in  said  action,  with  full  knowledge 
on  the  part  of  the  appellant  of  all  the  facts  alleged  in  the 
complaint,  and  with  full  knowledge  of  all  said  facts,  she 
prosecuted  her  said  action  to  final  judgment,  recovering 
therein  the  sum  of  five  hundred  dollars  and  her  costs  of 
suit;  all  of  which  the  appellee  paid  her  out  of  the  funds  be- 
longing to  said  estate,  which  she  yet  retains. 
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The  second  paragraph  of  the  answer  sets  up,  by  way  of 
estoppel,  the  final  order  of  the  court  discharging  the  appel- 
lee, Nancy  Abbott,  administratrix. 

The  court  sustained  a  demurrer  to  the  second  paragraph 
of  the  above  answer  and  overruled  it  to  the  first. 

The  appellant,  electing  to  stand  by  her  demurrer  to  the 
first  paragraph  of  the  answer,  the  appellee  Nancy  Abbott 
had  judgment  for  costs. 

John  Lough,  Rufus  P.  Lough,  William  Yelton  and  Nancy 
L.  White  filed  a  demurrer  to  the  complaint  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action  as  to  them,  which  was  sustained  by  the  court,  and 
they  had  judgment  for  costs. 

On  motion  of  the  appellee  Nancy  Abbott,  certain  parts 
of  the  complaint  and  certain  interrogatories  propounded  to 
her  by  the  appellant  were  struck  out,  and  the  ruling  saved 
by  a  proper  bill  of  exceptions. 

The  several  rulings  above  stated  against  the  appellant  are 
presented  by  assignment  of  error,  and  the  question  arising 
on  the  action  of  the  court  in  sustaining  the  demurrer  to  the 
second  paragraph  of  the  answer  of  the  appellee  Nancy  Ab- 
bott, is  presented  by  the  assignment  of  cross-error. 

The  first  question  arising  on  the  record  relates  to  the  ac- 
tion of  the  court  in  sustaining  the  demurrer  of  Lough  and 
others  to  the  complaint. 

The  right  of  the  appellant  to  prove  and  have  probated 
the  will  executed  by  John  Abbott  in  her  favor,  and  to  have 
the  will  in  favor  of  Nancv  Abbott  set  aside  and  revoked,  if 
the  facts  alleged  in  the  complaint  are  true,  is  fully  secured 
to  her  by  the  provisions  of  section  2607,  R.  S.  1881. 

Indeed,  it  is  not  seriously  contended  in  this  court  that  the 
complaint  does  not  contain  a  cause  of  action  against  Nancy 
Abbott.  The  contention  here  is  that  the  other  appellees 
were  improperly  joined  with  her  in  this  suit.  But  the  de- 
murrer was  not  on  the  ground  of  misjoinder  of  causes  of 
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action,  but  was,  we  have  seen,  upon  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  them. 

As  the  question  whether  it  was  necessaiy  to  allege  no- 
tice on  the  part  of  the  purchasers  of  the  real  estate  of  John 
Abbott  has  not  been  argued  in  this  court,  we  have  not  con- 
sidered it,  but  such  notice  is  alleged  in  the  second  paragraph 
of  the  complaint;. 

That  paragraph,  in  our  opinion,  states  a  cause  of  action 
against  the  purchasers  of  the  real  estate  from  Nancy  Abbott, 
who  makes  her  title  through  the  probated  will  of  John  Ab- 
bott. 

If  that  will  was  invalid  Nancy  Abbott's  title  under  it 
must  fail. 

'  The  purchasers  from  her  have  an  interest  in  maintaining 
the  validity  of  that  will,  as  their  title,  if  they  had  notice  of 
the  will  in  favor  of  the  appellant,  must  fail  if  the  will  fails. 
That  will  is  the  foundation  of  the  title  held  by  them  by 
conveyance  from  Nancy  Abbott,  and  when  the  foundation 
is  destroyed  their  title  must  fall  with  it,  unless  something 
has  occurred  to  save  it.  We  think  these  purchasers  were 
proper  parties  to  the  action.  The  law  abhors  a  multiplicity 
of  suits,  and  certainly  the  appellant  should  not  be  required 
to  litigate  the  matters  set  up  in  her  complaint  twice  if  it  can 
be  avoided.  Should  she  prosecute  her  action  against  Nancy 
Abbott  alone,  the  purchasers  of  real  estate  from  her  would 
not  be  bound  by  the  result,  and  she  would,  in  order  to  make 
her  suit  available,  be  compelled  to  litigate  the  questions 
again  with  the  purchasers. 

The  case  of  Gaines  v.  Chew,  2  Howard,  619,  is  in  point. 
In  that  case  Mrs.  Gaines  sought  to  establish  a  lost  will  in 
her  favor,  and  to  her  bill  in  equity  for  that  purpose  she 
made  the  purchasers  under  another  will  parties  defendant. 
It  was  held  by  the  Supreme  Court  of  the  United  States  that 
such  purchasers  were  proper  parties. 

In  our  opinion  the  court  erred  in  sustaining  the  demurrer 
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of  John   Lough,  Rufus   P.  Lough,  William   Yeltou   and 
Naocy  F.  White  to  the  complaint  in  this  case. 

The  next  question  arising  upon  the  record,  in  the  natural 
order,  relates  to  the  action  of  the  court  in  overruling  a  de- 
murrer to  the  first  paragraph  of  the  answer  filed  by  the  ap- 
pellee Nancy  Abbott. 

The  appellee  has  cited  us  to  no  authority  in  support  of 
this  ruling.  The  answer  admits  that  John  Abbott  executed 
a  valid  will,  by  the  terms  of  which  he  bequeathed  to  the  ap- 
pellant all  his  property,  both  real  and  personal ;  that  at  the 
time  he  executed  the  will  under  which  the  appellee  Nancy 
Abbott  claims  her  estate,  he  was  a  person  of  unsound  mind, 
and  incapable  of  executing  a  will,  and  that  what  purports 
to  be  his  last  will  was  procured  by  the  fraud  and  undue  in- 
fluence of  the  appellee.  The  question  is  here  presented  as  to 
whether  the  appellant  is  estopped  from  asserting  these  facts, 
by  reason  of  having  prosecuted  a  claim  against  John  Ab- 
bott's estate,  for  labor  and  personal  property,  with  knowl- 
edge of  the  existence  of  this  invalid  will,  by  the  terms  of 
which  she  was  deprived  of  any  interest  in  the  estate. 

In  a  proceeding  like  this,  to  contest  the  will,  it  can  not 
be  successfully  maintained  that  she  is  estopped  by  the  pro- 
bate thereof,  for  she  was  not  a  party  to  any  proceeding  for 
that  purpose. 

She  is  not  estopped  by  reason  of  having  received  any- 
thing under  the  terms  of  the  will,  for  it  gives  her  nothing. 
The  money  paid  her  by  the  administratrix  was  paid  upon  a 
claim  due  her  for  services  rendered  John  Abbott,  and  for 
personal  property  belonging  to  her  and  converted  by  him. 

Did  the  mere  fact  that  she  prosecuted  her  claim  to  final 
judgment  against  Nancy  Abbott,  as  the  administratrix  with 
the  will  annexed,  to  final  judgment,  and  received  the  money 
thereon,  estop  her  from  denying  the  validity  of  the  will  un- 
der which  Mrs.  Abbott  claims  the  estate  ? 

In  the  case  of  Gaither  v.  Gaither,  23  Ga.  521,  Mrs.  Gai- 
ther  was  appointed  executrix  of  the  will  of  her  husband. 
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She  probated  the  will  and  qualified  and  entered  upon  the 
execution  of  her  trust.  She  subsequently  sought  to  set  the 
will  aside  for  want  of  testamentary  capacity  in  the  testator 
at  the  time  of  its  execution^  and  on  account  of  undue  influ- 
ence. It  was  held  that  she  was  not  estopped  from  denying 
the  validity  of  the  will  by  reason  of  having  the  same  pro- 
bated^  nor  by  reason  of  having  qualified  as  executrix. 

Ordinarily,  to  constitute  an  estoppel  by  conduct  there 
mast  be : 

1.  A  i*epresentation  or  concealment  of  material  facts. 

2.  The  representation  must  have  been  made  with  knowl- 
edge of  the  facts. 

3.  The  party  to  whom  it  was  made  must  have  been  ignor- 
ant of  the  truth  of  the  matter. 

4.  It  must  have  been  made  with  the  intention  that  the 
other  party  should  act  upon  it. 

5.  The  other  party  must  have  been  induced  thereby  to  act. 
Hosford  V.  Johmon,  74  Ind.  479. 

In  the  prosecution  of  her  claim  against  the  estate  of  John 
Abbott,  the  appellant  did  nothing  more  than  exercise  a  legal 
right.  Such  right  was  the  same  under  the  will  she  seeks  to 
establish  as  it  was  under  the  will  she  seeks  to  set  aside.  It 
was  not  dependent  on  either  will,  but  was  a  purely  legal 
right,  which  she  might  exercise  whether  John  Abbott  died 
testate  or  intestate.  There  is  no  claim  that  any  one  changed 
his  or  her  position,  or  did  anything  that  would  not  have  been 
done,  by  reason  of  the  prosecution  of  her  claim,  save  the 
fact  that  the  claim  was  paid  in  obedience  to  the  judgment 
and  order  of  the  court. 

In  our  opinion  the  appellant  is  not  estopped  from  contest- 
ing the  validity  of  the  will  under  which  Nancy  Abbott 
claims  the  estate  of  her  late  husband,  by  reason  of  having 
prosecuted  a  claim  against  said  estate,  and  the  court,  for  that 
reason,  erred  in  overruling  her  demurrer  to  the  first  para- 
graph of  the  answer  of  the  appellee  Nancy  Abbott. 
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We  do  not  think  the  court  erred  in  sustaining  a  demurrer 
to  the  second  paragraph  of  the  answer  of  Nancy  Abbott. 

It  is  unnecessary  that  we  should  inquire  into  the  effect  of 
the  final  settlement  therein  set  out^  upon  the  personal  estate 
of  John  Abbott,  for  the  answer  is  pleaded  as  a  defence  to 
the  whole  action.  It  could  not  operate  as  a  defence  to  the 
claim  made  to  the  real  estate,  for  the  administratrix  had  no 
control,  as  such  administratrix,  over  the  land.  No  distribu- 
tion of  land  could  be  made  by  her,  and  for  these  reasons  the 
order  effecting  a  distribution  of  the  personal  estate  could,  by 
no  possibility,  affect  the  title  to  the  land.  A  pleading  which 
purports  to  answer  the  whole  complaint,  and  the  matters 
therein  pleaded,  amounting  to  a  partial  defence  only,  is  bad 
on  demurrer.  MoffiU  v.  Rochcj  76  Ind.  75 ;  Farman  v. 
Chamberlain,  74  Ind.  82 ;  Robbins  v.  Magee,  76  Ind.  381 ; 
Harmony  School  Tp.  v.  Moore,  80  Ind.  276. 

The  allegations  in  the  complaint  struck  out  by  the  court 
relate  to  an  agreement,  by  the  terms  of  which  it  is  alleged 
John  Abbott  agreed  with  his  brother  to  make  a  will,  by  the 
terms  of  which  he  would  bequeath  all  his  property  to  the 
appellant. 

We  do  not  think  the  court  erred  in  striking  out  these  al- 
legations. We  are  notunmiudful  of  thedoctrine  announced 
in  the  case  of  Lamb  v.  Lamb,  105  Ind.  456,  to  the  effect  that 
it  is  permissible  to  prove,  as  affecting  mental  capacity,  that 
the  testator  was  under  a  moral  obligation  to  make  a  will  of 
a  particular  kind,  but  the  matters  here  sought  to  be  estab- 
lished opened  the  door  to  innumerable  collateral  questions 
which  could  throw  no  light  upon  the  main  issues  in  the  cause. 
The  interrogatories  struck  out  related  to  the  same  matter. 

Judgment  reversed,  with  directions  to  overrule  the  de- 
murrer of  John  Lough,  Rufus  P.  Lough,  William  Yelton 
and  Nancy  F.  White  to  the  complaint,  and  to  sustain  the 
demurrer  of  the  appellant  to  the  first  paragraph  of  the  an- 
swer of  Nancy  Abbott. 

Filed  Jan.  29,  1891. 
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No.  14,678. 

Harby  £t  al.  v.  Harry. 

Landlobd  and  Tenant. — Lease  to  Co- TenaiU,^ Holding  Over, — LiafnlUy 
for  BenL — Where  the  duration  of  the  tenancy  is  definitely  fixed  by  the 
terms  of  the  agreement  under  which  the  tenant  goes  into  possession  of 
the  premises  which  he  is  to  occupy,  and  he  continues  to  occupy  after 
the  close  of  the  term  without  a  new  contract,  the  rights  of  the  parties 
are  controlled  by  the  terms  and  conditions  of  the  contract  under  which 
the  entry  was  made.  The  same  rule  applies  where  the  landlord  and 
tenant  hold  title  as  tenants  in  common  as  in  other  cases. 

Sams. — Tenants  in  Gommon  — Improvementa  Made  arut  Services  Rendered  in  Ab- 
stnet  cf  Oontrcut, — One  tenant  in  common  can  not  charge  his  co-tenant 
for  improvements  voluntarily  made  upon  the  joint  estate,  nor  for  vol- 
untary services  in  managing  it. 

Bamx.^ Improvements  and  Labor. — ^The  tenant  can  not  charge  his  landlord 
for  improvements  made  upon  the  leased  property,  or  for  labor  performed 
on  the  premises,  in  the  absence  of  an  express  contract. 

Sams. — Qmnter- Claim, — Pleading. — In  an  action  for  rent  an  answer  in  the 
nature  of  a  counter-claim,  alleging  that  the  plaintifi*  is  indebted  to  the 
defendants  for  labor  performed  in  paying  taxes,  without  alleging  that 
the  defendant  furnished  the  money  with  which  they  were  paid,  is  bad. 

From  the  Henry  Circuit  Court. 

J.  M.  Brown  and  W.  A.  Brown,  for  appellants. 

Berkshire,  J. — The  appellee  was  the  plaintiff  below. 
He  alleged  in  his  complaint  that  he  and  the  appellants  were 
tenants  in  common  of  certain  real  estate,  the  undivided  in- 
terest of  the  appellee  being  equal  to  the  one-eighth  of  said 
real  estate;  that  on  the  17th  day  of  August,  1885,  he  leased 
to  the  appellants,  for  the  term  of  one  year,  his  interest  in 
said  real  estate  for  such  rent  as  the  same  was  reasonably 
worth ;  that  at  the  close  of  said  year  the  appellants  con- 
tinued in  possession  of  said  real  estate  and  held  and  occu- 
pied the  same  during  the  second  year ;  that  the  reasonable 
rental  value  of  said  premises  for  the  first  year  was  fifty  dol- 
lars, and  for  the  second  year  fifty  dollars;  that  the  rent  for 
the  second  jrear  is  due  and  unpaid. 

The  appellants  demurred  to  the  complaint,  ai)d  their  de- 
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murrfer  being  overruled  they  reserved  an  exception.  They 
then  filed  an  answer  in  two  paragraphs,  the  first  of  which 
was  a  general  denial.  The  second  paragraph  is  in  the  na- 
ture of  a  counter-claim.  It  alleges  that  the  appellee  is  in- 
debted to  the  appellants  in  the  sum  of  fifty  dollars  for  work 
and  labor  done  and  performed  on  the  premises,  consisting  of 
fencing,  ditching,  grading,  clearing,  building  bridges,  paying 
taxes  and  manuring  said  real  estate,  whereby  the  value  of 
said  real  estate  has  been  greatly  increased. 

To  this  paragraph  of  answer  the  appellee  submitted  a  de- 
murrer, which  was  by  the  court  sustained,  and  the  appel- 
lants saved  an  exception. 

The  cause  was  thereafter  submitted  to  the  court  for  trials 
the  result  of  which  was  a  finding  and  judgment  for  the  ap- 
pellee'in  the  sum  of  thirty-five  dollars. 

The  assignment  of  error  brings  in  question  the  correct- 
ness of  the  court's  rulings  in  overruling  the  demurrer  to  the 
complaint,  and  in  sustaining  the  demurrer  to  the  answer. 

The  first  year's  occupancy  of  the  premises  was  under  a 
contract  which  was  valid  and  binding  upon  all  the  parties ; 
counsel  for  the  appellant  make  no  contention  to  the  contrary* 
This  being  true,  the  contract  created  the  relation  of  land- 
lord and  tenant.  See  Hamby  v.  Wall,  48  Ark.  135  (3  Am. 
St.  Rep.  218). 

It  is  well  settled  that  where  the  duration  of  the  tenancy 
is  definitely  fixed  by  the  terms  of  the  agreement  under  which 
the  tenant  goes  into  possession  of  the  premises  which  he  is 
to  occupy,  and  he  continues  to  occupy  after  the  close  of  the 
term  without  a  new  contract,  the  rights  of  the  parties  are 
controlled  bv  the  terms  and  conditions  of  the  contract  und<*r 
which  the  entry  was  made. 

The  tenant  is  still  a  tenant  bv  contract.  Tinder  v.  DaviSy 
88  Ind.  99 ;  Coomler  v.  Hefner,  86  Ind.  108  ;  BoUenbacker  \\ 
Fritts,  98  Ind.  50;  Ne\o  Yorky  etc.,  R.  IF.  Co.  v.  Randall, 
102  Ind.  453. 

We  have  been  unable  to  find  any  exception  to  this  rule  in 
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cases  where  the  landlord  and  tenant  held  title  to  the  real  es- 
tate as  tenants  in  common,  and  counsel  for  the  appellants 
have  referred  us  to  none.  Upon  principle  we  think  the  rule 
should  be  the  same  as  in  other  cases. 

The  appellee  in  this  case  bad  a  right  to  rely  upon  the  con- 
tract made  for  the  first  year's  occupancy,  as  having  been  re- 
newed or  extended  to  tbe  second  year,  as  the  appellants  con- 
tinued to  occupy  the  premises,  and  manifested  no  inclination 
to  have  a  different  arrangement. 

We  are  referred  to  the  case  of  Crane  v.  Waggoner,  27  Ind. 
52,  as  indicating  the  rule  which  prevails  as  between  tenants 
in  common.  But  the  rule  there  laid  down  only  applies  in 
the  absence  of  a  contract,  and  where  there  has  been  no  de- 
nial by  the  tenant  in  possession  of  the  right  of  his  co-ten- 
ant to  jointly  occupy  the  premises  with  him. 

The  rule  as  declared  in  that  case  is  a  well  settled  rule  in 
this  State,  and  can  not  be  disregarded.  Humphries  v.  Davis, 
100  Ind.  369;  Carver  v.  Fennimore,  116  Ind.  236.  But  we 
do  not  regard  this  rule  as  so  manifestly  equitable  that  it  is 
entitled  to  such  liberal  construction  as  to  create  an  exception 
to  the  rule  which  prevails  between  landlord  and  tenant  re- 
ferred to  above  in  the  class  of  cases  to  which  the  one  under 
consideration  belongs. 

The  last  named  rule  is  a  just  and  equitable  one,  while  the 
other  is  tempered  with  no  equitable  principle,  but  is  purely 
a  technical  rule. 

We  do  not  think  the  court  erred  in  overruling  the  de- 
murrer to  the  complaint.  And  notwithstanding  the  liberal- 
ity in  practice  and  pleading  that  prevails  before  justices  of 
the  peace,  the  second  paragraph  of  the  answer  filed  by  the 
appellants  is  bad. 

It  is  equivocal  in  its  averments,  and  hence  it  is  difficult  to 
determine  whether  the  claim  therein  put  forward  is  for  work 
and  labor  performed,  or  for  improvements  made  upon  the 
joint  estate.  But  whatever  maybe  the  theory  of  the  answer, 
it  is  bad. 
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It  is  well  settled  law  iu  tliis  State  that  one  tenant  in  com- 
mon can  not  charge  his  co-tenant  for  improvements  volun- 
tarily made  upon  the  joint  estate.  Elrod  v.  Keller^  89  Ind. 
382;  Carver  v.  Fenniraorey  116  Ind.  236  (242);  Lane  v. 
Taylor,  40  Ind.  495.  See,  also,  Anndy  v.  De  Saussure,  26 
S.  C.  497  (4  Am.  St.  Rep.  725). 

We  are  not  aware  of  any  case  where  this  court  has  passed 
directly  upon  the  question  as  to  the  right  of  one  co-tenant 
to  recover  from  another  for  services  rendered  in  looking  to 
the  welfare  and  in  the  management  of  the  joint  est-ate  in  the 
absence  of  an  express  agreement,  but  the  principle  involved 
is  covered  by  the  cases  supra.  And  there  is  abundant  au- 
thority elsewhere  to  the  effect  that  no  such  liability  exists. 
Redfield  v.  Gleaaon,  61  Vt.  220  (16  Am.  St.  Rep.  889) ; 
Hamilton  v.  Conine,  28  Md.  635  (92  Am.  Dec.  724). 

Besides,  as  the  relation  of  landlord  and  tenant  existed 
between  the  parties,  the  right  of  the  appellants  to  compen- 
sation, either  for  improvements  or  for  work  and  labor  per- 
formed, must  be  controlled  by  the  rule  which  governs  as  be- 
tween landlord  and  tenant.  That  the  tenant  can  not  charge 
his  landlord  for  improvements  made  upon  the  leased  prop- 
erty, except  by  express  contract,  is  too  well  settled  to  de- 
mand a  citation  of  authority,  but  see  our  cases :  Pureell  v. 
English,  86  Ind.  34 ;  Lucas  v.  Coulter^  104  Ind.  81 ;  jffop- 
kins  V.  Railiffy  115  Ind.  213.  And  it  is  equally  well  settled 
that  the  tenant  can  not  charge  his  landlord  for  work  and 
labor  performed  in  and  about  the  leasehold  estate,  or  in  its 
management,  where  there  is  no  agreement  that  he  shall  be 
compensated  therefor. 

But  it  is  insisted  that  the  appellee  is  chargeable  with  his 
proportion  of  the  taxes,  to  which  the  joint  estate  was  sub- 
ject, paid  by  the  appellants. 

Conceding  the  correctness  of  this  insistence,  it  lends 
no  support  to  the  answer.  There  is  no  direct  averment  that 
the  appellants  made  any  payments  on  account  of  taxes  for 
which  the  real  estate  was  liable ;  if  it  can  be  said  that  there 
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is  auy  indication  in  the  answer  that  such  payment  was  made 
it  is  by  mere  indirection.  The  charge  is  for  work  and  labor 
in  paying  taxes,  and  not  for  taxes  paid.  What  amount  was 
paidy  or  who  famished  the  money  with  which  to  make  the 
payment,  does  not  appear.  For  all  that  appears  in  the  an- 
swer, so  far  as  any  payment  may  have  been  made,  the  ap- 
pellee may  have  furnished  the  money. 

The  court  committed  no  error  in  sustaining  the  demurrer 
to  the  answer. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

FUed  Jan.  29»  1891. 


No.  14,742. 

Pairplay  School  Township  v.  O'Neal. 

80BOOLB. — Oontraet. — Employmenl  of  Teaeher.— A  verbal  contract  entered  into 
March  Slat,  1888,  hy  a  teacher  with  the  school  trustee,  wherein  the 
teacher  undertook  to  teach  the  school  for  the  term  to  be  held  in  the 
school  year  1888,  for  which  the  trustee  promised  to  paj  her  ''good 
wages,"  is  not  such  a  contract  as  will  bind  the  school  township  and 
make  it  liable  for  a  breach. 

From  the  Greene  Circuit  Court. 

A.  O.  GavinSy  E.  H.  C.  Oavina  and  W.  L.  CamnSy  for  ap- 
pellant. 

W.  W,  MoffeU  and  C  E.  Davis,  for  appellee. 

Elliott,  J. — The  complaint  of  the  appellee  alleges  that 
she  was  duly  licensed  to  teach  school,  and  that  her  license 
was  in  force  on  the  31st  day  of  March,  1888;  that  she  en- 
tered into  a  verbal  contract  with  the  school  trustee  on  that 
day,  wherein  she  undertook  to  teach  school  for  the  term  to 
be  held  in  the  school  year  1888 ;  that  the  school  trustee 
promised  in  said  oral  contract  to  pay  her  *'  good  wages ; '' 
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that  she  has  been  ready  and  willing  to  teach,  but  the  trustee 
refused  to  permit  her  to  do  so. 

The  question  presented  is  whether  there  was  such  a  con- 
tract as  bound  the  school  township  and  made  it  liable  for 
damages  for  a  breach.  Our  opinion  is  that  there  was  no 
such  contract.  The  trustee  is  an  officer  clothed  with  stat- 
utory power,  and  all  who  deal  with  him  are  bound  to  take 
notice  of  the  nature  and  extent  of  his  authority.  Union 
'School  Tp.  V.  First  NaVl  Banhy  102  Ind.  464;  Litten  v. 
Wright  School  Tp.,  antCy  p.  81.  The  authority  of  the 
trustee  respecting  schools  is  vested  in  him  for  a  public  pur- 
pose, in  which  all  the  citizens  of  the  township  have  an  in- 
terest, and  upon  many  phases  of  which  they  have  a  right  to 
be  heard  by  petition  or  remonstrance.  This  is  especially  so 
with  regard  to  the  employment  of  teachers.  It  is  necessary, 
for  the  information  of  the  citizens,  that  contracts  made  with 
teachers  should  be  certain  and  definite  in  their  terms,  other- 
wise the  citizens  can  not  guard  their  interests  nor  observe 
the  conduct  of  their  officer.  It  is  necessary  that  the  con- 
tract should  be  definite  and  certain  in  order  that  when  the 
time  comes  for  the  teacher  to  enter  upon  duty  there  may  be 
no  misunderstanding  as  to  what  his  rights  are.  Any  other 
rule  would  put  in  peril  the  school  interests.  Suppose,  for 
illustration,  that  a  contract  providing  for  "  good  wages," 
"  reasonable  wages,"  **  fair  wages,"  or  the  like,  is  made,  and 
when  the  time  comes  for  opening  the  schools  there  arises  a 
dispute  as  to  what  the  compensation  shall  be,  how  shall  it 
be  determined,  and  in  what  mode  can  the  teacher  be  com- 
pelled to  go  on  with  the  duty  he  has  agreed  to  perform  ? 
Until  there  is  a  definite  contract  it  can  hardly  be  said  that 
a  teacher  has  been  employed,  and  the  public  interest  demands 
that  there  should  be  a  definite  agreement  before  the  time  ar- 
rives for  the  schools  to  open,  otherwise  the  school  corpora- 
tion may  be  at  the  mercy  of  the  teacher  or  else  there  be  no 
school.  We  think  that  a  teacher  can  not  recover  from  the 
school  corporation  for  the  breach  of  an  executory  agreement 
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unless  it  is  so  fall  and  definite  as  to  be  capable  of  specific 
enforcement.  This  principle  is  substantially  laid  down  in 
the  case  of  Atkins  v.  Van  Buren  School  I^.y  77  Ind.  447. 
There  is  much  reason  for  scrutinizing  with  clEire  contracts 
made  so  far  in  advance  of  the  opening  of  the  school  year  as 
was  that  here  sued  on,  and  sound  policy  requires  that  the 
terms  should  be  so  definitely  fixed  and  made  known  that  all 
interested  may  have  full  and  reliable  information.  It  is, 
we  may  say  in  passing,  not  altogether  clear  that  the  statute 
does  not  require  that  all  contracts  shall  be  in  writing  and  be 
recorded,  but  we  do  not  deem  it  necessary  to  decide  that 
question. 
Judgment  reversed. 

Filed  Feb.  3, 1891. 


No.  15,344. 

Jbwbtt,  Tbustee,  v.  Perrette  et  al. 

PABTrriON.— iletion  by  Auignee  in  Iruolvency. — Recording  of  Deed  of  Anign' 
fMnL-^Suffieieney  cf  AiUgaiion  <u  to.— In  an  action  for  partition  by  the 
assignee  of  an  insolvent  debtor,  an  allegation  in  the  complaint  that  the 
deed  of  assignment  was  duly  filed  and  recorded  in  the  recorder's  office 
of  the  county  in  which  the  assignor  resided  and  in  which  the  real  es- 
tate is  situated,  shows  a  compliance  with  the  requirement  of  section 
2663,  R.  S.  1881,  that  the  deed  shall  be  filed  with  the  recorder  of  the 
county  in  which  the  assignor  resides  within  ten  days  after  its  execution, 
and  be  recorded  as  other  deeds. 

BkUfu— Deed  of  Assignment,— Ebckibit.— The  deed  of  assignment  is  not  the 
foandation  of  snch  action,  and  the  assignee  is  not  required  to  file  a 
copy  of  the  instrument  with  the  complaint  as  an  exhibit. 

Same. — Action  for. — Leave  of  Court, — An  assignee  in  insolvency  can  not 
maintain  an  action  for  partition  as  a  matter  of  course.  Unless  he  makes 
it  appear  that  it  will  be  to  the  interest  of  his  trust  to  bring  the  action, 
and  that  he  is  acting  under  the  direction  of  the  court,  his  action  will 
fail. 

From  the  Floyd  Circuit  Court. 
Vol.  127.— 7 


98  SUPREME  COURT  OF  INDIANA, 

Jewett,  Trustee,  v.  Perrette  et  oL 

C.  L.  Jewett,  for  appellant. 

/.  H.  Stotaenburg^  E.  B,  StoUenburg  and  W,  C  TJiZy  for 
appellees. 

Berkshire,  J. — Henry  C.  Perrette,  an  insolvent,  executed 
a  deed  of  assignment  under  the  voluntary  assignment  statute 
to  one  Charles  W.  Keeley,  who  refused  to  execute  the  trust, 
and  upon  proper  petition  the  appellant  was  appointed  assignee 
and  took  upon  himself  the  duties  of  the  trust. 

Before  executing  the  deed  of  assignment  the  assignor  was 
the  owner  of  an  undivided  interest  in  certain  real  estate  sit- 
uated in  Floyd  county,  the  title  to  which  was  covered  by  the 
deed  of  the  assignor. 

This  action  was  brought  by  the  appellant  to  obtain  parti- 
tion of  the  real  estate. 

A  demurrer  was  addressed  to  the  complaint  and  sustained, 
and  the  appellant  having  elected  to  stand  by  his  complaint 
without  amendment,  the  court  rendered  judgment  against 
him  for  want  of  a  complaint. 

The  only  error  assigned  is  predicated  upon  the  court's 
ruling  in  sustaining  the  said  demurrer. 

The  complaint  is  in  the  ordinary  form  for  partition  of  real 
estate,  but  the  appellees  contend  that  there  was  no  error  in 
the  ruling  of  the  court,  because :  1.  It  is  not  alleged  that 
the  deed  of  assignment  was  filed  for  record  in  the  recorder's 
office  within  ten  days  after  its  execution.  2.  A  copy  of  the 
deed  of  assignment  was  not  filed  with  the  complaint  as  an 
exhibit ;  and,  3.  An  assignee  of  an  insolvent  debtor  has  no 
authority  under  the  law  to  institute,  and  can  not  maintain, 
an  action  for  partition. 

The  complaint  alleges  that  the  deed  of  assignment  was  dply 
filed  and  recorded  in  the  recorder's  office  of  Floyd  county, 
Indiana,  the  county  in  which  the  assignor  resided,  and  in 
which  the  real  estate  is  situated. 

We  think  this  allegation  broad  enough  to  meet  the  re- 
quirements of  the  statute,  which  provides  that  the  deed  shall 
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be  filed  with  the  recorder  of  the  county  in  which  the  as- 
signor resides  within  ten  days  after  its  execution,  and  re- 
corded the  same  as  other  deeds  are  recorded.  Section  2663, 
R.  S.  1881. 

Unless  filed  within  the  time  and  in  the  manner  required 
by  law,  the  instrument  would  not  be  duly  filed.  As  this  is 
au  action  for  partition  the  deed  of  assignment  is  not  its 
foundation,  and  therefore  the  appellant  was  not  required  to 
file  a  copy  of  the  instrument  with  the  complaint  as  an  ex- 
hibit.    Cofyper  v.  Perdue,  114  Ind.  207. 

We  are  not  of  the  opinion  that  the  assignee  of  an  insol- 
vent debtor  can^  under  no  circumstances,  maintain  an  action 
for  partition,  but  it  is  our  opinion  that  he  can  not  do  so  as  a 
matter  of  course. 

It  is  made  the  duty  of  the  assignee  to  sell  the  property  as , 
it  comes  to  him,  as  soon  as  possible  after  filing  the  appraise- 
ment which  1;he  statute  requires,  after  giving  thirty  days' 
notice  of  the  sale  in  the  manner  provided  for.    Section  2671, 
R.  S.  1881. 

The  statute  does  not  seem  to  contemplate  partition  pro- 
ceedings, but  it  is  provided  that  the  court  shall  have  super- 
visory power  over  the  estate  of  the  assignor,  and  may  make 
such  orders  in  the  premises  as  will  be  to  the  interest  of  those 
who  are  interested  in  the  estate.     Section  2671,  supra. 

No  doubt  if  the  assignee,  by  virtue  of  his  trust,  is  a  ten- 
ant in  common  of  real  estate,  he  may,  upon  a  proper  show- 
ing, obtain  an  order  from  the  court  to  bring  and  maintain 
an  action  for  partition,  and  this  it  is  his  duty  to  do  when- 
ever it  will  be  found  to  be  to  the  interest  of  the  estate  so  to 
do.     Sections  2671  and  2674,  R.  S.  1881. 

But  unless  it  is  made  to  appear  by  the  assignee  that  it  will 
be  to  the  interest  of  his  trust  to  bring  au  action  to  sever  the 
joint  estate,  and  only  then,  by  direction  of  the  court,  is  he 
within  the  authority  which  the  statute  confers. 

As  it  does  not  appear  by  the  allegations  of  the  complaint 
here  involved  that  the  assignee  was  acting  under  the  direc- 
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tioiis  of  the  court  in  bringing  the  action^  and  does  not  even 
appear  that  it  will  be  to  the  interest  of  the  trust  to  sever 
the  common  estate,  we  think  the  complaint  is  bad,  and  that 
the  court  committed  no  error  in  sustaining  the  demurrer 
thereto. 

Judgment  affirmed,  with  costs. 

Filed.  Feb.  3, 1891. 


ienoo  No.  14,726. 
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Practice. — Motion  to  Strike  oxa  Pleading. — HarmUm  JE'tror.— Overruling  a 
r     motion  to  strike  out  parts  of  a  pleading  is  not  available  error. 

Same. — Contract, — Parol, — Presumption. — A  contract  not  alleged  to  be  in 
writing  is  concluflively  presumed  to  rest  in  parol ;  and  available  error 
can  not  be  predicated  on  the  overruling  of  a  motion  to  make  a  com- 
plaint on  contract  more  specific  by  alleging  whether  the  contract  was  in 
writing  or  by  parol. 

Life  Inscramce. — Insurable  Interest. — A  creditor  has  an  insurable  interest 
in  the  life  of  his  debtor. 

Same. — Judgment  Debtor. — AesignmerU  of  Policy. — Duress. — EstoppeL — Where 
a  debtor  assigns  a  policy  of  insurance  on  his  life  to  his  creditor  to  secure 
a  debt,  and  acquiesces  in  the  assignment  for  many  years,  taking  no  ste^^s 
to  avoid  it,  and  knowing  that  it  was  necessary  to  pay  the  premiums  to 
keep  it  alive,  he  can  not,  in  a  suit  on  the  policy,  avoid  the  assignment 
on  the  ground  of  duress. 

Statute  of  Limitations. — Life  Insurance. — Payment  of  P'emiums, — Repay- 
ment out  of  P'oceeds.— Where  the  insured  assigns  a  policy  of  life  insur- 
ance to  a  creditor  to  secure  his  debt,  on  which  the  assignee  is  to  pay  the 
premiums,  which  are  to  be  repaid  out  of  the  proceeds  of  the  policy,  the 
fact  that  he  paid  such  premiums  more  than  six  years  before  the  policy 
matured,  or  before  the  commencement  of  the  suit  thereon,  does  not  bar 
his  right  to  apply  the  money  when  collected  to  a  repayment  of  such 
premiums,  the  six  years'  statute  of  limitations  having  no  application 
to  such  a  case.  * 

From  the  Orange  Circuit  Court. 

G.  W.  Friedley,  J.  Oiles  and  W.  H.  Edwards,  for  appellant. 
M.  F.  Dunn  and  G.  G.  Dunn,  for  appellees. 
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Coffey,  J. — This  was  an  action  instituted  by  the  appel- 
lees in  the  Lawrence  Circuit  Court  against  the  appellant  and 
the  Northwestern  Mutual  Life  Insurance  Company^  on  a 
policy  of  insurance  issued  on  the  life  of  the  appellant.  The 
insurance  company^  upon  a  proper  pleading  for  that  purpose^ 
was  permitted  to  pay  into  court  the  amount  due  on  the  pol- 
icy of  insurance,  and  was  discharged. 

The  venue  of  the  cause  was  changed  to  the  Orange  Circuit 
Court,  where  the  appellees  filed  an  amended  complaint,  which 
alleges,  substantially,  that  the  insurance  company  issued  to 
the  appellant  the  policy  of  insurance  in  suit  for  one  thousand 
dollars  on  the  17th  day  of  December,  1867,  payable  in  nine- 
teen years  from  date,  in  consideration  of  the  payment  of 
twenty-five  dollars  and  thirty-three  cents,  and  the  quarterly 
payment  of  eleven  dollars  and  thirty-six  cents  for  a  period 
of  nineteen  yeavs;  that,  on  the  31st  day  of  January,  1870, 
the  appellant  assigned  said  policy  to  the  appellees  to  secure 
the  payment  of  two  judgments  against  him  in  favor  of  the 
appellees,  at  which  time  it  was  agreed  that  the  appellees 
should  pay  the  premiums  thereafter  to  accrue  on  said  policy, 
and  should  be  paid  out  of  the  proceeds  of  said  policy,  when 
collected,  the  amount  of  said  judgments,  and  should  be  re- 
paid the  amount  of  the  premium  so  |)aid  by  them,  with  the 
interest  thereon  ;  that  they  paid  premiums  to  the  amount 
of  $800,  which,  together  with  said  judgments,  amounts  to 
the  sum  of  $1,070.59,  which  sum  exceeds  the  amount  due  on 
the  policy;  that  by  reason  of  these  facts  the  appellant  has 
no  interest  in  the  money  paid  into  court  by  the  insurance 
company. 

The  court  overruled  a  motion,  made  by  the  appellant,  to 
strike  out  so  much  of  the  complaint  as  alleged  the  payment 
of  premiums  by  the  appellees.  It  also  overruled  a  motion 
to  compel  the  appellees  to  make  the  complaint  more  specific, 
by  alleging  whetjier  or  not  the  agreement  to  pay  premiums 
was  in  writing. 
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The  court  also  overruled  a  demurrer  to  the  complaint^  and 
appellant  excepted. 

These  several  rulings  are  assigned  as  error. 

Overruling  a  motion  to  strike  out  parts  of  a  pleading  is 
not  available  error.  Keesling  v.  Watson,  91  Ind.  678 ;  He- 
Fall  V.  Howe,  etc.,  Co.^  90  Ind.  148  ;  Loaey  v.  Bond,  94  Ind. 
67 ;  3Iorri8  v.  Stem,  80  Ind.  227. 

The  complaint  is  sufficiently  definite  in  the  matter  of  which 
complaint  is  made.  A  contract  not  alleged  to  be  in  writing 
is  conclusively  presumed  to  rest  in  parol. 

The  only  objection  urged  to  the  complaint  is  that  it  does 
appear  therefrom  that  the  appellees  had  an  insurable  interest 
in  the  life  of  the  appellant. 

It  appears  from  the  complaint  that  the  appellant  was  in- 
debted to  the  appellees  in  the  sum  of  one  hundred  and  eighty- 
nine  dollars,  the  amount  of  two  several  judgments  in  their 
favor  against  him.  The  policy  was  assigned  to  them  as  col- 
lateral security  for  the  payment  of  these  judgments.  The 
authorities  all  agree  that  the  creditor  has  an  insurable  inter- 
est in  the  life  of  his  debtor.  Amick  v.  Butler,  111  Ind.  578. 
In  that  case  it  was  said  by  this  court:  "That  a  creditor  has 
an  insurable  interest  in  the  life  of  his  debtor  has  never  been 
controverted.'^ 

The  court  did  not  err  in  overruling  the  demurrer  of  the 
appellant  to  the  complaint. 

The  appellant  filed  an  answer  in  six  paragraphs. 

Tlie  third  paragraph  avers,  substantially,  that  the  assign- 
ment of  the  policy  in  suit  was  procured  as  follows:  That 
the  appellees,  to  induce  the  appellant  to  assign  the  same, 
charged  him  with  being  guilty  of  some  crime,  or  with  being 
about  to  leave  the  State  of  Indiana  with  the  intent  to  de- 
fraud creditors,  or  some  offence  against  the  laws  of  the  State 
of  Indiana,  the  nature  of  which  offence  he  is  not  now  able 
to  give,  as  the  record  of  such  proceeding  has  been  totally 
destroyed :  that  thev  had  him  restrained  bv  force  of  his  lib- 
orty,  and  threatened  to  have  him  arrested,  and  did  have  him 
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under  arrest^  and  threatened  to  have  him  imprisoned  on  some 
charge ;  that  at  the  time  he  was  under  such  arrest  and  re- 
st)*ained  of  his  liberty,  he  was  sick  and  unable  to  see  or  em- 
ploy counsel  or  to  look  after  his  case,  and  the  appellees 
threatened  to  have  him  thrown  into  prison  if  he  did  not  ex- 
ecute said  assignment ;  that  to  free  himself,  and  to  avoid  ar- 
rest and  imprisonment,  and  without  any  consideration  there- 
for, and  against  his  will,  he  signed  said  assignment ;  that  he 
was  wholly  innocent  of  said  charge,  and  the  same  was  made 
without  any  foundation  in  fact. 

The  sixth  paragraph  of  the  answer  set  up  the  six  years' 
statute  of  limitations  as  to  the  premiums  paid  by  the  appel- 
lees on  the  policy  of  insurance. 

The  court  sustained  a  demurrer  to  each  of  these  answers, 
and  the  appellant  excepted. 

It  is  well  settled  that  an  executory  contract,  executed  by 
one  under  duress,  or  under  illiegal  arrest,  to  obtain  his  re* 
lease  from  such  arrest  may  be  avoided  by  the  person  so  ex- 
ecuting the  same.  So  if  a  person  executed  an  instrument 
from  a  well-grounded  fear  of  illegal  imprisonment,  he  may 
avoid  it  on  the  ground  of  duress.  Rush  v.  Brovm,  49  Ind. 
573;  Town  of  Princeton  v.  Vierling,  40  Ind.  340;  Bennett  v. 
Ford  J  47  Ind.  264;  Tovm  of  Ligonier  v.  Aekermany  46  Ind. 
552. 

But  if  a  person  under  legal  arrest  makes  a  promise  to  pay 
a  debt,  he  can  not  avoid  it  on  the  ground  of  duress.  8hep- 
hard  v.  WcUrouSy  3  Caines,  166  ;  Bowker  v.  Lotcell,  49  Maine, 
429. 

In  this  case  the  answer  attempting  to  set  up  duress  is  very 
uncertain  and  indefinite.  It  avers  that  the  appellees  charged 
the  appellant  with  being  guilty  of  some  crime,  or  with  be- 
ing about  to  leave  the  State  of  Indiana  with  intent  to  de- 
fraud creditors,  or  some  offence  against  the  laws  of  the  State 
of  Indiana,  the  nature  of  which  offence  he  is  unable  to  give. 
The  appellant  seems  to  entertain  as  much  doubt  upon  the 
question  as  to  whether  he  was  under  arrest,  or  whether  an 
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arrest  was  only  threatened,  as  upon  the  nature  of  the  charge 
against  him.  The  answer,  in  our  opinion,  is  too  uncertain 
and  indefinite  to  present  any  question  for  the  consideration 
of  the  court. 

A  pleading,  to  be  good,  should  be  certain  to  a  common  in- 
tent, at  least. 

The  answer  admits  that  the  appellant  owed  the  judgments 
set  up  in  the  complaint,  and  that  the  appellees  had  paid  to 
the  insurance  company  a  large  sum  of  money  to  keep  the 
policy  alive,  and  it  does  not  aver  that  auy  steps  were  taken 
by  the  appellant  to  avoid  the  assignment  at  any  time  before 
the  commencement  of  this  suit.  Duress  does  not  render  a 
contract  absolutely  void,  but  will  enable  a  party  so  under 
duress  to  avoid  it  at  his  option.  The  appellant  having  ac- 
quiesced in  the  assignment  of  the  policy  in  suit  for  many 
years,  taking  no  steps  to  avoid  it,  knowing  that  it  was  neces- 
sary to  pay  the  premiums  in  order  to  keep  it  alive,  should 
not  be  heard  to  say  now  that  the  assignment  was  not  valid. 
In  our  opinion  the  court  did  not  err  in  sustaining  a  demurrer 
to  this  answer. 

The  six  years'  statute  of  limitations  has  no  application  to 
the  case.  In  the  event  the  appellant  lived,  the  policy  was 
not  payable  until  the  expiration  of  nineteen  years  from  its 
date.  The  premiums  paid  by  the  appellees  were  to  be  re- 
paid to  them  out  of  the  proceeds  of  the  policy  when  col- 
lected. 

The  fact  that  they  paid  such  premiums  more  than  six  years 
before  the  policy  matured,  or  before  the  commencement  of 
this  suit,  would  not  bar  them  of  their  right  to  apply  the 
money,  when  collected,  to  a  repayment  of  such  premiums. 

The  court  trying  the  cause  made  a  special  finding  of  the 
facts  proven,  and  stated  its  conclusions  of  law  thereon.  The 
facts  found  are  substantially  the  same  as  those  alleged  in  the 
complaint. 

It  appears  from  the  finding  of  facts  that  the  amount  paid 
into  court  by  the  insurance  company  was   $731.34.     The 
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amount  due  the  appellees  on  account  of  their  judgments  and 
OD  account  of  premiums  paid  by  them,  with  the  interest 
thereon,  was  at  the  time  of  the  trial  of  this  cause  $1,071.22. 

The  court  stated  as  a  conclusion  of  law  that  the  appellant 
had  no  interest  in  the  money  paid  into  court  by  the  insur- 
ance company  in  discharge  of  the  poliqy.  We  do  not  think 
the  court  erred  in  this  conclusion. 

Some  other  questions  are  presented  by  the  record  in  this 
cause  which  we  have  duly  considered,  but  as  they  do  not  af- 
fect the  merits  of  the  controversy  between  the  parties  they 
I  need  not  be  stated  in  this  opinion. 

There  is  no  available  error  in  the  record. 

Judgment  affirmed. 

Filed  Feb.  3, 1890. 


No.  14,817. 
BaBNEB  ET  al.  V.  ZOEKCHER. 

Execution. — Sale, — Separate  Bids, — Holding  in  Abeyance. — The  sheriff,  un- 
der an  execution,  first  offered  the  lots  for  sale  separately.  The  judg- 
ment debtor,  through  his  attorney,  bid  for  the  separate  parcels  a  sum 
insufficient  to  satisfy  the  execution,  and  the  sheriff  held  the  bids  in 
abeyance  until  he  offered  the  property  as  a  whole.  The  debtor,  whose 
bid  on  the  property  at  that  time  was  the  highest,  being  unable  to  pay 
the  full  amount  bid,  the  attorney,  on  the  refusal  of  the  sheriff  to  grant 
an  extension  of  time,  withdrew  his  last  bid,  and  the  property  was  sold 
to  another  for  more  than  the  aggregate  amount  of  the  separate  bids. 

Held,  that  the  sale  was  valid,  as  there  was  no  abuse  of  discretion  by  the 
sheriff. 

From  the  Perry  Circuit  Court. 

C,  H,  Mason,  for  appellants. 

E,  E.  Drumb  and  J.  F,  Patrick^  for  appellee. 

McBbide,  J. — This  was  a  suit  in  ejectment.     Appellee 
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brought  suit  against  appellants  to  recover  possession  of  five 
town  lotS;  to  which  he  claimed  title  under  a  sheriff's  deed. 
Appellants  insist  that  the  deed  is  void  because  of  the  man- 
ner in  which  the  sale  was  made  by  the  sheriff,  and  this  pre- 
sents the  only  question  in  the  case. 

The  sheriff  offered  the  rents  and  profits  of  each  of  the  five 
lots  separately,  then  grouped  them  together^  offering  the  rents 
and  profits  of  two,  three,  etc.,  and  then  of  all  together,  and, 
receiving  no  bids  on  any  of  these  offers,  he  offered  the  fee 
simple  of  the  lots  separately.  For  the  first  lot  offered  ap- 
pellant bid  $20,  which  was  the  highest  and  best  bid  therefor. 
The  sheriff,  by  direction  of  appellee's  attorney,  refused  to 
knock  off  the  property  at  this  bid  until  after  said  lots  should 
have  all  been  offered  separately,  and  then  in  groups,  and  then 
all  together,  in  order  to  ascertain  in  which  manner  they 
would  bring  the  most  money,  before  any  bid  should  be  ac- 
cepted, unless  a  single  lot  should  sell  for  enough  to  pay  the 
entire  debt  and  costs. 

Appellant,  by  her  attorney,  protested  against  this  manner 
of  selling,  but  the  sheriff,  disregarding  this  protest,  there- 
upon offered  another  lot,  for  which  appellant  bid  $26,  which 
was  the  highest  and  best  bid  therefor.  The  sheriff  also  re- 
fused to  knock  off  this  lot  at  this  bid,  assigning  the  same 
reasons.  He  then  offered  the  three  remlaining  lots  singly  in 
fee  simple,  and,  receiving  no  bid  for  either  of  them,  he  of- 
fered two  of  them  together  without  effect,  and  then  offered 
the  fee  simple  of  the  three  together.  For  the  three  appel- 
lants then  offered  $26,  which  was  the  highest  and  best  bid 
therefor.  The  bids  thus  made  by  appellant  in  all  amounted 
to  $72.  The  sheriff  also  refused  appellant's  bid  of  $26  for 
the  three  lots.  He  then,  over  appellant's  protest,  offered  all 
the  lots  in  aolido,  for  which  appellee  bid  $74  and  appellant 
bid  $74.05,  still  under  protest.  The  lots  were  thereupon 
knocked  down  to  appellant  at  $74.05,  which  was  the  highest 
and  best  bid  therefor. 

Appellant  was  not  present  in  person,  but  was  represented 
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hj  her  attorney^  who  then  informed  the  sheriff  that  he  had 
oot  money  enough  to  pay  the  entire  amount  bid ;  that  his 
client  had  only  furnished  him  with  $55^  which  she  had 
thought  sufficient  to  cover  the  amount  for  which  the  prop- 
erty would  be  likely  to  sell^  and  asked  for  time  in  which  to 
get  the  balance  of  the  money.  This  the  sheriff  refused  to 
give,  and  said  that  unless  the  money  was  paid  at  once  he 
would  at  once  re-offer  the  property  for  sale.  The  attorney, 
while  declaring  his  readiness  and  ability  to  pay  the  amount 
of  the  first  two  bids,  and  offering  so  to  do,  withdrew  his  bid 
of  $74.05  for  the  five  lots  in  aolido.  The  property  was  ^t 
once,  within  the  hour  fixed  in  the  notice,  and  before  the  bid- 
ders had  gone,  again  offered,  as  it  had  been  previously  of- 
fered, and  when  the  fee  simple  of  the  five  lots  was  again 
offered  together,  appellee  again  bid  (74  therefor,  for  which 
8um  they  were  then  struck  off  to  him. 

The  facts  in  this  case  are  substantially  the  same  as  in 
Barnes  v.  Zoercher ,  126  Ind.  434,  except  that  in  that  case  the 
evidence  showed  that  the  attorney  withdrew  all  bids  made  by 
him,  while  in  this  case  he  only  withdrew  the  one  bid  of 
174.05. 

That  suit  was  between  the  same  parties,  and  was  brought 
to  set  aside  the  s^ile,  and  was  therefore  a  direct  attack  upon 
it,  while  here  the  attack  is  collateral. 

The  law,  in  requiring  the  sale  of  a  debtor's  land  in  parcels, 
aims  to  guard  against  the  danger  of  the  sale  of  any  more 
of  his  property  than  is  necessary  to  discharge  his  debt  and 
costs.  This  requirement  is  therefore  in  his  interest  and  for 
his  protection. 

It  is  also  to  the  debtor's  interest  that  the  property  that  is 
sold  should  bring  the  highest  price  obtainable,  and  the  sheriff, 
in  his  conduct  of  the  sale,  should  aim  to  accomplish  that  end. 
This  court  has  repeatedly  recognized  the  necessity  of  leaving 
a  wide  range  of  discretion  to  the  sheriff  in  making  sales  of 
feal  estate. 

In  Ifix  V.  Williamsj  110  Ind.  234,  it  is  said,  that  '*  Much 
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is  necessarily  coDfided  to  the  discretion  of  the  sheriff  in  mak- 
ing sales  of  real  estate,  and  a  sale  will  not  be  set  aside  unless 
it  clearly  appears  that  there  has  been  an  abuse  of  this  discre- 
tion, to  the  substantial  injury  of  the  execution  defendant.'' 
See,  also,  Jones  v.  Kokomo  Building  Aas^n,  77  Ind.  340; 
BardeuB  v.  Hvier,  45  Ind.  236. 

We  think  it  is  a  proper  exercise  of  the  discretion  with 
which  the  sheriff  is  clothed  in  such  cases  as  this,  to  withhold 
approval  or  acceptance  of  bids  made  on  the  several  tracts 
separately,  if  for  less  than  tlie  debt  and  costs,  until  he  has 
offered  each  tract  and  all  the  tracts  in  all  the  modes  prescribed 
by  law,  unless  at  any  time  before  all  has  been  thus  offered  he 
receives  a  bid  sufficient  in  amount  to  discharge  the  entire 
debt  and  costs. 

In  this  case  it  clearly  appears  that  there  has  been  no  abuse 
of  this  discretion. 

The  bids  for  the  several  tracts  aggregatedonly  (72,  while, 
when  they  were  offered  together,  they  sold  for  $74,  which  the 
evidence  shows  was  $19  more  than  appellant  had  expected 
them  to  sell  for.  The  course  pursued  by  the  sheriff  there- 
fore enured  to  her  benefit  rather  than  worked  her  harm. 
Even  if  the  course  pursued  by  the  sheriff  had  been  unauthor- 
ized, it  was  not  an  abuse  of  discretion  of  such  character  and 
attended  with  such  results  as  would  render  the  sale  void.  It 

■ 

would  be  at  most  a  mere  irregularity.  If  harm  resulted  to 
interested  parties  from  such  conduct  the  sale  might  be  avoided 
by  a  direct  proceeding,  but  it  could  not  be  attacked  collat- 
erally. Jones  v.  Kokomo  Building  Ass'n,  supra;  Elston  v. 
Castor,  101  Ind.  426 ;  Davis  v.  Campbell,  12  Ind.  192.  The 
court  below  committed  no  error. 

Judgment  affirmed,  with  costs. 

Filed  Feb.  3, 1891. 
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No.  14^1. 

Shuman  v.  The  City  op  Fort  Wayne. 

CoNSTiTunoKAii  Law. — OUy  Ordinance, — Pdwnbroken,—Lieen8e, — JEbamina- 
tion  of  Oooda, — Police  Power, — An  ordinance  of  the  city  of  Fort  Wayne 
making  it  unlawful  for  any  person  to  carry  on  the  business  of  a  pawn- 
broker without  having  first  procured  a  license,  and  making  it  the  duty 
of  every  person  engaged  as  a  licensed  pawnbroker  to  keep  at  his  place 
of  business  a  book  in  which  he  shall  enter  a  description  of  the  per- 
sonal property  pawned,  the  time  when  it  was  received,  noting  any  de- 
scriptive marks  found  on  the  same,  with  the  name  and  residence  of  the 
person  by  whom  it  was  left,  and  providing  that  such  book  and  such 
personal  property  should  be  subject  to  the  inspection  of  the  police 
power  of  the  city,  is  not  a  violation  of  the  right  of  the  people  to  be  se- 
cnre  in  their  persons,  houses,  papers  and  effects  against  unreasonable 
searches  and  seizures,  as  the  business  of  the  pawnbroker  is  subject 
to  the  police  power  of  the  State;  but  as  the  State  has  not  declared 
the  business  of  a  pawnbroker  unlawful,  nor  conferred  on  municipal 
corporations  the  power  so  to  do,  the  city  has  no  power  to  require  a 
license  of  pawnbrokers,  and  the  ordinance  is  void. 

From  the  Allen  Circuit  Court. 

R,  8.  Robet^tson,  for  appellant. 
H,  Oolericky  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellee  against 
appellant,  commenced  before  the  mayor  of  the  city  of  Fort 
Wayne,  for  an  alleged  violation  of  a  city  ordinance. 

The  appellant  interposed  a  motion  before  th^  mayor  to 
quash  the  affidavit  in  the  cause,  which  was  overruled.  Upon 
a  trial  he  was  convicted  and  adjudged  to  pay  the  sum  of 
twenty-five  dollars,  from  which  judgment  he  appealed  to 
the  Allen  Circuit  Court.  In  this  court  he  renewed  his 
motion  to  quash,  which  was  overruled,  and  he  excepted. 
Upon  a  trial  he  was  again  found  guilty,  and  adjudged  to  pay 
the  sum  of  fifteen  dollars. 

From  this  latter  judgment  he  appeals  to  this  court. 

The  affidavit  in  the  cause  is  based  upon  section  seven  of 
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an  ordi Dance  of  the  citv  of  Fort  Wayne,  which  ordinanoe 
purports  to  regulate  the  business  of  pawnbrokers. 

Section  one  of  the  ordinance  makes  it  unlawful  for  any 
person  to  carry  on  the  business  of  a  pawnbroker  in  said  city 
without  haying  first  procured  a  license  so  to  do. 

Section  two  defines  a  pawnbroker  within  the  meaning  of 
the  ordinance. 

Section  six  makes  it  the  duty  of  every  person  engaged  in 
said  city  as  a  licensed  pawnbroker  to  keep  at  his  place  of 
business  a  book  in  which  he  shall  enter,  in  writing,  a  minute 
description  of  all  personal  propert^r  received  on  deposit,  or 
by  purchase,  the  time  when  it  was  received,  giving  particu- 
lar mention  of  any  prominent  or  descriptive  marks  found  on 
the  same,  together  with  the  name  and  residence  of  the  person 
by  whom  it  was  left. 

Section  seven  of  said  ordinance  is  as  follows : 

"  Section  7.  Every  person  or  persons  so  licensed  as  afore- 
said shall,  during  the  ordinary  hours  of  business,  when  re- 
quested by  the  mayor,  marshal,  captain  of  police,  or  any 
police  officer  of  said  city,  submit  and  exhibit  such  books  as 
in  the  sixth  section  provided  for,  to  the  inspection  of  said 
mayor  or  officer  of  the  police  department,  and  shall  exhibit 
any  goods,  personal  property,  bonds,  notes  or  other  securi- 
ties that  may  be  so  left  with  such  licensed  person,  to  the  in- 
spection of  such  mayor  or  officer  of  the  police  department^ 
and  every  such  licensed  person  refusing  to  submit  said  books, 
goods,  personal  property,  bonds,  notes  or  other  securities  as 
aforesaid  I  upon  request  of  the  mayor,  or  any  officer  of  the 
police  department  of  said  city,  shall  forfeit  to  the  city  of 
Fort  Wayne  any  sum  not  exceeding  one  hundred  dollars. 

The  affidavit  in  this  cause  charges  that  the  appellant  vio- 
lated section  seven,  above  set  out,  in  refusing  to  submit  to 
the  inspection  of  the  deputy  marshal  of  said  city,  upon  proper 
request,  a  certain  coat  and  vest  which  had  been  left  with  him 
as  a  pawnbroker. 

It  is  contended  by  the  appellant : 
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FirH.  That  the  ordiDance  in  question  is  in  contravention 
of  the  constitutional  privileges  of  the  citizen  as  reserved  in 
the  bill  of  rights  contained  in  the  Constitution  of  the  United 
States  and  of  the  State  of  Indiana. 

Second.  That  there  is  no  legislative  enactment  which  au- 
thorizes such  an  ordinance,  and  that  the  ordinance  is  for  that 
reason  void. 

The  Constitution  of  the  United  States  provides  that ''  The 
right  of  the  people  to  be  secure  in  their  persons,  houses,  pa- 
pers, and  effects  agaiust  unreasonable  searches  and  seizures 
shall  not  be  violated ;  and  no  warrants  shall  issue,  but  upon 
probable  cause,  supported  by  oath  or  affirmation,  and  par- 
ticularly describing  the  place  to  be  searched  and  the  person 
or  things  to  be  seized.'^     Section  28,  R.  S.  1881. 

This  provision  is  literally  copied  into  our  State  Constitu* 
tion.    Section  56,  R.  8.  1881. 

Notwithstanding  these  constitutional  provisions  it  is  well 
settled  that  the  respective  States  of  the  Union,  and  munici- 
pal corporations,  when  the  power  is  conferred  by  the  State, 
may,  in  certain  cases,  prescribe  rules  and  conditions  under 
which  a  particular  business  may  be  carried  on,  and  require 
a  license  as  a  condition  precedent  to  the  right  to  conduct  such 
business.  Thus  it  is  held  that  in  the  exercise  of  the  police 
power,  municipal  corporations  may,  when  empowered  by  the 
State,  require  a  license  of  peddlers,  hackmen,  draymen,  om- 
nibus drivers,  retail  liquor  dealers,  showmen,  green  grocers, 
billiard  saloons,  pawnbrokers,  and  many  other  occupations. 
All  the  authorities  agree  that  the  business  of  the  pawnbroker 
is  a  proper  matter  for  regulation  by  the  police  power, 

Cooley,  in  his  valuable  work  on  Constitutional  Limita- 
tions (6th  ed.),  p.  744,  in  discussing  the  police  power,  says: 
"It  is  also  common  to  require  draymen,  hackmen,  pawn- 
brokers, and  auctioneers  to  take  out  licenses,  and  to  conform 
to  such  rules  and  regulations  as  seem  important  to  the  pub- 
lic convenience  and  protection." 

Horr  and  Bemis,  in  their  work  on  Municipal  Police  Or- 
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dinances,  section  213,  in  a  list  of  cases  where  it  has  been  held 
that  the  police  power  was  properly  exercised,  include  pawn- 
.  brokers,  and  say  they  may  be  required  to  deliver  to  the  po- 
lice authorities  before,  midnight  of  each  day  a  list  of  all 
articles  received  that  day,  together  with  a  description  of  the 
pledgeors. 

In  the  case  of  Van  Baalen  v.  People,  40  Mich.  258,  it  was 
held  that  a  license  fee  of  two  hundred  dollars  required  of 
pawnbrokers  in  the  city  of  Detroit,  as  a  condition  precedent 
to  their  right  to  do  business  in  that  city,  was  not  unreason- 
able. 

The  case  o{  Launder  v.  City  of  Chicago,  111  111.  291,  in- 
volved substantially  the  question  now  under  discussion.  In 
that  case  the  city  of  Chicago  passed  an  ordinance  requiring 
all  persons  engaged  in  the  business  of  pawnbrokers  to  t&ke 
out  a  license. 

The  ordinance  required  persons  engaged  in  such  business 
to  keep  a  book,  similar  to  the  one  required  by  the  ordinance 
now  before  us,  and  provided  that  the  same  should  be  subject 
to  the  inspection  of  the  police  power  of  the  city.  It  further 
required  all  persons  engaged  in  such  business  to  make  out 
and  deliver  to  the  superintendent  of  police,  every  day,  be- 
fore the  hour  of  noon,  a  legible  and  correct  copy  of  such 
book,  showing  the  personal  property  or  other  valuable  thing 
received  on  deposit  or  purchased  during  the  preceding  day, 
together  with  the  time  (meaning  the  hour)  when  received  or 
purchased,  and  a  description  of  the  person  or  persons  by 
whom  left  in  pledge,  or  from  whom  the  same  was  purchased. 

The  same  objection  was  urged  against  this  ordinance  that 
.  is  urged  here,  namely,  that  the  citizen  was  protected  in  his 
person,  house,  papers  and  effects  against  unreasonable  search. 
The  court,  in  answer  to  this  objection,  said  :  "  We  do  not 
regard  the  ordinance  as  being  *  unjust,  unreasonable,  tyran- 
nical and  oppressive.'  The  requirements  objected  to  are  but 
reasonable  means  to  keep  the  pawnbrokers'  business  free  from 
great  abuse  by  thieves  disposing  of  stolen   goods  in  their 
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shops.  They  are  all  made  in  the  interest  of  the  public,  and 
are  intended  for  the  detection  and  prevention  of  crime.  *  *  * 

'^  It  is  well  known  that  in  our  great  cities  thieves  and  the 
receivers  of  stolen  property  often  dispose  of  the  fruits  of 
their  crime  by  sale  to  second-hand  dealers,  or  by  pledge  or 
sale  to  pawnbrokers,  who  may  be  perfectly  free  from  any  in- 
tention or  disposition  to  aid  such  criminals.  Such  an  ordi- 
nance also  has  a  tendency  to  protect  even  such  dealers  and 
brokera  from  imposition  and  loss.'' 

In  view  of  these  authorities  we  are  constrained  to  hold 
that  the  business  of  the  pawnbroker  is  subject  to  the  police 
power  of  the  State,  and  that  regulations,  such  as  are  con« 
tained  in  the  ordinance  we  are  now  considering,  are  not  in 
conflict  with  the  provisions  of  the  Constitution  of  the  United 
States  above  set  forth. 

It  remains  to  inquire  whether  the  State,  by  proper  legis- 
lation, has  conferred  upon  the  city  of  Fort  Wayne  the  power 
to  enact  the  ordinance  now  before  us.  The  ordinance,  in 
terms,  applies  only  to  such  pawnbrokers  as  are  licensed  by 
the  city  to  transact  business,  and  has  no  application  to  per- 
sons not  possessing  such  license,  save  as  it  requires  all  per- 
sons to  take  out  a  license  as  a  condition  precedent  to  the 
right  to  carry  on  the  business  of  a  pawnbroker.  We  need 
not  inquire,  therefore,  as  to  whether  such  city  possesses  the 
power  to  regulate  the  business  when  carried  on  without  a 
license,  as  in  this  case  the  validity  of  the  ordinance  depends 
upon  the  right  of  the  city  to  demand  a  license,  as  a  condi- 
tion precedent  to  the  right  to  do  business  at  all ;  for  if  no 
person  can  be  legally  licensed  there  is  no  one  to  whom  the 
ordinance  can  apply. 

It  is  virtually  conceded  that  section  3106,  R.  S.  1881,  does 
not  in  direct  terms  confer  upon  cities  the  right  to  demand  a 
license  of  pawnbrokers,  and  the  power  to  regulate  their  busi- 
ness. Indeed,  in  that  section  no  mention  is  made  of  this 
class  of  business.  This  section  confers  upon  cities  the  power 
Vol.  127.— 8 


114  SUPREME  COURT  OF  INDIANA, 

Shuman  v.  The  City  of  Fort  Wayne. 

to  regulate  or  prohibit  the  use  of  hand-organs^  to  prevent  or 
prohibit  the  use  of  fire  arms^  to  preserve  peace  and  good  order, 
to  prevent  vice  and  immorality,  to  suppress  gaming  and 
gaming-houses,  and  houses  of  ill-fame,  to  restrain  fraudulent 
practices  in  the  city,  to  direct  the  location  of  market  and 
slaughter-houses  and  magazines,  to  regulate  the  use  of 
coaches,  hacks,  drays,  and  other  vehicles  for  the  transporta- 
tion of  passengers  or  freight,  to  regulate  and  license  inns, 
taverns,  or  other  places  used  or  kept  for  public  entertain- 
ment, shops  or  other  places  kept  for  sale  of  liquors  to  be  used 
in  or  upon  the  premises,  to  regulate  and  restrain  all  tables, 
alleys,  machines,  devices  or  places  of  any  kind  for  sports  or 
games,  to  regulate  and  restrain  theatrical  and  other  public 
exhibitions,  to  restrain  and  punish  vagrants,  mendicants, 
street  beggars,  etc.,  to  regulate  the  ringing  of  bells  and  cry- 
ing of  goods,  and  to  restrain  hawking  and  peddling,  to  regu- 
late the  establishment  of  gas-works,  to  regulate  markets, 
sales  of  meat,  vegetables  and  fish,  to  establish  stands  for 
hackney  coaches,  cabs  and  omnibuses,  to  regulate  the  sales 
of  all  kinds  of  property  at  auction,  and  to  license  auctioneers, 
but  no  mention  whatever  is  made  of  the  business  of  pawn- 
brokers. 

The  appellee  claims  that  the  power  to  enact  the  ordinance 
in  question  is  conferred  by  section  3155,  R.  S.  1881,  com- 
monly called  the  general  welfare  clause.  That  section  pro- 
vides : 

'^The  common  council  shall  have  power  to  make  other  by- 
laws and  ordinances  not  inconsistent  with  the  laws  of  this 
State,  and  necessary  to  carry  out  the  objects  of  the  corpora- 
tion, and  to  enforce  the  observance  of  all  by-laws  and  ordi- 
nances, by  enacting  penalties  for  their  violation,"  etc. 

The  right  to  license  must  be  plainly  conferred  or  it  will 
not  be  held  to  exist.  1  Dillon  Mun.  Corp.  (4th  ed.),  sec- 
tion 361. 

To  license  one  means  to  confer  upon  him  the  right  to  do 
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something  which  he  would  not  have  the  right  to  do  without 
such  license. 

The  object  of  a  license  is  to  confer  a  right  which  does  not 
exist.  Tiedeman  Limitations  of  Police  Power^  p.  285 ;  Mayor  ^ 
etc,  V.  Charlton,  36  Ga.  460 ;  Chilvers  v»  People,  11  Mich.  42. 

''The  power  to  license  must  be  granted  in  express  terms, 
altboagh  it  is  merely  a  police  power.  It  is  one  mode  of  reg- 
ulation, but  one  that  can  not  be  exercised  under  general  po- 
lice aathority.  But  a  grant  of  power  to  control  or  suppress 
would  carry  with  it  the  power  to  license.'^  Horr  and  Bemis 
Mud.  Police  Ordinances,  section  256. 

"  The  power  to  license  depends  upon  the  concurrent  power 
to  prohibit.  The  business  or  occupation  is  declared  unlaw- 
ful, except  upon  compliance  with  certain  conditions.  A  li- 
cense, then,  *  is  a  privilege  granted  to  carry  on  some  occupa- 
tion or  exercise  some  right  which  could  not  be  legally  exer- 
cised without  the  grant  of  such  license.  The  pursuit  of  the 
prohibited  occupation  becomes  a  franchise  in  the  power  of  the 
municipality  to  grant,  and  the  license  fee  is  the  price  exacted 
for  the  right  to  exercise  the  franchise.''  Horr  and  Bemis  i 
Mun.  Police  Ordinances,  section  257  ;    Chilvers  v.  People, 

In  Barling  v.  West,  29  Wis.  307,  it  was  held  that  the 
"  general  welfare "  clause,  in  a  statute  like  ours,  does  not 
authorize  the  imposition  of  a  license  for  engaging  in  a  law- 
ful business. 

Our  State  has  not  seen  fit  to  declare  the  business  of  a  pawn- 
broker unlawful,  nor  has  it  conferred  on  municipal  corpora- 
tions the  power  to  declare  it  unlawful.  Any  person  desiring 
to  do  so  may  engage  in  the  business  until  such  time  as  the 
Legislature,  in  its  wisdom,  may,  in  the  exercise  of  the  police 
power  of  the  State,  declare  it  unlawful. 

As  it  was  not  unlawful  for  the  appellant  to  engage  in  the 
business  of  a  pawnbroker  in  the  city  of  Fort  Wayne,  and  as 
that  city,  under  existing  laws,  had  no  power  to  prohibit  him 
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from  doing  so^  it  follows,  we  think,  that  it  had  no  power 
to  require  of  him  a  license  as  a  condition  precedent  to  the 
carrying  on  of  such  business. 

All  licenses  are  in  their  nature  restrictive,  and  a  munici- 
pal corporation  can  not  restrict  a  lawful  business  unless  the 
power  to  do  so  is  conferred  by  the  State. 

The  whole  ordinance  before  us  proceeds  upon  the  theory 
that  cities  have  the  right  to  demand  of  pawnbrokers  that 
they  shall  take  out  licenses  as  a  condition  precedent  to  the 
right  to  do  business.  In  all  the  States  where  it  has  been 
held  that  a  city  may  demand  a  license  of  pawnbrokers,  the 
authority  to  do  so  was  expressly  conferred  by  statute.  With- 
out approving  all  that  is  said  in  the  authorities  above  cited 
upon  the  subject  of  privileges  granted  by  a  license,  we  are 
of  the  opinion  that  the  ordinance  now  under  consideration  is 
void,  and  the  court,  for  that  reason,  erred  in  overruling  the 
appellant's  motion  to  quash  the  affidavit. 

Judgment  reversed,  with  direction  to  the  circuit  court  to 
sustain  the  motion  of  the  appellant  to  quash  the  affidavit  in 
this  cause  and  to  dismiss  the  action. 

Filed  Jan.  31, 1891. 
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No  14,563. 

Watts,  Trustee,  et  al.  v.  Sweeney  et  al. 

Mechanic's  Lien. — Provision  for  Enforcement. — A  mechanic  who  repairs  a 
chattel  has  a  lien  upon  it,  which  he  may  enforce  under  sections  5304  and 
5305,  R.  S.  1881.  The  former  section  does  not  declare  a  lien,  but  pro- 
vides the  manner  of  enforcing  the  common  law  lien  given  to  a  mechanic 
making  repairs  on  a  chattel. 

Same.  — Statute  Liberally  Consti-ued. — The  statute  providing  for  the  enforc- 
ing of  the  lien  upon  the  article  repaired  must  be  liberally  construed. 

Same. — Mechanic  Furnishing  Materials, — A  mechanic  who  furnishes  the  ma- 
terials with  which  to  alter  or  repair  a  chattel  intrusted  to  him  for  that 
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purpose  has  a  lien  thereon,  as  much  so  as  if  the  owner  of  such  chattel 
furnished  such  materials. 

Same. — Priority  of  Mechani^i  and  Chattel  Mortgage  Liens.— It  a  mortgagor, 
by  I  he  terms  of  the  mortgage,  retains  for  a  long  time  the  possession  of 
the  chattel  mortgaged,  and  retains  it  long  after  the  deht  secured  is  due, 
for  the  purpose  of  earning  money  with  which  to  pay  off  the  mortgage 
debt,  the  presumption  is  that  such  chattel  is  to  be  kept  in  repair  ;  that 
it  would  be  intrusted  to  a  mechanic  to  make  the  necessary  repairi*,  and 
sucii  mechanic  has  a  lien  for  such  repairs  that  is  superior  to  the  lien  of 
the  mortgagee. 

Bahe.— Afortgagor  Agent  of  Mortgagee, — If  a  mortgagee,  even  by  the  terms 
of  the  mortgage,  permits  the  mortgagor  to  retain  the  property  mort- 
gaged for  a  long  period  of  time,  when  it  is  property,  as  a  railroad 
locomotive,  liable  to  n.eed  repairing,  the  court  will  presume  that  he  con- 
stituted the  mortgagor  his  agent  to  employ  a  proper  person  to  make  sucli 
repairs  when  necessary,  and  the  lien  thus  created  will  be  held  superior 
to  the  mortgagee  lien. 

Same. — Sale  to  Enforce  a  Mechanic^  Lien. — A  sale  under  sections  5304  aod 
5305,  R.  S.  1881,  when  their  terms  have  been  complied  with,  passes  to 
the  purchaser  a  complete  title  to  the  property  purchased. 

Same. — Quieting  Title  to  Personalty, — A  defendant,  who  has  a  title  to  a 
chattel  which  is  superior  to  the  lien  of  a  chattel  mortgage  thereon,  may 
file  a  cross-complaint  in  a  foreclosure  proceeding  to  quiet  his  title 
thereto  ;  and  if  the  plaintiff  dismiss  such  proceeding  the  defendant  may 
proceed  on  his  cross-complaint  to  quiet  his  title  to  such  chattel. 

Pleading. — Plea  in  Abatement.— Older  of  Filing. — A  plea  in  abatement, 
filed  after  a  plea  in  bar,  will  be  stricken  out  on  motion,  even  though  the 
plea  in  bar  was  withdrawn,  by  leave  of  court,  for  the  purpose  of  filing 
such  plea  in  abatement,  before  the  latter  was  filed. 

Same. — Dismisaal  of  Complaint. — A  dismissal  of  the  action  by  the  plaintiff 
after  a  cross-oomplaint  filed  by  the  defendant  does  not  operate  as  a  dis- 
missal of  the  cross-complaint. 

From  the  Harrison  Circuit  Court. 

W,  N.  Tracewell  and  R.  J.  TraceweUj  for  appellants. 
3/.  Z,  Stannnrd,  for  appellees. 

Olds,  C.  J. — On  September  12th,  1883,  the  Louisville, 
New  Albany  and  Corydon  Railway  Company,  for  the  pur- 
pose of  securing  the  payment  of  its  negotiable  bonds  and  in- 
terest coupons  thereto  attached,  executed  to  appellant  a  mort- 
gage upon  its  real  estate,  its  road  and  its  equipments,  includ- 
ing an  engine  called  the  "Samuel  J.  Wright,"  which  niort- 
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gage  was,  on  said  day,  recorded  in  the  office  of  the  recorder 
of  Harrison  county,  Indiana,  in  Record  No.  12. 

On  August  4th,  1887,  appellant  filed  in  the  Harrison  Cir- 
cuit Court  his  complaint  Tor  the  foreclosure  of  the  mortgage, 
making  defendants  to  said  action,  among  others,  the  ap- 
pellees Sweeney  and  Sweeney. 

Appellees  Sweeney  and  Sweeney  filed  an  answer  to  the 
complaint,  and  also  filed  a  cross-complaint. 

Appellant  then  dismissed  his  complaint  as  to  Sweeney  and 
Sweeney. 

Issues  were  joined  between  appellees  and  appellant  Watts, 
trustee,  upon  the  cross-complaint,  and  a  trial  was  had  and 
judgment  rendered  upon  the  cross-complaint  in  favor  of  the 
appellees. 

The  following  errors  are  assigned  : 

1st.  That  the  court  erred  in  overruling  the  separate  de- 
murrer of  the  appellant  to  the  first  paragraph  of  the  cross- 
complaint  of  the  appellees. 

2d.  The  court  erred  in  sustaining  the  demurrer  of  the  ap- 
pellees  to  the  plea  in  abatement  filed  by  appellant  to  the 
cross-complaint  of  the  appellees. 

3d.  The  court  erred  in  sustaining  the  demurrer  of  the  ap- 
pellees to  the  second  paragraph  of  the  separate  answer  of 
the  appellant  to  the  cross-complaint  of  appellees. 

4th.  The  court  erred  in  overruling  the  separate  motion  of 
appellant  to  separately  docket  and  try  the  cross-complaint 
of  appellees. 

6th.  The  court  erred  in  overruling  the  motion  by  appel- 
lant for  a  new  trial  on  appellees'  cross-complaint. 

6th.  The  cross-complaint  of  appellees  does  not  contain 
sufficient  facts  to  constitute  a  cause  of  action  against  ap- 
pellant. 

It  IS  alleged  in  the  cross-complaint  "  that,  on  the  15th  day 
of  May,  1885,  and  for  three  years  prior  thereto,  and  ever 
since  said  date,  the  appellees  Sweeney  and  Sweeney  were,  and 
had  been,  engaged  under  the  firm  nanfe  of  M.  A.  Sweeney 
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&  Brother,  in  ranning  and  operating  a  foundry  and  machine 
shop  at  the  city  of  Jefferson  ville,  county  of  Clark,  and  State 
of  Indiana,  for  the  purpose  of  building  and  repairing  en- 
giues,  locomotives,  and  other  machinery  for  railroad  com- 
panies, steamboat  companies  and  the  general  public;  that 
they  admit  the  execution  of  the  mortgage  to  the  plaintiff  in 
trust,  as  in  bis  complaint  herein  set  forth  and  declared,  and 
that  the  same  was  for  the  uses  and  purposes  therein  men- 
tioned. It  is  fSrther  admitted  that  the  conditions  of  said 
mortgage  were  broken  by  non-payment  of  interest  upon  the 
bonds  referred  to  and  secured  thereby  and  at  the  time  therein 
set  out,  and  that  then  and  there,  and  by  reason  thereof,  the 
plaintiff  became  entitled  to  the  possession  of  all  the  personal 
property  covered  by  said  mortgage,  including  the  said  engine 
aud  tender  number  one(l),and  named  the  "Samuel  J.Wright," 
but  the  defendants  aver  that  notwithstanding  the  premises, 
the  plaintiff  permitted  their  co-defendant,  the  Louisville, 
New  Albany  and  Corydon  Railway  Company,  the  mortgagor 
thereof,  to  continue  to  hold,  use  and  operate  the  railroad, 
machinery  and  rolling  stock  named  in  said  mortgage  (in- 
cluding said  engine  and  tender),  for  a  long  time  after  the 
same  became  forfeited  as  aforesaid,  to  wit,  for  more  than  two 
years  thereafter;  that  during  all  of  said  time,  by  the  con- 
sent of  the  plaintiff,  and  to  enable  said  mortgagor  to  pay  the 
principal  and  interest  of  the  debt  secured  by  said  mortgage, 
their  said  co-defendant  was  allowed  to  remain  so  in  possession 
and  control  of  and  operate  the  said  railroad,  and  to  run  the 
said  locomotive  engine  and  tender;  that  by  reason  of  such 
use  of  said  engine  and  tender  in  the  manner  and  for  the  pur- 
poses aforesaid,  the  same  became  worn  out,  broken,  out  of 
repair,  and  of  no  service  to  the  plaintiff  or  said  mortgagor, 
for  the  purpose  aforesaid,  and  in  order  to  render  said  engine 
and  tender  fit  for  use,  the  same  being  then  and  there  the  only 
locomotive  engine  and  tender  owned  by  the  plaintiff  or  said 
mortgagor,  and  to  be  used  in  operating  said  mortgaged  rail- 
road, and  thereby  trf  earn  the  means  of  liquidating  said  debt 
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and  interest,  repairs  became  necessary  thereto ;  that  said 
Louisville,  New  Albany  and  Corydon  Railway  Company, 
while  so  possessing  and  operating  said  railroad,  locomotive 
engine  and  tender,  intrusted  the  said  engine  and  tender  to 
the  appellees  as  machinists  and  mechanics  at  their  said  place 
of  business,  at  the  said  city  of  Jefferson  ville,  to  the  end  that 
the  same  might  be  by  the  said  firm,  as  such  mechanics,  over- 
hauled, repaired,  altered,  remodelled  and  rendered  fit  for  use ; 
that  while  said  engine  and  tender  were  so  intrusted  to  them 
and  under  their  care  and  control,  and  in  their  custody  for 
the  purposes  aforesaid,  they,  as  such  firm,  at  the  special  in- 
stance and  request  of  said  mortgagor,  expended  and  be- 
stowed a  large  amount  of  money,  to  wit,  eleven  hundred  and 
sixty-three  dollars  and  fifty-six  cents  in  providing  material 
and  labor  in  and  about  the  necessary  repairs,  refitting  and 
rendering  fit  for  service  the  said  engine  and  tender,  thereby 
imparting  increased  value  thereto  in  said  sum ;  that  the  re- 
pairs so  made  by  these  cross-complainants  were  necessary  to 
be  done,  and  the  amount  so  expended  was  a  reasonable  charge 
for  such  repairs." 

It  is  further  averred  "  that  long  before  the  commencement 
of  this  suit  the  said  repairs  upon  said  engine  and  tender  were 
completed,  and  their  said  reasonable  charge  for  the  same  be- 
came then  and  there  due,  yet  the  same  was  not  paid,  and  said 
engine  and  tender  taken  away,  nor  were  said  charges  paid  or 
tendered  to  said  cross-complainants,  or  any  one  for  thorn ; 
that  the  said  charges  for  said  repairs  became  due  and  payable 
to  these  cross-complainants  on  the  15th  day  of  July,  1886; 
that  after  six  months  had  elapsed  from  said  last  named  date, 
to  wit,  on  the  27th  day  of  March,  1886,  these  cross-com- 
plainants, for  the  purpose  of  paying  and  satisfying  their  said 
charges,  the  same  not  having  previously  been  paid,  sold  the 
said  locomotive  engine  and  tender  at  public  auction  on  Pearl 
street,  between  Court  avenue  and  Maple  street,  in  the  city 
of  JcfFersonville,  Clark  county,  State  of  Indiana,  for  cRfi\\,  al 
the   hour  .of  ten  o'clock  A.  M.,  on  the   27th  day  of  March, 
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1886,  the  same  nqt  being  susceptible  of  division  ivithout  in- 
jury thereto ;  that  said  articles  exceeded  in  value  the  sum 
of  ten  dollars,  and  before  making  said  sale  said  oross-com- 
plainantSy  as  such  mechanics,  gave  public  notice  of  the  time, 
place  and  terms  thereof  by  advertisement  for  three  weeks 
successively  next  before  said  sale,  in  the  National  Democrat, 
a  weekly  newspaper  of  general  circulation,  printed  and  pub- 
lished in  said  county  of  Clark,  the  same  being  the  county  in 
which  said  articles  were  so  repaired  and  sold  ;  that  said  cross- 
complainants,  being  the  highest  and  best  bidders  therefor,  be- 
came the  purchasers  of  the  said  engine  and  tender,  and  have 
ever  since  said  time  owned,  held  and  possessed  the  same  in 
pursuance  of  said  sale  and  purchase ;  that  said  plaintiff  and 
the  cross-complainants' co-defendant  each  claim  to  own  some 
interest  in  said  property  by  virtue  of  a  mortgage  filed  with 
plaintiff^s  complaint  and  sought  to  be  foreclosed  in  this  ac- 
tion, a  copy  of  which  is  filed  herewith,  made  a  part  hereof, 
and  marked  'Exhibit  A;'  but  these  cross-complainants  al- 
lege that  neither  said  plaintiff  nor  their  co-defendant  has 
any  interest  whatever  therein  nor  title  thereto,  and  that  their 
said  claim  and  pretence  cast  a  cloud  upon  the  title  of  these 
cross-complainants  to  said  property,  and  materially  interfere 
with  their  use  and  enjoyment  thereof,  and  prevent  them  from 
selling  and  disposing  of  the  same.     Wherefore  these  cross- 
complainants  pray  that  the  said  cloud  be  removed  from  their 
title  to  said  property,  and  their  title  quieted  therein;  that 
plaintiff  may  be  enjoined  from  foreclosing  its  said  mortgage 
herein  upon  said  engine  and  tender,  and  for  such  other  and 
necessary  relief  in  the  premises  as  the  nature  and  circum- 
stances of  this  case  may  require.'^ 

The  first  question  presented  upon  the  facts  alleged  in  the 
cross-complaint  is  as  to  the  priority  of  the  lien  of  the  appel- 
lees over  that  of  the  mortgagee.  The  appellees  had  a  lien 
npon  the  property  for  the  materials  furnished  and  labor  per- 
formed in  making  the  repairs;  this  they  would  have  had  at 
common  law,  but  the  same  lien  wliich  they  had  at  common 
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law  is  declared^  and  a  method  for  its  enforcement  provided, 
by  sectious  5304-5,  R.  S.  1881. 

This  section  is  very  awkwardly  worded.  It  provides  that 
'^  Whenever  any  person  shall  intrust  to  any  mechanic  or 
tradesman  materials  to  construct,  alter,  or  repair  any  article 
of  value,"  etc.  It  is  a  remedial  statute,  and  must  be  con- 
strued liberally,  and  a  reasonable  construction  of  it  is  that 
it  was  intended  to  apply  to  cases  where  articles  of  value  are 
intrusted  to  a  mechanic  or  tradesman  to  alter  or  repair,  and, 
indeed,  literally  construed,  it  would  apply  to  the  case  under 
consideration,  for  the  engine  and  tender  were  intrusted  to  the 
appellees  to  alter  and  repair,  and  when  so  altered  and  re- 
paired the  engine  and  tender  so  intrusted  to  them  were  a  part 
of  the  material  which  entered  into  and  constituted  a  part  of 
the  same  as  repaired.  This  section  does  not  declare  a  lien, 
but  provides  the  manner  of  enforcing  a  lien  which  the  me- 
chanic has  at  common  law,  and  it  would  be  an  imputation 
upon  the  intelligence  of  the  legislative  body  enacting  the 
section  to  hold  that  it  was  only  intended  to  apply  to  a  case 
where  materials  were  furnished  to  alter  or  repair  an  article 
of  value,  and  that  it  does  not  apply  where  the  mechanic  is 
intrusted  with  the  article  to  be  altered  or  repaired,  furnish- 
ing his  own  materials  for  the  repairs,  in  view  of  the  fact  that 
there  is  no  other  statute  relating  to  such  a  case.  The  rights 
of  the  appellees  are  therefore  governed  by  sections  5304-6, 
supra,  in  enforcing  their  lien. 

The  case  presented  by  the  cross-complaint  shows  the  en- 
gine repaired  was  mortgaged  with  the  other  equipments  of 
the  railroad  ;  that  it  'was  the  only  engine  belonging  to  the 
mortgagor  and  used  in  operating  the  railroad,  and  by  the 
terms  of  the  mortgage  was  left  in  the  possession  of  the  mort- 
gagor, and  after  the  debt  became  due  it  was  still  permitted 
by  the  mortgagee  to  remain  in  the  possession  of  the  mort- 
gagor, to  be  used  by  him  in  operating  the  railroad  and  earn- 
ing the  money  to  pay  the  mortgage  debt,  and  that  by  virtue 
of  such  use  it  became  worn,  out  of  repair,  and  unfit  for  use, 
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and  was  by  the  mortgagor  in  possession,  long  after  the  debt 
matured,  and  after  there  was  a  forfeiture  of  the  conditions 
in  the  mortgage,  intrusted  to  the  appellees  to  repair.  Under 
such  circumstances  the  necessary  implication  was,  and  the 
fair  presumption  is,  that  the  engine  thus  mortgaged,  but  re- 
tained by  the  mortgagor,  to  be  used  by  him  in  earning  money 
to  pay  the  mortgage  debt,  was  to  be  kept  in  repair  ;  and  the 
further  presumption  follows  that  it  being  machinery  requir- 
ing skilled  mechanics  and  machinists  to  repair,  it  would 
be  intrusted  to  machinists  to  make  necessary  repairs,  and 
such  being  the  understanding  of  the  parties  to  the  mortgage, 
as  fairly  inferred  from  the  nature  of  the  machinery  and  use 
to  be  made  of  it,  and  by  permitting  it  to  be  retained  and 
used  by  the  mortgagor  long  after  the  mortgage  debt  matured 
and  the  conditions  of  the  mortgage  forfeited,  the  mortgagee 
was  bound  to  know  that  such  mechanic  or  machinist  would 
have  a  lien  for  the  amount  of  the  repairs. 

When  the  mortgagee  intrusts  machinery  of  the  character 
in  controversy  to  the  custody  of  the  mortgagor  for  a  long 
period  of  time,  to  be  used  by  the  mortgagor  in  operating  the 
railroad,  it  will  be  presumed  against  the  mortgagee  tliat  all 
necessary  repairs  were  contemplated,  and  the  mortgagor  was, 
in  case  of  needed  repairs,  constituted  the  agent  of  the  mort- 
gagee in  procuring  such  repairs,  and  in  such  case  equity  gives 
the  mechanic  a  lien  for  his  services  and  materials.  The  re- 
pairs add  to  the  value  of  the  property,  and  they  are  for  the 
benefit  of  the  mortgagee  as  well  as  the  mortgagor. 

Where  property  is  to  be  retained  and  used  by  the  mort- 
gagor for  a  long  period  of  time,  it  will  be  presumed  to  have 
been  the  intention  of  the  parties  to  the  mortgage,  where  it 
is  property  liable  to  such  repairs,  that  it  is  to  be  kept  in  re- 
pair, and  when  the  property  is  machinery,  or  property  of  a 
character  which  renders  it  necessary  to  intrust  it  to  a  me- 
chanic  or  machinist  to  make  such  repairs,  the  mortgagor  in 
possession  will  be  constituted  the  agent  of  the  mortgagee  to 
procure  the  repairs  to  be  made,  and  as  such  necessary  rej)airs 
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are  for  the  betterment  of  the  property^  and  add  to  its  value 
to  the  gain  of  the  mortgagee^  the  common  law  lien  in  favor 
of  the  mechanic  for  the  value  of  the  repairs  is  paramount 
and  superior  to  the  lien  of  the  mortgagee.  The  mortgagee 
is  presumed  in  sucli  case  to  have  contracted  with  a  knowledge 
of  the  law  giving  to  a  mechanic  a  lien. 

Where  the  lien  is  purely  a  statutory  one,  or  where  the  prop- 
erty is  of  such  a  character  tliat  it  would  not  be  reasonable  to 
anticipate  the  necessity  for  any  needed  repairs  for  the  period 
of  time  the  property  is  to  or  does  remain  in  the  possession 
of  the  mortgagor,  or  when  it  is  but  reasonable  to  expect  the 
mortgagor  in  person  to  care  for  or  repair  the  property,  in 
such  cases  a  different  rule  may  prevail. 

In  the  case  of  Hanch  v.  Ripley y  post,  p.  151,  it  was  held 
that  the  lien  of  an  agister  for  feeding  horses  was  not  superior 
to  a  chattel  mortgage,  but  the  agister  is  given  a  lien  by  stat- 
ute, and  it  would  be  the  natural  presumption  that  if  the 
mortgagor  retained  the  possession  of  horses  or  live  stock, 
he  was  to  feed  and  care  for  the  same. 

In  Jones  Chattel  Mortgages  (2d  ed.),  section  473,  it  is 
said :  "  Where  the  subject  of  a  mortgage  was  a  hack  let  for 
hire, and  it  was  described  as  *  now  in  use'  at  certain  stables, 
and  it  was  stipulated  that  the  mortgagor  might  retain  posses- 
sion and  use  it,  it  was  regarded  as  the  manifest  intention  of 
the  parties  that  the  hack  should  continue  to  be  driven  for 
hire,  and  should  be  kept  in  a  proper  state  of  repair  for  that 
purpose,  not  merely  for  the  benefit  of  the  mortgagee,  but  for 
that  of  the  mortgagor  also,  by  preserving  the  value  of  the 
security  and  affording  a  means  of  earning  wherewithal  to 
pay  off*  the  mortgage  debt/'  and  this  is  tiie  holding  in  the 
case  of  Hammond  v.  Danielson,  126  Mass.  294. 

It  is  the  recognized  rule  that  when  the  mortgagee  of  a  . 
sliip  allows  the  mortgagor  to  continue  in  possession  as  the 
apparent  owner,  making  it  a  source  of  profit  wherewithal  to 
pay  off"  the  mortgage  debt,  the  mortgagor  has  the  implied 
right  to  do  all  that  is  necessary  to  keep  the  ship  in  repair, 
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and  it  is  inferred  that  he  has  the  right  to  procure  such  re- 
pairs to  be  made  on  the  usual  and  ordinary  terms,  and  such 
terms  give  the  shipwright  a  lien  for  the  work  done  and  the 
labor  expended.  Jones  Chattel  Mortgages,  section  535 ;  Tke 
Be  Smety  10  Fed.  Rep.  483,  and  note  on  p.  489  ;  ScoU  v. 
BelaJiunty  65  N.  Y.  128.  See,  on  question  of  liens,  Jackson 
V.  OumminSy  5  M.  &  W.  341. 

In  1  Jones  Liens,  section  744,  the  doctrine  is  stated  to 
be  that  the  mortgagor's  authority  for  the  creation  of  a  lien 
on  the  mortgaged  property  may  be  implied  from  the  mort- 
gagor being  allowed  to  remain  in  possessioq  of  the  chattel, 
and  the  lien  of  the  mechanic  is  prior  to  the  lien  of  the  mort- 
gagee. 

The  averments  of  the  complaint  show  that  section  5305 
was  fully  complied  with  in  making  the  sale.  Notice  was 
published  in  accordance  with  the  requirements  of  said  sec- 
tion, and  a  sale  made  in  accordance  with  the  sections;  a  sale 
under  sections  5304  and  5305  passes  a  complete  title  to  the 
property  to  the  purchaser.  There  was  no  error  in  overrul- 
ing the  demurrer  to  the  complaint. 

The  next  question  presented  is  as  to  the  ruling  of  the 
court  on  the  demurrer  to  the  appellant's  plea  in  abatement. 
This  plea  shows  that  prior  to  the  commencement  of  this  ac- 
tion appellant  had  filed  his  complaint  in  the  Circuit  Court 
of  the  United  States  for  the  district  of  Indiana  against  the 
appellees  in  replevin,  alleging  that  the  appellant  had  a 
8j)€cial  property  in  the  engine  and  tender,  by  reason  of  the 
mortgage,  and  was  entitled  to  the  possession  of  the  same  by 
reason  of  the  failure  to  comply  with  the  conditions  of  the 
mortgage,  and  the  appellees  had  alleged  in  their  answer  in 
said  cause  the  same  service  performed  on  the  engine  and 
tender,  the  sale,  and  that  they  were  the  owners,  alleging  in 
said  answer  the  same  facts  set  up  in  their  cross-complaint  in 
this  action,  and  that  said  cause  was  pending  at  the  time  of 
the  commencement  of  this  action  and  the  filing  of  the  cross- 
complaint  and  is  still  pending;  also,  alleging  other  formal 


126  SUPREME  COURT  OF  INDIANA, 

Watts,  Trustee,  et  a/,  t'.  Sweeney  et  aL 

matters  showing  that  the  United  States  court  had  jurisdic- 
tion in  said  action  of  replevin.  The  appellant  fii*st  appeared 
to  the  cross-complaint  and  filed  an  answer  in  bar^  and  then 
with  leave  of  court  withdrew  the  answer  in  bar  and  filed  an 

ft 

answer  in  abatement. 

That  when  a  party  first  files  an  answer  in  bar  he  can  not 
afterwards  file  an  answer  in  abatement^  even  by  leave  of 
courts  has  been  settled  by  a  decision  of  this  court  in  the 
case  of  Brink  v.  Reidy  122  Ind.  257,  and  having  been  so 
held  and  the  statute^  section  365,  R.  S.  1881^  providing 
that  answers  in  abatement  must  precede  and  can  not  be 
pleaded  with  an  answer  in  bar,  we  deem  it  best  to  adhere 
to  the  decision  in  that  case.  Pleas  in  abatement  being  dila- 
tory pieaSy  a  strict  rule  should  be  held  in  regard  to  them. 
The  answer  in  abatement  in  this  case  having  been  filed  after 
the  filing  of  an  answer  in  bar  the  same  was  subject  to  be 
struck  out  on  motion.  The  same  result  was  reached  by  sus- 
taining a  demurrer  thereto^  and  there  is  no  available  error  in 
the  ruling. 

The  next  alleged  error  discussed  is  the  ruling  of  the  court 
in  sustaining  appellees'  demurrer  to  the  second  paragraph 
of  appellant's  answer. 

This  paragraph  disclaims  any  intention  on  the  part  of  ap- 
pellant to  afiect  in  any  way  the  appellees  by  the  foreclosure 
of  the  mortgage,  and  states  facts  showing  that  the  engine 
and  tender  were  personal  property  in  the  hands  of  the  ap- 
pellees. 

It  is  contended  that  this  paragraph  of  answer  is  good,  for 
the  reason  that  the  appellees,  having  the  possession,  can  not 
maintain  a  suit  to  determine  and  quiet  their  title.  However 
this  may  be  as  to  maintaining  an  independent  suit,  in  this 
case  the  appellant  in  his  complaint  sought  a  foreclosure  of 
his  mortgage  upon  the  engine,  and  the  appellees  were  made 
parties  to  the  suit,  and  filed  their  cross-complaint,  asking  to 
have  their  ownership  declared,  and  to  enjoin  and  prevent  a 
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foreclosure  against  them  as  to  the  engine  and  tender.  After 
the  filing  of  the  cross-complaint  appellant  dismissed  his  case 
as  to  the  appellees.  This  did  not  take  appellees'  cross-com- 
plaint oat,  and  the  appellees  had  the  right  to  have  their  title 
to  the  property  settled  and  determined  as  between  them  and 
the  mortgagee. 

The  facts  alleged  in  the  cross-complaint  entitled  the  appel- 
lees to  some  relief,  and  the  answer  did  not  state  facts  show- 
ing they  were  not  entitled  to  any.  No  objection  is  made  as 
to  the  form  of  the  judgment. 

The  next  objection  urged  relates  to  the  ruling  of  the  court 
OQ  the  motion  to  separately  docket  and  try  the  case  on  the 
cross-oomplaint,  but  it  is  conceded  that  this  was  a  matter 
within  the  discretion  of  the  trial  court,  and  not  a  matter  to 
which  the  appellant  was  entitled  as  of  right.  There  was  no 
error  in  this  ruling. 

The  next  question  presented  arises  on  the  ruling  of  the 
court  in  overruling  the  motion  for  a  new  trial.  It  is  con- 
tended that  the  evidence  as  to  the  notice  and  sale  of  the  en- 
gine and  tender  were  improperly  admitted,  for  the  reason 
that  such  sale  was  unauthorized.  This  objection  is  not  well 
taken.    The  statute  authorized  the  sale. 

Lastly,  it  is  urged  that  the  evidence  does  not  support  the 
finding.  There  is  sufficient  evidence  to  support  the  finding, 
and  in  such  a  case  it  will  not  be  disturbed  by  this  court. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  31, 1891. 
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No.  14,624. 

Citizens  Bank  op  Noblesvii^lb  v.  Harbison. 

Banks. — Applieaiion  of  Chech, — Righta  of  Holder,— The  husband  of  the 
plaintiff)  as  her  agent,  sold  some  wheat  for  her,  and  received  therefor 
from  the  grain  merchant  a  check  payable  at  the  defendant  bank  to  him- 
self or  bearer.  The  check  was  delivered  to  a  third  party  to  be  presented 
to  the  bank  for  payment.  Such  third  party,  on  presenting  the  check, 
claimed  a  certain  sum  of  the  amount  represented  thereby  as  due  him, 
and  stated  that  the  remainder  belonged  to  the  plaintiff's  husband.  The 
bank  paid  the  sum  claimed  as  due  and  applied  the  remainder  to  a  debt 
due  from  the  husband  to  the  bank. 

Heldf  that  the  proceeds  of  the  check  belonged  to  the  plaintiff,  and  that 
the  defendant  having  failed  to  pay  the  same  on  demand,  she  was 
entitled  to  recover  in  an  action  for  money  had  and  received. 

Heldf  also,  that  the  plaintiff  was  not  bound  to  tender  her  check  when  she 
demanded  payment. 

From  the  Hamilton  Circuit  Court. 

G.  Shirts  and  A,  F.  Shirts,  for  appellant. 
/.  W.  Booth,  for  appellee. 

Berkshire,  J. — The  appellee  was  the  plaintiflF  below. 
She  alleges  in  her  complaint  that  on  a  certain  date  she  was 
the  owner  of  a  lot  of  wheat  of  the  value  of  $92.15^  and  on 
said  day  her  husband,  acting  as  her  authorized  agent,  sold 
the  same  to  one  Evans,  a  grain  merchant,  and  received  from 
him  a  check  calling  for  $92.15,  payable  at  the  appellant's 
bank;  that  said  check  was  made  payable  to  Mel  Harrison 
(appellee's  husband)  or  bearer;  that  the  appellee  was  not 
present  when  said  check  was  drawn  and  delivered,  and  had 
no  knowledge  of  the  terms  thereof;  that  the  appellee's  said 
husband  delivered  the  same  to  one  Finch  with  directions  to 
present  the  same  to  the  appellant  for  payment  at  its  place 
of  business ;  that  Finch  presented  said  check  to  the  appel- 
lant for  payment  at  its  said  place  of  business  and  demanded 
payment;  that  the  appellant  received  said  check  and  cashed 
it  and  deposited  the  amount  to  the  credit  of  the  appellee's 
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hosband,  and  has  refused  to  pay  the  said  sam  of  money  to 
the  appellee  though  often  requested  so  4o  do. 

A  demurrer  was  addressed  to  the  complaint  by  the  appel- 
lant and  overruled  and  an  exception  reserved. 

Thereupon  the  appellant  filed  an  answer  in  one  paragraph. 
The  answer  recites  the  facts  as  to  the  form  in  which  the 
check  was  drawn  and  its  presentation  by  Finch^  as  stated  in 
the  complaint^  and  alleges  that  at  the  time  the  check  was  pre- 
sented the  appellee^s  husband  was  indebted  to  the  appel- 
lant by  note  long  theretofore  due,  in  the  sum  of  $300 ;  that 
when  Finch  presented  the  check  he  only  claimed  $5  of  the 
amount  which  it  called  for  as  due  to  him,  and  in  response  to 
inquiries  made  by  the  appellant's  cashier  stated  that  the  re- 
mainder belonged  to  Mel  Harrison  (appellee's  husband) ; 
that  the  cashier  then  stated  to  Finch  that  he  would  pay  to 
him  the  amount  which  he  claimed  and  would  deposit  the  re- 
mainder to  the  credit  of  Mel  Harrison  and  apply  the  same 
to  his  indebtedness  to  the  appellant ;  that  Finch  made  no 
objection  and  the  money  was  deposited  and  applied  as  stated ; 
that  no  demand  was  made  by  the  appellee  for  payment  until 
long  after  the  application  of  said  money  as  stated  ;  that  the 
appellant  had  no  knowledge  of  any  claim  upon  said  money 
by  the  appellee  until  long  after  its  application  as  stated  ; 
that  at  no  time  has  the  appellee  tendered  to  the  appellant 
her  check  for  said  sum  of  money. 

The  specifications  of  error  bring  in  question  the  rulings 
of  the  court  in  overruling  the  demurrer  to  the  complaint  and 
sustaining  the  demurrer  to  the  answer.  We  think  the  rul- 
ing of  the  court  in  each  instance  was  right. 

If  the  appellant  had  paid  the  check  in  full  to  any  ])erson 
having  control  thereof,  such  payment  would  have  satisfied  the 
demand  and  protected  the  appellant^  as  the  check  was  made 
payable  to  "  Mel  Harrison  or  bearer." 

But  the  appellant  made  payment  to  no  one ;  the  attempted 
application  of  the  proceeds  of  the  check  to  the  note  of  Mel 
Vol.  127.— 9 
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Harrison  held  by  the  appellant  was  a  useless  performance 
unless  the  money  which  it  represented  was  due  to  him. 

In  view  of  the  allegations  in  the  complaint  and  the  an- 
swer as  well;  the  proceeds  of  the  check  belonged  to  the  ap- 
pellee^  and  it  became  the  appellant's  duty  to  pay  the  same  to 
her  on  demand,  and  having  failed  so  to  do  it  became  liable 
to  an  action  for  so  much  money  had  and  received  to  the  use 
of  the  appellee. 

The  fact  that  the  appellee  was  the  wife  of  Mel  Harrison , 
the  drawee  named  in  the  check,  did  not  give  to  the  appellant 
any  claim  to  the  proceeds  thereof  that  it  would  not  have 
had  had  the  money  belonged  to  some  o^her  person.  And  it 
will  hardly  be  claimed  that  had  Harrison,  as  the  agent  of 
some  neighbor,  hauled  and  sold  a  lot  of  wheat,  and  taken  a 
check  drawn  in  the  same  form  as  the  one  in  question,  and 
presented  it  for  payment,  the  appellant  would  have  had 
the  right  to  apply  the  proceeds  to  Harrison's  note  without 
the  consent  of  the  person  whose  wheat  it  represented. 

The  appellee  was  not  bound  to  tender  her  check  when  she 
demanded  payment;  the  appellant  already  held  the  check 
of  Evans,  the  drawer,  as  a  receipt  against  his  deposit  account. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  31, 1891. 
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Dedication. — Sufficiency  cf. — All  that  is  necessary  to  constitute  a  dedica* 
tion  of  land  to  a  public  use  is  the  assent  of  the  owner  of  the  soil  to  the 
use  hj  the  public,  and  the  actual  enjoyment  by  the  public  of  the  use 
for  such  a  length  of  time  that  public  accommodation  and  private  rights 
would  be  materially  affected  by  a  denial  or  interruption  of  the  enjoy* 
ment. 

Same. — Intent — To  make  a  dedication  complete,  an  intent  on  the  part  of 
the  owner  to  dedicate  must  clearly  appear. 
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Sams> — Aatenl  of  Otoner. — The  assent  of  the  owner  to  the  public  use  need 
not  be  expressly  declared,  nor  be  manifested  in  anj  particular  manner, 
bat  may  be  Implied  from  the  conduct  of  the  owner  of  the  land. 

Sams. — Lnplied, — An  implied  dedication  arises  by  operation  of  law  from 
the  ^kCts  of  the  owner  of  the  land. 

Sams. — IrrevoeabU. — A  dedication  once  made  is  irreyocable ;  it  is  consid- 
ered as  in  the  nature  of  an  estoppel  in  paU. 

Sams.—  Uae  far  Ikoenty  Yeara  Without  Intent  to  DedioaUe. — Twenty  years' 
use  by  the  public  under  a  claim  of  right,  evidenced  by  the  use,  gives  a 
right  to  the  road  or  street  of  which  the  owner  of  the  fee  can  not  divest 
the  public,  whatever  his  intention  may  have  been,  not  because  an  in- 
tent to  dedicate  is  conclusively  presumed,  but  because  the  statute  of 
limitations  has  divested  the  owner  of  a  right  by  destroying  the  remedy. 

Same. —  Width  of  Street  Dedicated, — Example, — North  of  a  small  unplatted 
tract  of  land  in  a  town  was  a  platted  tract,  and  south  of  it  a  tract  sim- 
ilarly platted,  both  plats  within  the  town  limits.  A  platted  street  in 
the  north  plat  extended  south  to  the  north  line  of  the  unplatted  tract; 
and  a  similar  platted  street,  of  the  same  width  and  name,  began  at  the 
south  line  of  such  unplatted  tract,  in  a  direct  line  with  the  north  street, 
and  extended  south  through  the  south  plat.  That  portion  of  the  un- 
platted tract  lying  between  where  the  street  ended  on  the  north  and  the 
other  commenced  on  the  south  was  unfenced  and  unoccupied  to  the  full 
width  of  the  streets,  except  a  narrow  strip  on  the  west  side  covered  by 
a  hotel.  Such  had  been  the  condition  of  the  three  tracts  of  land  for 
more  than  twenty  years,  and  the  public  had  used  the  two  streets,  and 
the  space  across  the  unplatted  tract  as  a  street,  for  that  length  of  time. 

Held,  that  there  was  a  dedication  of  a  strip  across  the  unplatted  tract  to 
the  fall  width  of  the  two  streets,  except  that  portion  occupied  by  the 
hotel,  and  that  the  three  parts  constituted  one  street. 

Stkset  iMFROVEMENT.-^jE^yMnin^. — Before  the  courts  will,  at  the  suit 
of  an.  abatting  land-owner,  enjoin  municipal  authorities  in  making 
street  improvements,  at  the  public  expense  at  least,  it  must  be  shown 
that  there  has  been  a  clear  invasion  of  the  rights  of  such  complaining 
land-owner. 

Same. — Irreparable  Injury. — Before  an  injunction  will  be  granted,  in  such 
an  instance,  it  must  be  shown  that  unless  granted  the  abutting  lot- 
owner  would  suffer  irreparable  injury. 

Same. — Power  to  A$8es8  for. — A  city  or  town  can  not  compel  abutting 
land-owners  to  pay  for  street  improvements  unless  empowered  so  to  do 
by  statute;  and  when  so  empowered,  the  statute  will  be  strictly  con- 
strued. 

Same. — Improvement  at  Public  Expetiae, — The  power  to  make  street  improve- 
ments, to  be  paid  for  out  of  the  city  or  town  treasury,  is  liberally  con- 
strued ;  and  it  is  the  exercise  of  a  corporate  function  that  is  implied 
from  the  general  words  of  the  act  of  incorporation. 
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Same. — Bepairing. — Power  to  assess  abutting  lot-owners  with  the  cost  of 
grading  and  paring  a  street  does  not,  of  itself,  authorize  a  citj  or  town 
to  assess  such  owners  with  the  cost  of  repairing  such  street. 

Same. — Narrowing  Improvement  <^  Sidewalk. — A  city  or  town  is  not  com- 
pelled to  pave  a  sidewalk  to  the  full  width  it  has  been  formerly  paved, 
from  that  fact  alone ;  but  it  may  narrow  suck  improvement  when  it 
repaves  it. 

Same. —  Width  (^Sidewalk. — Town  trustees  have  the  power  to  determine 
what  the  width  of  a  sidewalk  shall  be;  and  they  are  not  required  to 
make  it  of  uniform  width  throughout  the  entire  length  of  the  street, 
nor  to  make  the  improvement  of  such  sidewalk  for  the  entire  length  of 
a  uniform  width. 

From  the  Grant  Circuit  Court. 

A,  T.  Wrighty  A,  E.  Steele,  and  J,  A.  Kersey ,  for  appellants. 

MoBbide^  J. — This  was  a  suit  for  injunction  by  appellees 
against  appellants.  The  court  found  the  facts  specially  and 
stated  its  conclusions  of  law  thereon.  Appellants  excepted, 
and  the  only  questions  necessary  to  be  considered  here  arise 
on  the  assignment  of  error  by  appellants  that  the  court  erred 
in  its  conclusions  of  law. 

The  facts  found  by  the  court  are  substantially  as  follows : 
Appellees  own  and  are  in  possession  of  a  tract  of  land  situ- 
ate within  the  corporate  limits  of  the  town  of  Marion,  con- 
taining 3^  acres,  on  which  is  situate  a  valuable  hotel  build- 
ing. This  land  they  and  their  vendors  and  predecessors  in 
ownership  had  owned  and  occupied  for  more  thafti  twenty 
years  when  this  suit  was  commenced  and  appellees  had  re- 
sided thereon  for  more  than  fifteen  years  prior  thereto.  No 
part  of  this  land  had  ever  been  platted  as  an  addition  to 
said  town,  nor  had  any  part  of  it  ever  been  condemned,  nor 
formally  and  by  record  dedicated  as  a  street  or  part  of  said 
town.  It  was,  however,  surrounded  by  lands  that  had  been 
thus  formally  platted  in  lots,  streets  and  alleys.  Lying 
north  of  and  adjoining  the  land  in  question  is  what  is  known 
as  ''Clark  Wilcott's  addition"  to  said  town,  and  south  and  ad- 
joining the  said  land  is  what  is  known  as  "Pilcher's  addition," 
and  a  certain  street  known  as  "  Branson  street "  is  laid  out 
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aud  used  across  both  said  additions,  running  north  and 
south  forty-nine  and  one-half  feet  in  width,  and  a  direct  ex- 
tension of  said  street  from  one  of  these  additions  to  the 
other  would  pass  over  and  across  the  east  side  of  appellees' 
said  land.  Appellees'  and  their  predecessors  in  the  own- 
ership of  said  laud  permitted  the  public  and  said  town 
to  use  a  strip  of  the  east  side  of  their  said  land  as  a  public 
street  and  as  a  continuation  of  said  Branson  street  from  a 
time  prior  to  the  erection  of  said  hotel  building  and  for 
more  than  twenty  years  prior  to  the  commencement  of  this 
suit.  From  the  facts  found  it  further  appears  that  Branson 
street,  as  dedicated  to  the  public  on  the  plats  of  Clark  Wil- 
cutt's  addition,  Pilcher's  addition  and  the  original  plat  of 
the  town,  in  connection  with  the  strip  used  by  the  public,  with 
appellees'  permission,  across  their  said  land,  formed  a  con- 
tinuous and  straight  strip  extending  entirely  across  said  town 
of  the  uniform  width  of  forty-nine  and  one-half  feet,  aud  that 
until  the  erection  of  the  hotel  building  above  referred  to, 
there  was  no  obstruction  on  appellees'  laud  to  the  use  by  said 
town  and  the  public  of  said  Branson  street  in  its  uniform 
width  of  forty-nine  and  one-half  feet.  When  the  hotel 
building  was  erected  is  not  shown  save  that  it  was  since  the 
public  commenced  the  use  of  appellees'  land  as  a  part  of 
said  street  and  prior  to  March,  1887.  When  the  hotel  build- 
ing was  erected  it  was  so  placed  that  at  its  northeast  corner 
it  was  six  inches,  and  at  its  southeast  corner  thirty  inches, 
east  of  the  west  line  of  said  Branson  street ;  or,  in  other 
words,  if  Branson  street  was  extended  across  said  land  said 
building  would  extend  into  the  street  to  that  distance. 

In  March,  1887,  one  of  the  appellees,  with  others,  peti- 
tioned the  board  of  trustees  of  the  town  to  cause  the  side- 
walks on  said  Branson  street,  including  the  part  thereof  along 
and  on  said  land,  to  be  graded  to  the  width  of  eight  feet, 
and  paved  within  said  eight  feet  to  the  width  of  four  feet. 
The  board  granted  the  petition,  ordered  the  improvement 
made,  and  caused  the  engineer  of  the  town  to  set  stakes 
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showing  the  line  of  the  improvement  and  marking  the  outer 
or  curb -line. 

The  finding  is  a  little  obscure  as  to  the  location  of  the 
curb-line,  but  as  we  construe  it  the  curb-line  was  laid  to  cor- 
respond with  the  curb-line  on  other  parts  of  the  same  side 
of  Branson  street. 

The  walk  was  then  constructed  in  accordance  with  the 
order  of  the  board  of  trustees,  except  that  appellees,  instead 
of  improving  the  walk  in  front  of  their  hotel  building  so  as 
to  conform  to  the  boundaries  indicated  by  the  engineer,  dis- 
regarded the  curb-line  fixed  by  him,  and  so  constructed  the 
walk  that  at  the  northeast  corner  of  the  building  it  extended 
six  inches  east  and  outside  of  the  curb-line,  and  at  the  south- 
east corner  it  extended  thirty  inches  outside  thereof.  In 
other  respects,  as  to  grade,  width,  material,  etc.,  it  conformed 
to  the  order  made  and  the  stakes  set  by  the  engineer. 

The  court  finds  this  was  rendered  necessary  by  reason  of 
the  location  of  the  hotel  building  as  above  stated,  and  that 
in  order  that  the  walk  might  be  eight  feet  wide  in  front  of 
the  hotel  building,  it  was  necessary  cither  to  thus  extend  the 
walk  outside  the  curb-line,  or  move  the  building  back  to  that 
distance.  This  walk,  after  its  completion,  was  accepted  by 
the  town. 

In  April,  1888,  appellees,  with  others,  petitioned  the  board 
of  trustees  of  the  town  to  cause  Branson  street  to  be  graded 
and  macadamized.  The  prayer  of  the  petition  was  granted; 
and  the  necessary  steps  were  taken  by  the  board  to  grade 
and  macadamize  the  street  accordingly. 

In  order  to  carry  out  this  work  according  to  the  plans  and 
specifications  adopted  by  the  board,  the  court  finds  that  "  It 
will  be  necessary  to  take  up  and  remove  a  portion  of  said 
sidewalk  pavement  so  made  by  plaintiffs,  to  wit,  a  strip  off* 
the  east  side  thereof  six  inches  wide  at  the  north  end^ 
and  regularly  increasing  in  width  to  thirty  inches  wide  at 
the  south  end  thereof." 

The  town  authorities  let  the  contract  for  the  construction 
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of  the  street  improvement  to  appellant  Philip  Matler,  and 
at  the  time  this  suit  was  commenced  he  was  proceeding  to 
construct  the  same,  and  was  about  to  take  up  and  remove  that 
portion  of  appellees'  sidewalk  above  described.  If  taken  up 
and  removed  there  would  remain  but  five  and  one-half  feet 
in  width  of  sidewalk  in  front  of  the  south  end  of  said  hotel, 
and  seven  and  one-half  feet  at  the  north  end.  The  object 
of  this  suit  was  to  prevent  the  removal  of  that  portion  of 
the  sidewalk,  appellee^'  claim  being  that  by  its  removal 
irreparable  injury  would  be  done  to  their  said  property. 

The  conclusions  of  law  were  in  favor  of  appellees,  and  it 
was  ordered  that  a  temporary  injunction  previously  granted 
be  made  perpetual. 

We  regret  that  we  are  compelled  to  pass  upon  the  ques- 
tions presented  by  this  record  without  the  aid  of  a  brief  from 
counsel  for  appellees. 

Their  contention,  however,  as  we  gather  it  from  the  rec- 
ord, seems  to  be  that  the  town  has  never  acquired  the  right 
to  treat  the  strip  of  land  in  question  as  a  part  of  Branson 
street;  or,  if  their  conduct  has  been  such  as  to  amount  to  a 
dedication,  that  the  dedication  is  only  of  so  much  of  the  strip 
of  land  as  lies  outside  the  line  of  the  hotel  building,  which 
line  must  be  treated  as  the  boundary,  and  the  sidewalk  and 
curb-line  be  adjusted  accordingly ;  and  that  the  threatened 
cutting  away  of  a  portion  of  the  sidewalk,  which  they  aver 
will  render  their  property  worthless,  is  an  attempt  on  the 
part  of  the  town  to  so  widen  Branson  street  at  that  point  as 
to  take  a  part  of  the  laud  on  which  the  building  stands,  which 
has  never  been  dedicated  to  the  public,  and  thereby  deprive 
them  of  it  without  due  process  of  law. 

The  statement  which  we  have  made  of  the  facts  as  they 
were  found  by  the  court,  is,  we  think,  accurate  and  full  as 
to  all  facts  found  which  are  necessary  to  a  determination  of 
the  questions  involved. 

That  property  may  be  dedicated  to  a  public  use  is  a  prin- 
ciple too  well  established  to  require  any  citation  of  authori- 
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ties.  As  is  also  the  principle  that  all  that  is  necessary  to 
constitute  such  dedication  is  the  assent  of  the  owner  of  the 
soil  to  the  public  use,  and  the  actual  enjoyment  by  the  pub- 
lic of  the  use  for  such  a  length  of  time  that  public  accom- 
modation and  private  rights  would  be  materially  affected 
by  a  denial  or  interruption  of  the  enjoyment.  State  v.  Hill, 
10  Ind.  219 ;  Mauck  v.  Stitte,  66  Ind.  177 ;  Summers  v.  State, 
51  Ind.  201;  City  of  Indianapolis  v.  Kingsbury y  101  Ind. 
200.  There  must  be  in  such  case^  an  intent  on  the  part  of 
the  owner  to  dedicate,  and  the  intent  to  dedicate  must  clearly 
appear.  Dillon  Munic.  Corp.^  section  627  et  seq.  Such  in- 
tent may  be  inferred  from  circumstances. 

The  assent  of  the  owner  to  the  use  need  not  be  expressly 
declared,  nor  be  manifested  in  any  particular  manner,  but 
may  be  implied  from  the  conduct  of  the  owner  of  the  land. 
Elliott  Roads  and  Streets,  99. 

An  implied  dedication  arises  by  operation  of  law  from 
the  acts  of  the  owner.  Williams  v.  Wiley,  16  Ind.  362;  City 
of  Evansvilte  v.  Evans,  37  Ind.  229  ;  City  of  Indianapolis  v. 
Kingsbury,  supra;    Waltman  v.  Rund,  109  Ind.  366. 

It  is  considered  as  in  the  nature  of  an  estoppel  in  pais, 
and  once  made  it  is  irrevocable.  Elliott  Roads  and  Streets, 
89  et  seq, ;  Dillon  Munic.  Corp.,  section  631,  and  cases  cited  I 
Haynes  v.  Thomas,  7  Ind.  38. 

While  the  question  of  dedication  from  permissive  occu- 
pation and  use  depends  upon  the  intention  of  the  owner,  yet 
evidence  of  such  occupation  and  use  is  one  of  the  evidences 
of  an  intention  to  dedicate.  No  length  of  time  can  be  fixed 
as  necessary  to  enable  a  court  or  jury  to  find  that  there  has 
been  in  fact  a  complete  common  law  dedication.  The  ques- 
tion as  to  the  intention  of  the  owner  of  the  land  to  dedicate 
it,  is,  in  the  majority  of  cases,  one  of  mingled  law  and  fact, 
although  there  may  be  cases  where  the  facts  are  undisputed, 
and  where  they  admit  of  but  one  legal  interpretation,  or  can 
lead  to  but  one  conclusion,  and  in  all  such  cases  the  qnes- 
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tion  is  purely  one  of  law.  Elliott  Roads  and  Streets,  120 
el  seq, ;  Kennedy  v.  Mayor ^  etc.,  65  Md.  514. 

When  the  use  of  the  easement  has  continued  for  more 
than  twenty  years  the  rule  as  stated  by  some  of  the  au- 
thorities is  that  the  intention  of  the  owner  to  dedicate  will 
be  conclusively  presumed.  We  think,  however,  that  the 
authors  of  Roads  and  Streets,  above  cited,  state  the  princi- 
ple more  accurately  when  they  say  :  "  Twenty  years'  use  by 
the  public,  under  claim  of  right  evidenced  by  the  use,  will 
give  a  right  to  the  road  or  street,  of  which  the  owner  of  the 
fee  can  not  divest  the  public,  no  matter  what  may  have  been 
his  intention.  *  *  *  This  result  follows,  not  because  an 
iutention  to  dedicate  is  conclusively  presumed,  but  because 
the  statute  of  limitations  has  divested  the  owner  of  a  right 
by  destroying  the  remedy. '^     Elliott  Roads  and  Streets,  1 23. 

As  to  so  much  of  the  land  in  question  as  is  not  covered  by 
the  hotel,  we  have  no  difficulty  in  holding  that  the  public 
rights  therein  are  as  full  and  complete  as  if  it  had  been  form- 
ally and  expressly  dedicated  by  deed  or  plat.  As  to  that 
portion  covered  by  the  hotel  a  different  question  is  presented. 
Upon  the  facts  found  we  think  the  permissive  use  by  the 
public  of  the  strip  of  land  was  evidence  of  an  intention  of 
the  owners  to  dedicate  to  the  public  a  strip  thereof  corres- 
ponding in  width  to  the  strip  already  existing  in  connection 
therewith  immediately  north  and  south  of  it.  The  inference 
of  an  intention  to  dedicate  would  not  be  simply  to  dedicate 
that  portion  upon  which  there  was  actual  travel,  but  would 
evidence  the  intention  of  the  owner  that  Branson  street  was 
to  be  continued  across  their  land.  Barilett  v.  Beardmore,  77 
Wis.  356 ;  Sprague  v.  WaitCy  17  Pick.  309 ;  Hannum  v.  Belch- 
ertotcriy  19  Pick.  311 ;  Simmons  v.  Cornell,  1  R.  I.  519  ;  Cleve- 
land v.  Cleveland,  12  Wend.  172. 

If  such  use  continued  long  enough  before  the  erection  of 
the  hotel  to  make  the  dedication  complete,  the  fact  of  the 
subsequent  erection  of  the  hotel  would  not  affect  the  public 
right.     A  dedication  once  complete  can  not  be  revoked  by 
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the  mere  act  of  the  owner.  In  re  Commissioner  of  Public 
Parks,  6  N.  Y.  Supp.  779 ;  Dillon  Munic.  Corp.,  section 
631,  and  cases  cited;    Mai/or^  etc.,  v.  Franklin,  12  6a.  239. 

In  this  case,  however,  there  is  no  finding  which  shows  how 
long  the  public  use  of  the  land  had  continued  before  the 
erection  of  the*  hotel.  The  finding  is  that  such  use  com- 
menced before  the  hotel  was  built,  and  had  continued  more 
than  twenty  years  when  the  suit  was  commenced,  but  so  far 
as  the  finding  is  concerned  the  hotel  may  have  been  erected 
within  a  month  or  a  year  after  the  commencement  of  such 
use,  and  we  can  not  say  that  the  public  had  prior  thereto  ac- 
quired any  rights  therein. 

So  far,  then,  as  the  facts  are  found  in  this  case,  we  can 
only  say  that  except  for  the  strip  actually  covered  by  the 
hotel,  the  land  in  question  constitutes  a  part  of  Branson 
street,  and  that  the  rights  of  the  public  therein  are  as  com- 
plete, and  the  power  of  the  board  of  trustees  over  the  same 
as  ample,  as  if  there  had  been  an  express  statutory  dedi- 
cation of  it  by  the  owners. 

While  in  this  State,  by  statute  (section  3367,  R.  S.  1881), 
boards  of  trustees  of  incorporated  towns  are  given  exclusive 
power  over  the  streets  within  the  corporate  limits  of  their 
respective  towns,  and  are  invested  with  large  discretionary 
powers  in  the  exercise  of  the  duties  thus  imposed,  there  may 
arise  many  cases  where  it  becomes  the  duty  of  the  courts  to 
interfere  by  injunction  to  prevent  them  exceeding  their 
powers  or  abusing  such  discretion. 

Judge  Dillon  says:  "Generally  speaking,  equity  will  in- 
terfere in  favor  of,  or  against,  municipal  corporations,  on  the 
same  principles  by  which  it  is  guided  in  cases  between  other 
suitors."     Dillon  Munic.  Corp.,  section  908. 

While  this  is  true,  it  was  well  said  by  the  Supreme  Court 
of  New  Jersey  :  *^  The  process  of  injunction  has  been  called 
the  strong  arm  of  the  court,  and  it  has  been  often  said  that  to 
render  its  operation  useful  it  must  be  exercised  with  great  dis- 
cretion, and  only  when  necessity  requires.     Nor  am  I  aware 
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of  any  class  of  oases  to  which  it  should  be  applied  with 
greater  caution  than  to  the  proceedings  of  municipal  cor- 
porations in  the  execution  of  public  improvements.^'  Gross 
V.  Mayor,  etc.,  18  N.  J.  Eq.  305. 

We  think  it  should  be  shown  that  there  has  been  a  clear 
invasion  of  the  rights  of  a  party  to  justify  the  courts  in  in- 
terfering by  injunction  with  the  conduct  of  municipal  au- 
thorities in  making  street  improvements  of  the  character 
here  in  question. 

The  acts  complained  of  are,  that  in  the  grading  and  mac- 
adamizing of  the  street  they  are  proposing  to  cut  away  a 
portion  of  a  sidewalk  heretofore  constructed  by  their  order. 
In  addition  to  the  general  statute  heretofore  referred  to, 
which  gives  to  boards  of  trustees  of  incorporated  towns  ex- 
clusive power  over  streets,  etc.,  within  the  corporate  limits 
of  their  respective  towns,  certain  special  powers  are  given 
them  in  relation  to  the  grading  and  paving  of  sidewalks, 
and  the  grading,  paving,  gravelling  and  macadamizing  of 
streets.  Section  3357,  R.  S.  1881,  provides  that  **  When- 
ever in  the  opinion  of  the  board  of  trustees  of  any  incor- 
porated town  in  this. State,  public  convenience  requires  that 
the  sidewalks  of  any  street  in  such  town  should  be  graded 
or  paved  or  planked,  such  board  of  trustees  may,  by  an  or- 
dinance, compel  the  owners  of  lots  adjoining  such  street  to 
grade,  pave,  or  plank  the  same/'  The  three  sections  next 
succeeding  prescribe  the  manner  of  doing  this. 

Section  3363  provides  that  in  certain  cases,  upon  petition 
of  two-thirds  of  the  resident  owners  of  certain  real  estate^ 
such  board  of  trustees  shall  make  certain  improvements  or 
repairs  in  streets  and  sidewalks. 

Section  3364  provides  that  in  certain  cases,  upon  petition 
of  a  majority  of  the  resident  owners  of  certain  lots  or  lands, 
such  board  of  trustees  may  cause  the  grading,  paving,  grav- 
elling or  macadamizing  of  streets  or  parts  of  streets. 

These  statutes  commit  to  the  boards  of  trustees  a  wide 
discretion  as  to  the  making  of  such  improvements.     In  so 
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far  as  they  empower  the  board  to  compel  the  abutters  to  do 
the  work  or  pay  for  the  same,  under  familiar  and  well  settled 
principles  they  will  be  strictly  construed,  and  they  can  ex- 
ercise no  powers  except  such  as  the  statute  expressly  confers. 
For  example,  if  the  statute  authorizes  them  to  compel  the 
adjacent  lot-owner  to  grade  and  pave  or  plank  a  walk,  but 
does  not  authorize  them  to  thereafter  compel  him  to  repair 
or  keep  it  in  repair,  the  power  as  against  the  lot-owner  is 
exhausted  when  they  have  compelled  him  to  grade  and  pave 
or  plank,  and  it  will  thereafter  be  the  duty  of  the  town  to 
keep  it  in  repair. 

As  is  well  said  in  the  work  on  Roads  and  Streets  from 
which  we  have  heretofore  quoted :  "  The  right  to  levy  a 
special  assessment  is  purely  statutory  and  in  derogation  of 
common  right,  whereas,  making  public  improvements  de- 
manded by  the  public  good,  and  to  be  paid  for  out  of  the 
public  treasury,  is  the  exercise  of  a  corporate  function  that 
may  well  be  implied  from  the  general  words  of  the  act  of 
incorporation/'     Elliott  Roads  and  Streets,  343. 

Under  the  statute  above  referred  to,  with  reference  to  side- 
walks,  nothing  is  a  necessary  preliminary  to  action  by  the 
board  but  their  opinion  that  public  convenience  requires  it. 
They  are  unrestricted  in  determining  the  grade,  the  material 
of  which  it  shall  be  constructed,  or  its  width.  While  a  pe- 
tition is  necessary  to  authorize  them  to  grade  and  pave,  or 
gravel  or  macadamize  a  street,  so  as  to  charge  the  cost  of  the 
improvement  on  the  abutter,  the  board  is  unrestricted  in 
determining  the  grade,  the  width  to  which  it  shall  be  im- 
proved, and  in  otherwise  adopting  specifications  for  the 
work. 

In  this  case  the  board  had  determined  that  public  con- 
venience required  the  grading  and  paving  of  the  walk.  They 
had  required  that  it  be  graded  to  the  width  of  eight  feet,  and 
that  four  feet  of  the  walk  thus  graded  should  be  paved.  If 
they  had  decided  that  public  convenience  only  required  the 
grading  of  four  feet  instead  of  eight,  there  would  have  been 
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DO  grouDd  for  interference  by  the  courts.  That  was  a  mat- 
ter which  the  Legislature  has  left  solely  to  their  discretion, 
and  we  think  that  when  they  have  once  decided  that  public 
convenience  requires  the  grading  and  paving  of  eight  feet, 
and  it  has  been  done  accordingly,  they  are  not  thereby  pre- 
cluded from  afterwards  deciding  that  the  walk  is  wider  than 
the  public  needs  require,  and  causing  it  to  be  narrowed  to 
meet  their  changed  views. 

In  the  case  at  bar  the  sidewalk  had  been  graded  to  the 
width  of  eight  feet  in  obedience  to  the  order  of  the  board, 
and  four  feet  of  the  graded  space  had  been  paved.  What 
part  of  the  graded  space  was  covered  by  the  paving  does  not 
appear  from  the  finding.  Whether  in  the  outer,  the  inner,  or 
the  central  part,  the  court  does  not  say ;  it  is,  however,  not 
material.  The  land  in  question  formed  a  part  of  Branson 
street,  and  the  board  of  trustees  had  the  same  power  to  de- 
termine the  width  of  the  sidewalk  at  that  point  that  they 
bad  to  determine  the  width  of  any  other  sidewalk  on  any 
other  street,  and  in  the  absence  of  any  finding  showing  such 
abuse  of  the  discretion  with  which  the  law  has  clothed  them 
as  would  work  great  and  irreparable  injury  to  the  appellees, 
they  should  not  have  been  enjoined.  If  the  effect  of  the 
work  would  be  to  cut  off  or  destroy  appellees'  right  of  in- 
gress or  egress,  they  would  doubtless  be  entitled  to  enjoin 
the  board  from  doing  it,  but  no  such  case  is  presented. 

The  record  presents  another  question  which  is,  we  think, 
fatal  to  appellees'  contention.  To  entitle  them  to  an  injunc- 
tion it  was  necessary  for  them  to  plead  and  prove  facts  show- 
ing that  the  injunction  was  necessary  to  prevent  the  inflic- 
tion of  great  and  irreparable  injury.  The  complaint  docs 
contain  averments  which,  we  think,  are  probably  sufficient, 
but  no  fact  is  found  by  the  court  covering  this  averment. 
The  court  simply  finds  that  the  construction  of  the  work  as 
proposed  would  involve  the  taking  up  and  removal  of  a 
strip  of  the  sidewalk  "  six  inches  wide  at  the  north  end,  and 
regularly  increasing  in  width  to  thirty  inches  wide  at  the 
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south  end  thereof,  and  that  to  take  up  and  remove  the  part 
of  said  walk,  as  proposed,  will  leave  but  five  and  one-half 
feet  of  walk  in  front  of  the  south  end  of  said  hotel  for  a 
sidewalk,  and  seven  and  one-half  feet  at  the  north  end." 
What  effect,  if  any,  this  will  have  upon  the  hotel  is  not 
shown.  The  walk  remaining  may  be  of  ample  width.  The 
finding  indicates  nothing  to  the  contrary.  Only  four  feet 
in  width  of  the  walk  was  paved.  The  remaining  portion  . 
was  probably  left  to  be  sodded  for  ornament.  It  may  be 
that  the  paved  portion  will  all  remain  and  only  the  aesthetic 
sense  be  offended  by  the  removal  of  a  portion  of  the  orna- 
mental part  of  the  walk.  Access  to  the  premises  may  be 
rendered  easier  instead  of  more  difficult.  Upon  the  facts 
found  it  certainly  can  not  be  stated  as  a  legal  proposition 
that  the  walk  thus  left  will  not  be  sufficient,  or  that  the  pro- 
posed action  of  the  board  will  work  irreparable  injury  to 
appellees.  The  facts  found  were  insufficient  to  entitle  ap- 
pellees to  relief  by  injunction. 

Judgment  reversed,  with  instructions  to  the  court  below 
to  restate  its  conclusions  of  law  in  accordance  with  this 
opinion  and  to  render  judgment  accordingly. 

Filed  Jan.  31, 1891. 
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Railroad. — Injuries  to  Travellers  at  Public  Crossing, — Failure  to  Give  Statutory 
Signcds. — Contributory  Negligence, — Where  those  in  charge  of  a  train  ap- 
proach a  railroad  crossing  without  giving  the  statutory  signals,  they  are 
guilty  of  such  negligence  as  renders  the  company  liahle  to  one  who, 
without  concurring  negligence,  is  injured  while  attempting  to  cross  the 
track. 

Same. — Negligence. —  When  Qtieslion  of  Law  and  when  of  FaeL — Where  the 
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facts  are  undisputed,  and  where  but  one  inference  can  be  drawn  from  127     142 

the  undisputed  facts,  the  question  of  negligence  b  one  of  law ;  but  ^^^     ^^ 

where  more  than  one  inference  may  be  reasonably  drawn  from  the 
facts,  the  question  is  one  of  fiict  for  the  jury,  under  proper  instruc- 
tions from  the  court  For  a  state  of  facts  where  more  than  one  inference 
might  be  drawn,  and  where,  therefore,  the  question  of  negligence  was 
one  of  fact  foir  the  jury,  see  opinion. 

From  the  Allen  Circait  Court. 

/.  H.  Collina  and  B.  B.  Kingsbury,  for  appellant. 
W.  L.  Penfitldy  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellee,  as  ad- 
ministrator of  the  estate  of  Andrew  Bolander,  deceased, 
against  the  appellant,  to  recover  damages  for  an  injury  re- 
sulting in  the  death  of  the  said  Bolander. 

The  second  paragraph  of  the  complaint,  upon  which  the 
cause  was  tried,  alleges,  substantially,  that,  on  August  9th, 
1887,  the  appellant  was,  aud  still  is,  running  and  operating 
a  railroad  running  through  the  town  of  Garrett,  in  this  State ; 
that  during  all  of  said  time  there  extended  through  the  cen- 
tral part  of  said  town  and  public  street,  running  north  and 
south,  which  street  was  intersected  by  the  right  of  way  of 
the  defendant  and  its  tracks,  and  which  right  of  way  and 
tracks  ran  east  and  west  through  the  central  portion  of  said 
town,  and  all  of  which  were  within  the  corporate  limits  of 
said  town ;  that  on  said  day  the  decedent  was  driving  north 
along  said  street  with  a  span  of  horses  and  wagon  thereto 
attached,  and  while  he  was  thus  driving  along  said  street  and 
onto  and  upon  said  crossing,  and  was  attempting  to  drive  and 
pass  over  said  crossing,  he  was,  without  any  fault  on  his  part, 
run  against  and  over  by  an  engine  and  car  of  the  defendant 
thereto  attached,  solely  through  and  by  the  negligence  of  the 
defendant ;  that  the  defendant,  by  its  servants,  who  were  then 
operating  said  engine  and  car  as  aforesaid,  negligently  failed 
and  omitted  to  give  any  warning  or  signal  of  the  approach 
of  said  engine  and  car  towards  the  crossing,  by  the  sound- 
ing of  a  whistle  or  the  ringing  of  a  bell,  or  by  any  watch- 
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man  or  flagman,  or  in  any  other  manner,  and  had  negligently 
failed  to  provide  any  such  watchman  or  flagman  or  gate  at 
such  crossing,  although  it  was  frequently  passed  over  by  the 
travelling  public ;  that  although  said  decedent,  as  he  ap- 
proached and  entered  upon  said  crossing,  exercised  all  due 
and  proper  care  on  his  part,  and  looked  and  listened  to  see 
or  hear  any  train  that  might  be  approaching,  yet  being  un- 
able to  see  or  hear  any  train  or  engine  in  motion  on  account 
of  the  obstruction  of  his  view  by  cars  and  trains  of  cars  then 
standing  on  said  track,  and  there  being  no  signal  or  warn- 
ing of  any  kind  of  the  movement  of  said  switch  engine  and 
car,  he  was,  without  any  negligence  on  his  part,  and  solely 
by  and  through  the  said  negligence  of  the  defendant,  run 
upon  and  over  by  said  car  and  switch  engine,  and  was  by  said 
collision  so  bruised,  mangled,  crushed  and  mortally  wounded 
that  from  said  wounds  and  injuries  he,  within  a  few  days 

thereafter,  died,  to  wit,  on  the  day  of  August,  1887; 

that  said  collision,  wounding  and  death  of  the  decedent  were 
caused  solely  by  the  aforesaid  negligence  of  the  defendant, 
and  without  any  fault  on  his  part;  that  said  decedent  was, 
at  the  date  of  said  collision,  forty-three  years  old,  was  of 
sound  constitution,  healthy,  industrious  and  frugal,  and  by 
his  toil  and  exertions  supported  his  family  in  comfort;  that 
he  left  surviving  him  his  widow,  Elizabeth  Bolander,  and 
four  children,  to  wit,  Frank,  Emma,  Lettie  and  Jeremiah, 
aged  respectively,  22,  18,  16  and  15  years;  that  said  widow 
and  children  depended  solely  upon  said  decedent  for  their 
support,  nurture,  education  and  maintenance,  and  this  action 
is  prosecuted  solely  for  their  benefit ;  that  at  the  time  of  said 
collision  said  decedent  was  engaged  in  business  in  which  he 
w^as  capable  of  earning  an  income  of  $1,500  per  year;  that 
by  reason  of  the  premises  said  widow  and  children  and  the 
plaintiff*  had  been  damaged  in  the  sum  of  $10,000,  for  which 
the  plaintiff^  demands  judgment. 

To  this  complaint  the  appellant  filed  an  answer  consisting 
of  the  general  denial. 


NOVEMBER  TERM,  1890.  145 

The  Baltimore  and  Ohio  and  Chicago  Railroad  Co.  «.  Walborn,  Adm'r. 

Upon  a  trial  the  jury  returned  a  general  verdict  for  the 
appellee,  upon  which  the  court,  over  a  motion  for  a  new 
trial,  rendered  judgment. 

Under  the  repeated  rulings  of  this  court  to  the  effect  that 
we  will  not  undertake  to  weigh  the  evidence  in  a  cause, 
every  material  fact  necessary  to  make  out  the  appellee's  case 
which  the  evidence  tends  to  establish  must  be  taken  as  true, 
as  it  was  so  found  by  the  jury.  Under  this  rule  the  mate- 
rial facts  in  the  case  are,  substantially,  as  follows : 

The  injury  for  which  this  suit  was  prosecuted  occurred  in 
the  town  of  Grarrett  on  the  1st  day  of  August,  1887.  At 
the  point  where  it  occurred  the  appellant  has  six  railroad 
tracks  running  east  and  west  parallel  with  each  other.  The 
most  southern  rail  and  the  most  northern  rail  of  said  tracks 
are  about  sixty-five  feet  apart.  Randolph  street,  in  the 
town  of  Garrett,  which  is  eighty  feet  wide,  runs  north  and 
south  and  crosses  the  six  tracks  of  the  appellant  at  the  point 
where  the  injury  occurred.  Quincy  street  runs  east  and 
west  at  a  distance  of  about  three  hundred  and  twenty  feet 
south  of  the  point  where  Randolph  street  crosses  the  appel- 
lant's tracks.  Both  sides  of  Randolph  street,  south  of 
Quincy,  are  occupied  with  business  buildings  for  a  distance 
of  two  or  three  blocks  south  of  Quincy  street ;  and  by  rea- 
son of  that  fact  the  view  of  a  person  travelling  north  on 
Randolph  is  shut  off  both  from  the  east  and  west.  Near  the 
west  side  of  Randolph  street  a  large  round-house  and  ma- 
chine shops  and  other  large  buildings  are  situated.  A  board 
fence,  six  or  seven  feet  high,  completely  enclosed  the  grounds 
belonging  to  the  appellant  north  of  Quincy  street,  west  of 
Randolph  street  and  of  defendant's  tracks,  except  a  small 
space  near  the  west  end  of  the  fence.  The  fence  approaches 
within  fifteen  feet  of  the  most  southerly  of  the  appellant's 
tracks.  At  the  time  of  the  injury  the  third  and  fourth 
tracks  from  the  south  were  occupied  with  long  trains  of 
freight  cars,  which  were  standing  still,  and  were  cut  into 
•    Vol.  127.— 10 
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two  sections  at  the  crossing,  leaving  a  passage  way  between 
them  of  from  eighteen  to  twenty-five  feet,  the  two  sections 
west  of  the  crossing  occupying  the  tracks  upon  which  they 
stood  to  the  round-house  and  machine  shops,  which  stood 
on  the  south  side  of  the  tracks.  The  yard-office  and  other 
buildings  stand  near  the  northeast  corner  of  the  laud  en- 
closed by  the  fence  above  referred  to,  so  that  it  was  impos- 
sible for  persons  travelling  on  Randolph  street  north  towards 
the  crossing  to  see  trains  of  cars  moving  along  the  northerly 
track  eastward  to  the  point  where  Randolph  street  crosses 
the  tracks.  On  the  south  side  of  the  tracks,  and  east  of 
Randolph  street,  stands  the  passenger  depot  and  adjacent 
building,  one  hundred  and  fifty  feet  long,  the  west  end  of 
which  approaches  within  about  seventy  feet  of  Randolph 
street,  the  building  being  from  ten  to  fourteen  feet  south  of 
the  most  southerly  track.  On  the  north  side  of  the  tracks 
stands  the  freight-house  within  eight  to  fifteen  feet  of  the 
most  northerly  track  and  within  twenty-eight  feet  of  the  east 
side  of  Randolph  street. 

On  the  morning  of  the  1st  day  of  August,  1887,  about  8 
o'clock,  the  deceased  approached  the  crossing  from  the  south 
on  Randolph  street,  in  a  milk  wagon,  with  the  curtains 
rolled  up  on  either  side  so  as  not  to  obstruct  his  view  or 
hearing.  He  was  a  man  of  good  hearing  and  average  sight. 
While  he  was  driving  north  on  Randolph  street  towards  the 
crossing,  at  a  point  one  hundred  feet  south,  he  drove  his  team 
at  a  walk,  the  team  continuing  to  walk  until  it  entered  upon 
the  first  or  second  track  from  the  south.  The  team  was 
kind,  gentle  and  well-broken,  and  was  under  his  control. 
Just  before  entering  upon  the  tracks  at  the  crossing,  and  as 
he  entered  thereon,  he  looked  both  east  and  west  along  the 
tracks  to  see  and  listened  to  ascertain  whether  he  could  hear 
any  trains  approaching,  and  did  not  either  see  or  hear  any 
train  or  engine  in  motion.  There  was  no  sound  of  bell  or 
whistle,  or  any  other  noise  indicating  the  approach  of  an 
engine  or  train.     A  dray  was  driven  across  the  tracks  from 
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one  to  three  minutes  ahead  of  him.  After  he  drove  upon 
the  crossing  he  continued  to  look  east  and  west  for  approach- 
ing trains  or  engines.  About  the  time  his  horses  reached 
the  sixth  track  in  passing  from  the  south^'an  engine  and  flat- 
car  appeared  in  close  proximity,  running  at  the  rate  of  about 
eight  miles  an  hour,  without  escaping  steam  or  ringing  bell. 
As  he  passed  between  the  freight  cars  above  mentioned,  some 
men  on  the  opposite  side  of  the  tracks,  seeing  the  approach- 
ing engine  and  flat-car,  and  the  danger  of  the  deceased,  be- 
gan to  halloo  and  motion  him  to  stop,  but  he,  supposing  the 
danger  to  proceed  from  the  freight  cars,  started  his  horses  in 
a  brisk  trot.  He  could  not  see  the  engine  until  he  was  on  the 
fourth  track.  When  his  team  saw  the  approaching  engine 
it  became  frightened  and  unmanageable.  He  exercised  his 
utmost  effort  to  stop  his  team,  but  without  success.  Find* 
iug  that  he  was  unable  to  manage  his  team  he  urged  it  for- 
ward in  order  to  cross  in  time  to  escape  a  collision,  but  was 
struck  by  the  moving  engine  and  flat-car,  receiving  injuries 
from  which  he  died.  From  the  time  the  engine  started 
towards  the  crossing  until  after  the  collision  occurred  no 
whistle  was  sounded  nor  was  the  bell  rung.  Before  his  death 
Bolander  was  in  the  habit  of  passing  over  this  crossing  from 
'two  to  three  times  a  day,  and  was  well  acquainted  therewith. 

There  is  no  question  made  in  the  case  as  to  the  negligence 
of  those  in  charge  of  the  engine  which  struck  and  caused  the 
death  of  Bolander. 

In  approaching  the  crossing  without  ringing  the  bell,  as 
required  by  the  statute  upon  the  subject,  they  were  guilty 
of  such  negligence  as  rendered  the  company  liable  for  the 
injury  of  which  complaint  is  made,  provided  it  occurred 
without  the  fault  or  negligence  of  the  deceased.  Pittsburgh, 
ete.y  R.  W.  Co.  v.  Martin,  82  Ind.  476  ;  Chicago,  etc.,  R.  R. 
Co.  V.  Bogga,  101  Ind.  522;  Cincinnati^  etc.,  R.  R.  Co.  v. 
Butler,  103  Ind.  31. 

The  only  remaining  inquiry  arising  upon  these  facts,  there- 
fore, relates  to  the  question  as  to  whether  they  show  such 
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contributory  negligence  on  the  part  of  the  deceased  as  pre- 
cludes a  recovery  on  account  of  the  injury  resulting  in  his 
death.  Ordinarily  negligence  is  a  mixed  question  of  law 
and  fact,  but  it  has  often  been  held  by  this  and  other  courts, 
that,  generally,  where  the  facts  are  undisputed,  the  question 
of  negligence  becomes  one  of  law.  This  rule  prevails  where 
but  one  inference  is  to  be  drawn  from  the  undisputed  facts, 
and  where  the  inferences  can  lead  to  but  one  result.  Many 
cases  illustrating  thi^  rule  are  found  in  the  reported  cases  of 
this  court.  For  instance,  the  law  fixes  the  degree  of  care 
and  duty  to  be  exercised  by  a  person  about  to  enter  upon 
a  railroad  crossing.  It  is  his  duty,  when  approaching  a 
point  upon  the  highway,  where  a  railway  track  is  crossed 
upon  the  same  level,  to  proceed  with  caution,  and  if  he  at- 
tempts to  cross  the  track,  either  on  foot  or  in  a  vehicle,  he 
must,  in  so  doing,  exercise  what  the  law  regards  as  ordinary 
care  under  the  circumstances.  He  must  assume  that  there 
is  danger,  and  act  with  ordinary  prudence  and  circumspec- 
tion upon  that  assumption.  In  attempting  to  cross  he  must 
listen  for  signals,  notice  signs  put  up  as  warnings  and  look 
attentively  up  and  down  the  track.  Ohio,  etc.,  R,  W,  Co. 
V.  Hill,  117  Ind.  56. 

As  illustrating  the  rule  that  where  but  one  inference  can 
be  drawn  from  the  undisputed  facts,  and  where  the  infer- 
ences to  be  drawn  can  lead  to  but  one  result,  the  ques- 
tion of  negligence  is  one  of  law,  are  the  cases  which  hold 
that  a  party  approaching  a  railroad  crossing  under  given 
circumstances  can  not  recover  for  injuries  unless  he  looks 
and  listens  for  approaching  trains.  Cincinnati,  etc.,  R.  R. 
Co.  V.  Butler,  103  Ind.  31 ;  Cincinnati,  etc.,  R.  W.  Co.  v. 
Howard,  124  Ind.  280;  Lake  Shore,  etc.,  R.  W.  Co.  v. 
Frantz,  127  Pa.  St.  297 ;  Aiken  v.  Pennsylvania  R.  R,  Co., 
130  Pa.  St.  380. 

In  this  class  of  cases  the  court  adjudges,  as  a  matter  of 
law,  that  the  party  injured  has  been  guilty  of  such  contrib- 
utory negligence  as  precludes  a  recovery.     Another  large 
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class  of  cases  further  illustrating  the  rule  is  where  the  courts 
hold  that  under  the  given  state  of  facts  the  party  injured  was 
not  guilty  of  negligence,  or  that  the  railroad  company,  un- 
der the  undisputed  facts,  was  not  negligent.  The  cases  of 
this  class  are  too  numerous  to  require  special  mention. 

Between  these  two  classes,  one  holding  that  the  court  will 
adjudge  negligence  from  a  given  state  of  facts,  and  the  other 
holding  that  the  court  will  adjudge  that  there  was  no  negli- 
gence from  another  and  different  given  state  of  facts,  is  an- 
other class,  which  consists  of  a  state  of  facts  from  which 
different  conclusions  may  be  drawn,  and  from  which  differ- 
ent deductions  and  results  may  be  had. 

This  cla&s  of  cases  belongs  to  the  jury,  under  proper  in- 
structions from  the  court,  and  the  court  will  not  undertake 
to  say,  as  a  matter  of  law,  that  any  given  state  of  facts  be- 
longing to  this  class  constitutes  negligence.  The  cases  il- 
lustrating the  rule  applicable  to  this  class  of  facts  are  numer- 
ous. One  of  the  cases  upon  this  subject  is  Railroad  Co,  v. 
Stout,  17  Wallace,  657.  In  that  case  Justice  Hunt,  who  deliv- 
ered the  opinion  of  the  court,  in  speaking  of  the  rule  last  above 
mentioned,  said  :  "  Upon  the  facts  proven  in  such  cases,  it  is 
a  matter  of  judgment  and  discretion,  of  sound  inference,  what 
is  the  deduction  to  be  drawn  from  the  undisputed  facts.  Cer- 
tain facts  we  may  suppose  to  be  established  from  which  one 
sensible,  impartial  man  would  infer  that  proper  care  had  not 
been  used,  and  that  negligence  existed  ;  another  man  equally 
sensible  and  equally  impartial  would  infer  that  proper  care 
had  been  used,  and  that  there  was  no  negligence.  It  is  this 
class  of  cases  and  those  akin  to  it  that  the  law  commits  to 
the  decision  of  a  jury.  Twelve  men  of  the  average  of  the 
community,  comprising  men  of  education  and  men  of  little 
education,  men  of  learning  and  men  whose  learning  consists 
only  in  what  they  havq  themselves  seen  and  heard,  the  mer- 
chant, the  mechanic,  the  farmer,  the  laborer ;  these  sit  to- 
gether, consult,  apply  their  separate  experience  of  the  af- 
fairs of  life  to  the  facts  proven  and  draw  a  unanimous  con- 
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elusion.  This  average  judgment  thus  given  it  is  the  great 
effort  of  the  law  to  obtain.  It  is  assumed  that  twelve  men 
know  more  of  the  common  affairs  of  life  than  does  one  man, 
that  they  can  draw  wiser  and  safer  conclusions  from  admit- 
ted facts  thus  occurring  than  can  a  single  judge." 

In  the  case  otOhio,  etc.,  R.  TT.  Co,  v.  Collarn,  73  Ind.  261, 
the  language  above  quoted  is  set  out  and  approved  by  this 
court.  As  further  illustrating  this  latter  rule  see  Nordyhe  & 
Marmon  Co,  ▼.  Van  Sant,  99  Ind.  188 ;  Pinnell  v.  Stringer,  59 
Ind.  555 ;  Ruff  v.  Ruff,  85  Ind.  431 ;  Bethell  v.  Bethell,  92 
Ind.  318;  Lake  Shore,  etc.,  R.  W.  Co.  v.  Foster,  104  Ind. 
293;  North  British,  etc.,  Co.  v.  Crutchjield,  108  Ind.  518; 
Palmer  v.  Chicago,  etc.,  R.  R.  Co,,  112  Ind.  250;  TTa- 
bash,  etc.,  R,  W.  Go.  v.  Locke,  112  Ind.  404;  Gaynor  v.  Old 
Colony,  etc.,  R.  W.  Co.,  100  Mass.  208 ;  Viiitoii  v.  Schwab,  32 
Vt.  612;  Chicago,  etc.,  R.  R.  Co.  v.  Boggs,  supra]  Salter 
V.  Utica  R.  R.  Co.,  88  N.  Y.  43 ;  Erench  v.  Taunton  Branch 
R.  R.  Co.,  116  Mass.  537;  Bonnell  v.  Delaware,  etc.,  R.  R. 
Co.,  39  N.  J.  189 ;  Kelley  v.  St.  Paul,  etc.,  R.  W.  Co.,  29 
Minn.  1 ;  Louisville,  etc.,  R.  R.  Co.  v.  Crunk,  119  Ind.  542. 

The  case  now  before  Us  belongs  to  the  intermediate  class 
above  named.  We  are  asked  to  adjudge,  as  a  matter  of  law 
under  the  facts  above  set  forth,  that  the  deceased  was  guilty 
of  such  negligence  on  his  part  as  precludes  the  administra- 
tor in  this  case  from  recovering  against  the  appellant  for  the 
injury  which  resulted  in  his  death.  This  we  can  not  do. 
The  question  as  to  whether  he  was  or  was  not  guilty  of  neg- 
ligence under  the  facts  and  circumstances  above  detailed 
was,  in  our  opinion,  a  question  for  the  jury  under  proper 
instruction  from  the  court. 

We  have  carefully  examined  the  instructions  given  by  the 
court  and  find  no  error  therein.  They  stated  the  law  of  the 
case  to  the  jury  correctly.  Of  the  instructions  asked  and 
refused  those  which  state  the  law  correctly  are,  we  think, 
embraced  in  those  given  by  the  court. 

Some  complaint  is  made  as  to  the  action  of  the  court  in 
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admitting  certain  evidence,  but  after  a  careful  consideration 
of  the  question  presented  we  do  not  think  the  court  erred 
in  the  matter  of  which  complaint  is  made.  Smith  v.  State, 
28  Ind.  321 ;  Cincinnati,  etc.,  R.  R.  Go.  v.  McDougal,  108 
Ind.  179. 

After  a  careful  examination  of  all  the  questions  presented 
bj  the  record  we  have  found  no  error  therein  for  which  the 
judgment  should  be  reversed. 

Judgment  affirmed. 

Filed  Jan.  14, 1891 ;  petition  for  a  rehearing  oyerraled  March  19, 1891. 
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LiENB. — Agister^s  Lien. — I^rior  Recorded  Moi-tgagc-^The  lien  created  hy 
statute  (section  5292,  B.  8. 1881 )  in  favor  of  an  agister  is  subordinate 
to  the  lien  of  a  prior  recorded  mortgage. 

From  the  Marion  Superior  Court. 

A.  G.  Ayres,  E.  A.  Brown  and   L.  if.  Harvey,  for  ap- 
pellant. 
H.  J.  Everett,  for  appellee. 

Berkshire,  J. — The  complaint  contains  two  paragraphs^ 
but  as  the  judgment  rests  upon  the  first  we  need  not  notice 
the  second. 

The  appellee  was  the  plaintiff  in  the  trial  court  and  alleges 
that  he  was  the  owaer,  by  virtue  of  a  chattel  mortgage, 
which  was  duly  recorded,  of  two  sorrel  horses,  and  that  the 
appellant  wrongfully  took  possession  of  said  horses,  disposed 
of  them  and  converted  the  proceeds  thereof  to  his  own  use. 
The  case  was  put  at  issue  and  tried,  and  a  judgment  ren- 
dered for  the  appellee.  The  facts  presented  by  the  record, 
so  far  as  we  need  refer  thereto,  are  as  follows : 
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A  Mrs.  Aiusworth  was  the  owner  of  the  horses^  together 
with  some  other  property ;  she  executed  a  chattel  mortgage 
ou  the  property  to  secure  a  note  executed  by  her  to  the  ap- 
pellee for  the  sum  of  $500. 

The  mortgage  was  duly  recorded,  and  by  its  terms  the 
mortgagor  was  to  retain  possession  of  the  property  until  ma- 
turity of  the  note,  and  in  case  of  default  in  payment  of  the 
debt  at  maturity  the  appellee,  as  such  mortgagee,  was  en- 
titled to  the  possession  of  the  property.  After  the  execu- 
tion of  the  mortgage,  the  husband  of  the  mortgagor  con- 
tracted with  the  appellant,  an  agister,  to  feed  and  care  for 
said  horses,  and  placed  them  in  his  possession  for  that  pur- 
pose ;  afterwards  the  appellant,  not  having  been  paid  for 
services  and  expense,  in  keeping  and  caring  for  said  horses, 
advertised  the  same  for  sale  at  public  auction  and  be- 
came the  purchaser  for  the  amount  which  he  claimed  to  be 
due  to  him ;  and  thereafter  he  sold  and  disposed  of  said 
horses  to  other  parties. 

There  is  some  question  raised  as  to  whether  or  not  there 
was  a  redemption  from  said  sale  by  virtue  of  an  arrange- 
ment made  between  the  husband  of  Mrs.  Ainsworth  and  the 
appellant,  but  in  view  of  the  conclusions  to  which  we  have 
arrived  whether  there  was  a  redemption  or  not  does  not  be- 
come material. 

The  point  is  also  made  that  under  the  evidence  and  the 
issues  in  the  case,  it  became  a  question  of  fact  for  the  jury 
whether  or  not  the  horses  were  delivered  to  the  appel- 
lant to  feed  and  care  for,  with  the  knowledge  and  consent 
of  the  appellee ;  but  as  there  is  an  .entire  failure  of  evidence 
as  to  any  such  knowledge  or  consent  nd  such  question  is  pre- 
sented for  our  consideration.  The  one  single  question  which 
the  record  presents  is,  who  had  the  superior  lien,  the  mort- 
gagee or  the  agister  ? 

We  have  the  following  statute  in  regard  to  the  recording 
of  chattel  mortgages : 

"  Section  4913.   No  assignment  of  goods,  by  way  of  mort- 
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gage^  shall  be  valid  against  any  other  person  than  the  parties 
thereto,  when  such  goods  are  not  delivered  to  the  mortgagee 
or  assignee  and  retained  by  bim,  unless  such  assignment  or 
mortgage  shall  be  acknowledged,  as  provided  in  case  of 
deeds  of  conveyance,  and  recorded  in  the  recorder's  office 
of  the  county  where  the  mortgagor  resides,  within  ten  days 
after  the  execution  thereof." 

At  common  law  an  agister  had  no  lien.  Grinnell  v.  Cooky 
3  Hill,  485  (38  Am.  Dec.  663) ;  Bissell  v.  Pearce,  28  N.  Y. 
252 ;  13  Am.  &  Eng.  Encyc.  of  Law,  943,  and  citations  in 
notes  2  and  3. 

Nearly  all  of  the  States  have  statutes  recognizing  the  right 
of  livery  stable  keepers  and  agisters  to  a  lien  on  horses  and 
other  animals  for  their  keep,  and  necessarily  the  extent  and 
character  of  the  lien  depend  upon  the  construction  to  be 
given  to  the  statute  creating  it.     Our  statute  is  as  follows : 

'' Section  5292.  The  keepers  of  livery  stables  and  all 
others  engaged  in  feeding  horses,  cattle,  and  hogs,  and  other 
h've  stock  shall  have  a  lien  upon  such  property  for  the  feed 
and  care  bestowed  by  them  upon  the  same,  and  shall  have 
the  same  rights  and  remedies  as  are  provided  for  those  per- 
sons heretofore  having,  by  law,  such  lien  in  the  act  to  which 
this  is  supplemental." 

It  is  not  necessary  to  call  attention  to  the  original  act,  as 
it  will  throw  no  light  upon  the  question  under  consideration. 
The  language  employed  in  the  statute  is  general  in  its  char- 
acter. It  does  not  seem  to  have  been  the  intention  of  the 
Legislature  to  do  more  than  to  create  a  lien  in  favor  of  the 
classes  of  persons  named  ;  and  not  having  expressed  any  in- 
tention of  giving  to  these  persons  superiority  over  other 
lien-holders,  we  think  it  is  but  fair  to  presume  that  it  was 
the  intention  of  the  Legislature  to  place  them  on  a  common 
plane  with  other  lien-holders,  the  first  in  the  order  of  tiAie 
having  superiority. 

As  the  agister^s  lien  depends  alone  upon  the  statute,  it  can 
have  no  greater  force  than  the  statute  gives  it,  and  as  the 
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Legislature  has,  as  we  have  said^  maDifested  no  intention 
of  giving  to  it  superiority  over  other  liens,  it  can  have  none. 
And  we  may  say  in  this  connection  that  we  can  imagine 
no  good  reason  why  superiority  should  exist  in  favor  of  an 
agister  over  other  lien-holders.  The  lien  of  each  rests  upon 
a  valuable  consideration  arising  out  of  contract,  express  or 
implied,  unless  it  may  be  the  general  lien  which  the  law 
creates  when  an  execution  is  in  the  hands  of  a  ministerial 
officer,  the  effect  of  which,  as  against  an  agister's  lien,  we  are 
not  now  called  upon  to  consider. 

The  appellee  loaned  his  money  in  good  faith  and  took  a 
note  and  a  chattel  mortgage  to  secure  the  same ;  he,  within 
the  time  allowed  by  law,  had  his  mortgage  recorded ;  the  ap* 
pellant,  with  notice  (for  he  was  bound  to  take  notice)  of  the 
appellee's  mortgage,  under  a  contract  with  one  not  the  owner 
of  the  property,  but  at  most  her  agent,  furnished  his  feed 
and  services  (which  was  but  money),  whereby  the  mortgagor 
became  indebted  to  him,  and  to  secure  which  indebtedness 
the  law  created  a  Hen.  Not  only  was  the  record  of  the  mort- 
gage  notice  to  the  appellant  of  the  appellee's  lien,  but  notice 
also  (if  that  were  important)  as  to  whom  the  property  be- 
longed. Had  the  appellant  had  actual  notice  of  the  appel- 
lee's mortgage,  and  in  the  face  of  such  notice  had  he  taken 
the  property  to  keep,  what  plausibility  would  there  be  in 
his  claim  to  superiority  of  lien?  What  equity  would  there 
be  in  such  a  claim  ?     None  whatever. 

With  the  record  before  him  (and  constructively  it  was  be- 
fore him),  the  notice  came  with  the  same  force  to  the  appel- 
lant as  if  he  had  had  actual  notice,  and  was  as  effectual  to  him 
as  an  agister  as  toother  classes  of  junior  lien-holders.  But  if 
it  were  necessary  we  might  add  further,  that  one  of  the  con- 
ditions in  the  appellee's  mortgage  was  that  the  mortgagor 
should  not  remove  the  pledged  property  from  where  it  was 
at  the  time  the  mortgage  was  executed,  except  by  the  consent 
of  the  mortgagee,  and  of  this  the  appellant  had  notice. 

We  concede  that  there  is  some  conflict  of  authority  as  to 
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the  coDstruction  to  be  placed  upoa  statutes  creating  liens  in 
favor  of  agisters,  as  to  whether  these  liens  should  have  su- 
periority over  other  specific  liens  senior  thereto.  I'he  de- 
cisions, however,  in  some  of  the  cases  which  seem  to  be  ad- 
verse to  our  conclusion  were  influenced '  by  special  circum- 
stances. See  Vose  v.  Whitney,  7  Mont.  385 ;  Smith  v.  Stevens, 
36  Minn.  303. 

The  last  case  turned  upon  the  express  language  of  the  stat- 
ute of  Minnesota,  the  statute  expressly  providing  that  the 
keeping  at  the  request  of  the  legal  posaeseor  shall  be  sufficient 
to  create  the  lien ;  the  court  holding  that  the  mortgagee  took 
his  mortgage  with  a  full  knowledge  that  under  the  law  the 
mortgagor  might  create  an  agister^s  lien  against  it  superior  to 
his  mortgage,  and  hence  was  bound  thereby.  See  Hammond 
v.  Danielson,  126  Mass.  294. 

But  the  weight  of  authority  and,  as  we  think,  the  better 
reasoned  cases,  are  in  accord  with  the  conclusion  to  which 
we  have  arrived.  See  McGhee  v.  Edwards,  87  Tenn.  506  ; 
Jackson  v.  Kasseall,  30  Hun,  231 ;  Bissell  v.  Pearce,  supra  ; 
Charles  v.  Neigelsen,  15  111.  App.  17 ;  Sargent  v.  Usher,  55 
N.  H.  287 ;  State  Bank  v.  Loive,  22  Neb.  68 ;  Easter  v. 
Goyne,  51  Ark.  222;  Jones  Liens,  sections  691-3;  Jones 
Mortgages,  section  472. 

The  lien  which  exists  in  favor  of  one  making  repairs  upon 
a  vessel  rests  U})on  other  principles  than  does  a  statutory 
lien  in  favor  of  an  agister,  and  hence  we  do  not  think  the 
authorities  cited  as  to  the  effect  of  sut*h  liens  are  in  point. 

In  Easter  v.  Ooyne,  supra,  it  is  said  :  "  The  statute  under 
consideration  does  not  evince  the  intention  to  give  preference 
to  the  statutory  lien,  and  in  the  absence  of  a  legislative  in- 
tent to  that  effect,  the  courts  have  not,  unless  in  exceptional 
instances,  permitted  the  lien  created  by  the  statute  to  be- 
come paramount  to  a  prior  recorded  mortgage.  *  *  *  In 
accordance  with  this  rule  it  has  been  decided  by  this  court 
that  a  mechanic's  lien  is  subordinate  to  a  prior  recorded 
mortgage."     And  so  it  has  been  held  by  this  court  as  to  a 
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mechanic's  lien.  McCrisaken  v.  Osweiler,  70Ind.  131 ;  Close 
V.  Hunt,  8  Blackf.  254 ;  Troth  v.  Hunt,  8  Blackf.  580. 

The  case  of  Case  v.  Allin,  21  Kan.  217,  being,  as  we  think, 
against  the  great  weight  of  authority,  and  in  principle  against 
our  own  cases  cited  above,  we  can  not  give  to  it  the  weight 
that  it  would  otherwise  be  entitled  to  receive. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Dec.  16,  1890 ;  petition  for  a  rehearing  overruled  Mar.  20, 1891. 
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The  Chicago,  St.  Louis  and   Pittsburgh  Railroad 

Company  et  al.  v.  Eisert. 

Street. — ObBtruciion  of, — Injunction. — A  private  individual  may  maintain 
an  action  because  of  an  obstruction  of  a  public  street,  where  such  ob- 
struction peculiarly  affects  him,  although  it  does  not  affect  the  general 
public. 

Same.— Jn/wnciicm. — Irreparable  Injury, — If  the  damages'  are  irreparable 
such  as  affecting  the  free  use  of  a  residence,  or  an  abutting  lot,  cutting 
off  ingress  or  egress  thereto,  and  endangering  the  property,  life  and 
health  of  persons  residing  thereon,  an  injunction  will  be  granted  to  pre- 
vent the  obstruction. 

Injunction. — Complaint  as  Evidence. — A  verified  complaint,  in  an  action 
for  an  injunction,  submitted  to  the  court  on  the  trial  as  evidence  in  the 
case,  will  be  treated  as  any  other  document  put  in  evidence. 

Railroad. —  Tmcks  Laid  in  Sfreet. — Double  Tracks. — *^ Line  of  BaHroad.*^ — 
A  city  granted  a  right  of  way  to  a  railroad  company  to  lay  its  track  in  a 
street,  upon  condition  that  it  grade  and  gravel  such  street,  and  make 
and  maintain  all  necessary  culverts  and  crossings,  the  grade  to  be 
established  so  as  not  to  materially  interfere  with  the  convenience 
of  the  public  in  crossing  the  track  where  other  streets  intersected  such 
street.  Another  condition  was  that  the  "  line  of  the  railroad  "  should 
"  be  located  so  as  not  to  approach  the  sidewalk-curbstone  nearer  than 
fifteen  feet."  The  company  also  prosecuted  proceedings  of  appropria- 
tion, and  had  the  damages  sustained  by  all  the  adjacent  land-owners 
assessed.    The  use  to  be  made  of  the  property  was  in  no  way  limited. 
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Btldf  that  the  company  had  a  right  to  lay  one  or  more  tracks  in  the 
street ;  that  the  words,  "  line  of  the  railroad,''  as  used  in  the  ordinance, 
had  reference  to  the  outer  rail  of  the  track,  and  so  long  as  there  was  a 
clear  fifteen  feet^between  such  outer  rail  and  the  curbstone,  and  the  track 
was  not  raised  above  the  established  grade  of  the  street,  an  abutting 
landowner  could  not  object. 

From  the  Cass  Circuit  Court. 

N.  O.  Ross  and  G.  E.  Ro88^  for  appellants. 
D.  H,  Chase  and  3L  D.  Fansler,  for  appellee. 

Olds,  C.  J. — This  case  was  an  application  by  the  appellee 
for  a  restraining  order  prohibiting  the  appellant  from  con- 
structing a  second  or  additional  track  on  and  along  Canal 
street,  in  the  city  of  Logansport,  in  front  of  appellee's  prop- 
erty. The  court  heard  the  application  and  granted  the  tem- 
porary injunction. 

Appellant  moved  to  modify  the  order  granting  the  injunc- 
tion, which  was  overruled  and  exceptions  reserved. 

This  appeal  is  prosecuted  and  the  granting  of  the  injunc- 
tion and  the  overruling  of  the  motion  to  modify  the  order 
are  assigned  as  error. 

The  railroad  was  originally  constructed  by  the  Toledo, 
Logansport  and  Burlington  Railroad  Company.  In  1859 
the  common  council  of  the  city  of  Logansport,  by  a  proper 
ordinance,  granted  to  said  T.,  L.  &  B.  R.  R.  Co.  the  •right 
to  construct  its  railroad  along  and  upon  said  Canal  street, 
stipulating  in  the  grant  that  said  company  should  grade  and 
gravel  the  street,  make  and  maintain  necessary  culverts  and 
crossings  in  good  and  substantial  manner,  to  be  gravelled  the 
whole  width  of  said  street  from  gutter  to  gutter,  and  the 
grade  to  be  established  so  as  not  to  interfere  materially  with 
the  convenience  of  the  public  in  crossing  said  railroad  where 
other  streets  cross  or  intersect  Canal  street.  Also,  that  "  be- 
tween McEeen  street  and  the  alley  between  Fourth  and  Fifth 
streets,  the  line  of  the  railroad  shall  be  located  so  as  not  to 
approach  the  sidewalk  curb-stone  nearer  than  fifteen  feet.'' 
Said  railroad  company  also  prosecuted  proceedings  of  ap- 
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propriation,  and  had  the  damages  sustained  by  adjacent 
laud  owners  assessed,  including  the  damages  to  the  lot  now 
owned  by  the  appellee.  By  these  proceedings  it  was  sought 
to  appropriate  whatever  was  authorized  to  be  appropriated 
for  such  purposes  under  the  statute.  The  use  to  be  made 
of  the  property  was  in  no  way  limited. 

The  appellee  is  the  owner  of  a  lot  adjacent  to  and  fronting 
on  said  Canal  street,  in  the  city  of  Logansport,  upon  which 
is  situated  a  frame  residence  in  which  she  resides.  The  ap- 
pellee brings  this  suit  alleging,  in  her  complaint,  her  owner- 
ship of  the  lot,  and  that  her  dwelling-house  in  which  she  lives 
is  situated  upon  it;  that  the  only  way  of  ingress  and  egress  to 
and  from  said  lot  and  her  residence  is  by  way  of  and  across 
said  Canal  street ;  that  the  appellant,  upon  Sunday,  August 
17,  1890,  brought  a  large  number  of  its  employees  from 
other  parts  of  its  road  to  the  point  in  front  of  appellee's  lot 
and  residence  and  commenced  building  a  second  or  ad- 
ditional track  along  and  upon  said  Canal  street  between  the 
center  of  the  street  and  the  line  of  her  lot,  the  south  rail  of 
said  track  being  within  eight  feet  of  the  north  line  of  plain- 
tiff's sidewalk ;  that  said  appellant  placed  about  one  hun- 
dred ties  in  line  along  said  street  at  a  distance  of  about 
eighteen  inches  apart,  and  placed  upon  them  rails  in  order 
to  construct  a  track  on  which  to  run  its  cars  and  locomo- 
tives ;  that  appellant  has  at  least  twenty  cars  loaded  with 
gravel  standing  upon  such  temporary  track,  a  portion  of 
them  standing  in  front  of  appellee's  premises  ready  for  the 
gravel  to  be  unloaded  and  used  in  building  said  track ;  that 
the  appellant  is  constructing  said  track  at  a  height  of  fifteen 
inches  above  the  grade  on  such  street ;  that  the  construction 
of  such  track  is  without  any  authority  of  law  and  being  done 
without  having  first  had  appellee's  damages  to  the  lot  ad- 
jacent to  such  street  assessed  and  paid  ;  and  the  construction, 
of  the  same  as  contemplated,  and  as  it  is  being  constructed 
will  totally  obstruct  said  Canal  street  and  deprive  the  ap- 
pellee of  ingress  and  egress  to  and  from  her  said  lot  and  res- 
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ideiice  by  means  of  wheeled  vehicles,  endangers  her  resi- 
dence, which  is  of  timber,  from  fire  escaping  from  appel- 
lant's locomotives ;  makes  the  crossing  of  the  street  danger- 
ous to  the  life  and  limbs  of  plaintiff's  family  and  those  vis- 
iting or  having  business  with  her  at  her  residence,  and  will 
cause  the  water  to  overflow  her  sidewalk  and  premises,  etc. 
The  complaint  is  verified. 

The  application  was  submitted  to  the  court  on  the  verified 
complaint,  the  ordinance  of  the  common  council,  the  record 
of  the  appropriation  proceedings  and  an  admission  that  the 
appellant  had  succeeded  to  all  the  rights  of  the  former  com- 
pany, the  T.,  L.  &  B.  R.  R.  Co. ;  also  the  affidavit  of 
Charles  M.  Bennett,  division  superintendent  of  the  appel- 
lant, controverting  the  facts  as  to  the  manner  of  censtruct- 
ing  the  track. 

Upon  this  evidence  the  court  passed  upon  the  case  and 
granted  a  temporary  restraining  order  restraining  the  appel- 
lant, its  servants  and  employees,  as  per  the  language  used  in 
the  order,  "  from  placing  any  further  rails  or  other  obstruc- 
tions on  Canal  street  in  the  city  of  Logansport,  Indiana,  in 
front  of  plaintiffs  premises,  mentioned  and  described  in 
plaintiff's  complaint,  and  are  restrained  from  unloading 
gravel  or  any  gravel  or  earth  in  front  of  plaintiff's  said 
premises,  or  from  ballasting  the  temporary  track  now  in 
front  of  plaintiff's  premises,  or  from  doing  acts  to  the  injury 
of  the  plaintiff  in  front  of  her  said  premises,  or  in  any  man- 
ner improving  or  adding  to  the  track  in  front  of  plaintiff's 
premises  on  Canal  street,  until  the  further  order  of  the 
court." 

The  complaint  in  this  case  stated  a  good  cause  of  action, 
entitling  the  appellee  to  an  injunction. 

The  license  was  first  granted  by  the  city  for  the  use  of  the 
street  for  railroad  purposes,  and  then  followed  the  appropri- 
ation proceedings.  These  two  proceedings  fixed  the  rights 
of  the  company,  and  by  them  the  right  of  the  company  to 
the  use  of  the  street  was  limited  so  as  not  to  allow  the  line 
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of  the  track  to  be  laid  within  fifteen  feet  of  the  curb-stone 
to  the  sidewalk  along  said  street,  and  the  tracks  to  be  so  laid 
as  not  to  unnecessarily  obstruct  the  travel  upon  and  use  of 
the  street. 

The  complaint  alleges  that  appellant  is 'proceeding  to  put 
down  a  track  within  eight  feet  of  the  curb-stone,  and  to 
raise  the  grade  at  least  fifteen  inches  above  the  est-ablished 
grade  of  the  street. 

These  allegations  show  that  the  appellant  is  about  putting 
down  a  track  at  a  place  in  the  street,  and  to  make  a  change 
in  the  grade,  which  it  has  no  right  to  do.  It  charges  the  ap- 
*  pellant  with  doing  and  attempting  to  do  an  unlawful  act, 
and  that  the  doing  of  such  act,  and  laying  the  track  at  the 
place  and  in  the  manner  in  which  it  is  being  done;  will  ob- 
struct the  street  and  entirely  cut  oflF  the  appellee's  access  to 
her  lot  by  wheeled  vehicles,  endanger  her  property  by  rea- 
son of  fire  escaping  from  the  engines  upon  the  track,  and 
the  lives  of  the  members  of  her  family  and  others  visiting 
her  house ;  that  the  height  of  the  grade  will  obstruct  the 
natural  flow  of  the  water  and  turn  it  upon  and  overflow  her 
lot ;  that  the  only  means  of  ingress  and  egress  to  and  from 
her  lot  is  by  way  of  said  Canal  street. 

The  complaint,  we  think,  is  sufficient  to  entitle  the  appel- 
lee to  an  injunction.  It  shows  that  the  appellee  sustains  a 
peculiar  damage  not  suflered  by  the  public  in  general.  Her 
only  means  of  ingress  and  egress  to  and  from  her  lot  is 
through  Canal  street  in  front  of  her  lot  at  the  point  where 
the  track  is  being  constructed ;  that  the  track  is  in  such  close 
proximity  to  her  house  as  to  endanger  it  by  sparks  emitted 
from  locomotives ;  that  it  will  turn  the  surface  water  upon 
and  overflow  her  lot.  These  are  things  which  peculiarly 
affect  the  appellee,  but  do  not  affect  the  general  public.  In 
such  a  case  the  law  is  well  settled  in  this  State  that  the  in- 
dividual is  entitled  to  special  damages.  Fossion  v.  Landry, 
123  Ind.  136.  Where  the  damages  are,  as  shown  to  be  by 
the  allegations  of  the  complaint  in  this  case,  of  an  irrepara- 
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ble  character,  affecting  the  free  use  of  the  residence  and 
home  of  the  party,  cutting  off  ingress  and  egress,  endanger- 
ing the  property  and  the  life  and  health  of  the  family  re- 
siding therein,  the  party  is  entitled  to  an  injunction  prohib- 
iting the  doing  of  the  unlawful  act  affecting  the  rights  of 
such  person. 

The  complaint  being  sufficient,  and  having  been  submitted 
to  the  court  for  decision  on  the  verified  complaint,  the  affi- 
davit of  the  superintendent,  together  with  the  ordinance  of 
tlie  city  council  and  record  of  the  appropriation  proceedings, 
the  verified  complaint  afforded  evidence  from  which  the 
court  may  have  found  the  facts  entitling  the  appellee  to  an 
injunction. 

The  appellant  moved  the  court  to  so  modify  the  order  and 
judgment  granting  the  injunction  as  to  permit  the  appellant 
to  complete  its  second  track  through  Canal  street  in  front  of 
the  appellee's  property,  described  in  her  complaint,  by  so 
placing  such  track  that  the  rail  thereof  on  the  south  side 
shall  not  approach  the  sidewalk  in  front  of  appellee's  said 
property  nearer  than  fifteen  feet,  and  that  it  shall  be  placed 
at  the  grade  of  said  street,  and  shall  be  so  constructed  as  not 
to  impede  or  interfere  with  the  travel  on  said  street  unneces- 
sarily. This  motion  the  court  overruled,  appellant  excepted, 
and  the  ruling  is  assigned  as  error. 

As  we  have  stated,  the  ordinance  of  the  city  granting  the 
right  to  use  the  street  for  railroad  purposes,  and  the  record 
of  the  appropriation  proceedings, were  in  evidence.  The  city 
ordinance  and  the  appropriation  gave  to  the  railroad  com- 
pany full  authority  to  use  so  much  of  the  street  as  was 
granted  to  them  to  be  occupied  for  railroad  purposes  for 
the  use  of  the  company.  Upon  such  portion,  if  the  busi- 
ness of  the  road  required  it,  the  company  had  a  right  to  con- 
struct one  or  more  additional  tracks  if  there  was  sufficient 
room  to  do  so.  The  city  ordinance  did  not  limit  its  right 
to  the  construction  of  but  one  track,  and  the  damages  assessed 
Vol.  127.— 11 
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under  the  appropriation  proceedings  covered  all  damag'js 
growing  out  of  the  necessary  and  legitimate  use  of  such 
portion  of  such  street  for  railroad  purposes,  whether  it  was 
occupied  by  one  or  more  tracks.  White  v.  ChicagOy  eto.,  R. 
R.  Co.,  122  Ind.  317. 

The  appellee  had  no  right  to  a  restraining  order  prevent- 
ing the  construction  of  a  second  track  in  accordance  with 
the  right  granted  by  the  city  ordinance,  but  it  is  contended 
by  counsel  for  appellee  that  appellants  were  not  entitled  to 
have  the  order  modified  as  asked,  for  the  reason  that  appel- 
lants moved  to  have  it  so  modified  as  to  allow  it  to  construct 
its  track  so  that  the  south  rail  of  the  track  should  not  ap- 
proach within  fifteen  feet  of  the  curb-stone  of  the  sidewalk ; 
whereas,  by  the  city  ordinance,  it  is  provided  that  the  "  line 
of  the  railroad  "  should  not  approach  nearer  than  fifteen  feet 
of  the  curb-stone,  and  that  by  the  "  line  of  the  railroad  "  is 
meant  the  extreme  limit,  including  the  ties  and  grade; 
that  the  dirt  and  embankment  on  which  the  ties  rest  con- 
stitute a  part  of  tlie  railroad,  and  that  by  the  ordinance  the 
extreme  outside  of  the  road  can  not  approach  nearer  than 
fifteen  feet  of  the  curb-stone. 

We  can  not  agree  with  this  construction.  Such  interpreta- 
tion must  be  given  to  the  words  ^'  line  of  the  railroad  '^  as 
will  fairly  express  the  intention  of  the  common  council 
passing  the  ordinance.  The  word  'Uine,"  as  applicable  to 
the  line  of  a  public  highway,  or  running  stream,  is  usually 
construed  to  mean  the  center  or  thread  of  the  stream  or 
highway,  but  it  is  evident  that  such  a  meaning  was  not  in- 
tended in  this  case.  To  place  such  a  construction  on  the  lan- 
guage and  hold  that  it  meant  the  center  of  that  portion  oc- 
cupied by  the  railroad  company  would  give  the  company  the 
right  to  locate  its  tracks  up  to  the  curb-stone,  and  the  same 
distance  in  the  opposite  direction.  Nor  do  we  think  it  was 
intended  that  it  should  apply  to  the  extreme  outer  edge,  as 
in  some  places  the  grade  or  the  bed  of  the  road  would  be 
much  wider ;  indeed,  if  there  was  any  great  amount  of  grad- 
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iug,  cutting  and  jQUing  required  along  the  street,  the  ex- 
treme outer  edges  of  any  considerable  grade  would  extend 
beyond  the  limits  thus  allowed,  without  a  wall  or  any  pre- 
cipitous embankment. 

The  ordinance  requires  the  railroad  company  to  grade  and 
gravel  the  street  the  entire  width  from  sidewalk  to  sidewalk, 
or  from  gutter  to  gutter ;  and  this  being  done  the  only  por* 
tion  of  the  track  necessarily  or  properly  rising  above  the 
surface  of  the  grade  is  the  rails,  and  they  constitute  the 
track  or  railroad  in  one  sense.  In  a  broader  sense  a  rail- 
road includes  all  the  land,  works,  buildings  and  machinery 
required  for  the  support  and  use  of  the  road  or  way  with 
its  rails.     See  Worcester's  definition  of  railroad. 

We  think  the  words  ^*  line  of  the  railroad,'^  as  used  in  the 
ordinance,  has  reference  to  the  tracks,  the  rails  upon  which 
the  oars  run ;  that  the  line  of  tracks,  or  line  of  rails,  should 
not  approach  nearer  than  fifteen  feet  of  the  curb-stone ;  that 
the  ordinance  granted  permission  to  use  the  center  of  the 
street  for  railroad  purposes,  for  the  purposes  of  laying  the 
tracks,  and  that  it  confined  the  right  of  the  company  to  the 
use  of  the  street  by  fixing  the  outside  limit  to  which  it  had 
the  right  to  lay  the  rails  of  its  tracks,  designating  that  the 
line  of  rails  should  not  approach  nearer  than  fifteen  feet  of 
the  curb-stone,  thereby  preserving  for  the  use  of  the  public 
fifteen  feet  on  each  side  of  the  tracks  in  addition  to  the  side- 
walk. This  gives  to  the  words  a  reasonable  construction, 
and  one  that  is  fair  to  the  railroad  company,  the  adjacent 
property-owner  and  the  general  public.  The  conclusion 
rendered  in  regard  to  the  construction  to  be  given  to  the  or- 
dinance and  the  rights  of  the  parties,  as  hereinbefore  stated, 
leads  to  a  reversal  of  the  judgment  for  the  error  of  the 
court  in  overruling  appellant's  motion  to  modify  the  order 
granting  the  injunction.  The  order  should  have  been  mod- 
ified as  asked  for  by  the  appellant. 

Judgment  reversed,  at  costs  of  appellee,  with  instructions 
to  the  circuit  court  to  sustain  appellant's  motion  to  modify 
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the  judgment,  and  for  further  proceedings  in  accordance  with 
this  opinion. 
Filed  Feb.  4, 1891. 


No.  14,687. 

Fankboner  v.  Cobdeb. 

Easement.— Otwier  <>f  Servient  Estate. — Proof  of  DisabUUy, — While  a  right 
can  not  be  acquired  by  prescription  against  one  under  disabilitieSi  the 
person  claiming  the  right  is  not  required  to  aver  and  prove  that  the 
owner  of  the  servient  estate  was  not  under  disabilities.  If  disability 
is  relied  on  as  a  defence  it  must  be  established  by  the  party  asserting 
it,  as  disability  is  not  presumed. 

Same. —  Ways. — Prescription. — Where  there  is  a  continuous  and  uninter- 
rupted use  of  a  private  way  over  the  land  of  another  by  an  adjoining 
owner  for  more  than  twenty  years,  and  the  owner  of  the  dominant 
estate  during  such  time  expends  money  in  improving  the  way,  and  the 
owner  of  the  servient  estate  marks  its  boundaries  and  fences  it,  a  title  to 
the  way  by  prescription  is  established. 

Same. — Intersection  of  Private  Way  with  Public  Road. — Erection  of  Oaie, — The 
owner  of  the  servient  estate  has  no  right  to  erect  a  gate  at  the  place 
where  a  private  way  acquired  by  prescription  intersects  a  public  road, 
where  no  gate  was  erected  during  the  requisite  term  for  acquiring  the 
way. 

Same. — Purchaser  of  Servient  Estate  inth  Knowledge. — One  who  takes  an 
estate  upon  which  a  servitude  has  been  imposed,  with  knowledge  of 
its  existence,  holds  it  subject  to  the  same  servitude  and  in  the  same 
manner  as  it  was  held  by  his  grantor. 

From  the  Grant  Circuit  Court. 

G,  W.  Harvey^  H.  J.  Paulua  and  8.  Moore,  for  appellant. 

McBride,  J. — This  was  a  suit  by  the  appellee  against 
the  appellant  to  restrain  him  from  erecting  a  gate  across 
the  entrance  to  a  private  way,  the  right  of  which  she  claimed 
had  been  acquired  by  prescription. 

The  court,  by  request  of  appellant,  made  a  special  finding 
of  the  facts  and  stated  its  conclusions  of  law  thereon.     Ap- 
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pellant  excepted  to  the  conclusions  of  law  and  assigns  error 
thereon. 

Appellant  also  assigns  as  error  the  overruling  of  his  mo- 
tion for  a  new  trial.  The  motion  for  a  new  trial  was  based 
solely  upon  the  insufficiency  of  the  evidence  to  sustain  the 
finding.  We  have  read  the  evidence  carefully  and  find  it  very 
conflicting.  Appellee  called  a  large  number  of  witnesses, 
and  their  testimony  tends  strongly  to  sustain  the  finding. 
A  number  of  witnesses  called  by  appellant  testify  to  the  direct 
opposite  on  several  material  questions.  It  is  very  plainly  a 
case  where  this  court,  under  its  uniform  and  long  established 
practice,  can  not  disturb  the  finding.  The  remaining  ques- 
tion is  the  only  one  which  we  can  consider. 

The  special  finding  is,  so  far  as  we  need  consider  it, 
substantially  as  follows : 

Appellee  owns  and  resides  upon  a  certain  tract  of  land  in 
Grant  county,  Indiana.  Appellant  owns  and  resides  upon 
land  adjacent  thereto,  the  title  to  which  he  acquired  in  the  year 
1887.  A  public  gravel  road  runs  along  the  side  of  the  appel- 
lant's land.  The  private  way  in  question  is  fourteen  feet  wide, 
and  runs  from  appellee's  dwelling-house,  where  she  and  her 
family  reside,  across  her  said  land  and  the  land  of  appellant, 
and  terminates  at  the  said  gravel  road.  It  is  fenced  on  both 
sides,  and  for  more  than  thirty  years  has  been  used  by  ap- 
pellee, and  those  under  whom  she  claims,  as  a  means  of  ac- 
cess to  her  said  lands,  and  as  a  passage-way  between  said 
lands  and  said  public  gravel  road.  Such  use  had  been  con- 
tinuous and  unobstructed  for  more  than  twenty  years 
before  the  commencement  of  the  suit.  One  Knight,  a 
former  owner  of  appellant's  land,  recognized  the  existence 
of  said  way,  and  established  its  width  by  depositing  in  said 
gravel  road  two  stones  to  indicate  the  east  and  west  sides 
thereof  respectively,  and  Robert  Corder,  husband  of  ap- 
pellee, twenty-five  years  before  the  commencement  of  the 
suit,  for  the  purpose  of  rendering  ingress  and  egress  to  and 
from  appellee's  land  more  easy,  improved  said  way  by  doing 
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gradiug  and  gravelling  thereon  of  the  value  of  $60.50.  It 
is  further  fouud  that  such  use  of  said  wav  had  continued 
for  thirty  years  before  appellant  became  the  owner  of  his 
said  land.  Also^  that  appellant  knew,  when  he  became  the 
owner  of  said  land,  of  the  existence  and  use  of  said  way. 
The  gravel  road  in  question  is  a  highway,  leading  from 
Jonesboro^  west,  and  intersecting  the  Marion  and  Liberty 
gravel  road  leading  to  Marion,  the  county-seat  of  the 
county. 

One  may  acquire  an  easement  in  tbe  lands  of  another  by 
prescription.  To  establish  the  existence  of  such  easement 
he  must  show  a  continuous^  uninterrupted,  adverse  use,  under 
claim  of  right,  and  with  the  knowledge  and  acquiescence  of 
the  owner  of  the  land.  By  continuous  and  uninterrupted 
use  is  meant  use  not  interrupted  by  the  act  of  the  owner 
of  the  land,  or  by  voluntary  abandonment  by  the  party 
claiming  the  right.  It  is  not  necessary  that  the  use  should 
have  been  continuous  in  the  person  asserting  the  right.  It 
will  be  sufficient  if  such  use  has  been  continuous  in  him  and 
those  under  whom  he  claims.  If  there  has  been  the  use  of 
an  easement  for  twenty  years,  unexplained,  it  will  be  pre- 
sumed to  be  under  a  claim  of  right,  and  adverse,  and  be  suf- 
ficient to  establish  a  title  by  prescription,  and  to  authorize 
the  presumption  of  a  grant,  unless  contradicted  or  explained. 
Washb.  Easements  and  Servitudes,  156,  and  cases  cited. 

While  it  is  true,  as  claimed  by  appellant,  a  right  can  not 
be  acquired  by  prescription  against  one  under  disabilities,  the 
person  claiming  the  right  is  not  required  to  aver  and  prove 
that  the  owner  of  the  servient  estate  was  not  under  disa- 
bilities. If  disability  is  relied  on  as  a  defence  it  must  be 
established,  like  any  other  defence,  by  the  party  asserting  it. 
There  is  in  such  a  case  no  presumption  of  disability.  In  the 
absence  of  any  testimony  to  the  contrary,  it  will  be  presumed 
there  was  no  disability.     Palmer  v.  Wright,  58  Ind.  486. 

In  this  case  there  was  no  finding  that  any  owner  of  the 
servient  estate  had  been  under  any  disability,  nor  was  there 
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any  evidence  introduced  tending  to  show  that  any  disability 
existed. 

Applying  the  foregoing  general  principles  to  the  facts  in 
this  case,  the  conclusion  is  irresistible  that  appellee  has  ac- 
quired an  easement  in  the  way  in  controversy  by  prescrip* 
tion.  The  court  finds  that  there  was  a  continuous,  uninter- 
rupted ase  for  more  than  twenty  years.  This,  unexplained, 
raises  a  presumption  that  it  was  adverse  and  under  claim  of 
right.  The  only  explanation  afforded  grows  out  of  the  fact 
that  the  claimant  of  the  dominant  estate  during  twenty-five 
years  of  such  occupancy  expended  time  and  money  in  grad- 
ing and  otherwise  improving  the  way.  This,  with  the  fact 
that  the  owner  of  the  land  over  which  the  way  passes, 
marked  its  boundaries  with  stones  set  in  the  highway,  ren- 
ders this  presumption  conclusive.  The  marking  of  the  lines 
with  stones,  coupled  with  the  fact  that  the  owner  of  the  land 
fenced  the  sides  of  the  way,  is  sufficient  to  show  knowledge 
of  the  use.  Knowledge  and  acquiescence  may  be  shown  by 
direct  testimony,  or  it  may  be  inferred  from  the  facts  and 
circumstances  shown.    Palmer  v.  Wrigkty  supra. 

Although  appellant  only  became  the  owner  of  the  land  in 
1887,  the  finding  shows  the  easement  acquired  before  that 
time,  and  that  he  bought  with  knowledge  of  its  existence. 
Whoever  takes  an  estate  upon  which  a  servitude  has  been 
imposed  holds  it  subject  to  the  same  servitude  and  in  the 
same  manner  as  it  was  held  by  his  grantor.  Washb.  Ease- 
ments and  Servitudes,  7. 

A  conveyance  by  the  owner  of  a  servient  estate  does  not 
affect  the  owner  of  the  easement  if  the  purchaser  has  notice 
of  its  existence.  Washb.  Easements  and  Servitudes,  11 ;  Ro88 
V.  Thompson,  78  Ind.  90;  Robinson  v.  Tkrailkill,  110  Ind. 
117. 

In  the  case  of  Phillips  v.  Dressier,  122  Ind.  414,  this  court 
held  that  the  owner  of  the  fee  in  land  which  was  subject  to 
the  easement  of  a  private  way  reserved,  or  granted  by  deed, 
might  maintain  a  gate  at  the  point  where  such  private  way 
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intersects  a  public  road.  That  case,  unquestionably,  states 
the  law  as  applied  to  easements  of  that  character.  An  ex- 
amination of  the  cases  cited  will  show  that  it  is  abundantly 
sustained  by  authority.  The  rule,  as  there  given,  is  quoted 
from  Goddard  Easements  (Bennett's  ed.),  331,  and  on 'the 
same  page  of  this  work  we  find  the  rule  applicable  to  the 
facts  of  this  case,  stated  thus :  '^  If  the  way  has  been  gained 
by  prescription,  and  no  gates  or  bars  have  ever  been  erected 
during  the  requisite  term,  it  would  seem  from  the  analogies 
of  the  law  that  none  can  afterwards  be  erected,  since  the  ex- 
tent of  the  use  is  the  measure  of  the  right. "  We  fully  ap- 
prove the  rule  thus  stated.  The  finding  in  this  case  shows 
the  way  to  have  been  unobstructed  for  more  than  twenty 
years  before  the  commencement  of  the  suit. 

The  court  below  granted  a  perpetual  injunction  against 
the  threatened  obstruction  of  the  way,  and  we  see  no  reason 
why  the  judgment  should  be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  Feb.  5,  1891. 


No.  14,739. 

The  Toledo,  St.  Louis  and  Kansas  City  Railroad 

Company  v.  Levy  et  al.. 

Contract. — I\irol  NegoHations. — Merger. — The  rule  that  all  parol  negotia- 
tions are  conclusively  presumed  to  be  merged  in  the  written  contract 
has  no  application  to  contracts  made  after  the  execution  of  the  writing. 
Written  contracts  may  be  modified,  changed  or  rescinded  by  parol  at 
any  time  after  their  execution. 

Common  Carriers. — Shipment  of  Freight. —Subsequent  Parol  Contract. — Evi- 
dence.— In  an  action  against  a  railroad  company  for  the  breach  of  a  con- 
tract for  the  shipment  of  cattle,  evidence  of  conversations  between  the 
plaintiffs  and  the  agent  of  the  defendant  is  admissible  to  prove  that  a 
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written  contract  for  transportation  was  abandoned,  and  that  the  cattle 
were  shipped  under  a  parol  contract  subsequently  made. 

From  the  Grant  Circuit  Court. 

8.  O.  Bayless,  for  appellant. 

G,  W,  Harvey^  H.  J.  Paulua  and  A.  De  Wolf,  for  ap- 
pellees. 

Coffey,  J. — This  was  an  action  by  the  appellees  against 
the  appellant  to  recover  damages  arising  out  of  an  alleged 
breach  of  contract  to  transport  cattle  from  the  city  of  Ma- 
rion, in  this  State,  to  the  city  of  Buffalo,  in  the  State  of  New 
York. 

It  is  alleged  in  the  complaint  that  in  the  month  of  July, 
1888,  the  appellees  were  the  owners  of  thirty- eight  head  of 
fat  cattle,  at  Marion,  Indiana,  which  they  desired  to  ship  to 
the  city  of  Buffalo,  in  the  State  of  New  York,  to  be  sold  in 
the  market  on  the  7th  day  of  that  month ;  that  the  appel- 
lant, through  its  agent,  at  the  city  of  Marion,  in  order  to 
induce  the  appellees  to  ship  said  cattle  over  its  road,  under- 
took and  contracted  with  them  that  it  would  deliver,  with- 
out damage  or  delay,  all  said  cattle  in  the  cattle  market  of 
said  city  of  Buffalo,  in  time  for  the  early  morning  market  on 
the  morning  of  the  —  day  of  July,  1888,  which  said  early 
morning  market  would  be  not  later  than  8  o'clock  A.  M.; 
that  in  order  to  reach  said  city  of  Buffalo  by  rail,  appellant 
was  compelled  to  transfer  its  freight  and  cars  to  the  Lake 
Shore  Railroad,  which  runs  through  the  city  of  Toledo,  in 
the  State  of  Ohio,  over  which  said  line  appellant  agreed  to 
ship  and  deliver  said  cattle;  that,  pursuant  to  said  contract, 
appellees  did,  on  the  5th  day  of  July,  1888,  ship  said  stock 
over  api)ellant's  road,  and  that  the  appellant  violated  said 
contract  in  this,  to  wit :  that  at  the  said  city  of  Toledo,  the 
cars  containing  said  stock  were  permitted,  by  the  careless- 
ness of  appellant,  and  the  carelessness  of  the  said  Lake 
Shore  Railroad  Company,  to  remain  on  the  side-tracks  and 
switches  at  Toledo  for  the  period  of  seven  hours  during  the 
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—  day  of  July ;  that  the  heat  of  the  sun  was  intense  upon 
the  oars  eontaiuing  said  cattle^  and  that  by  reason  of  said 
heat  one  of  said  cattle  died^  and  that  by  reason  of  said  de- 
lay the  cattle  did  not  arrive  in  the  city  of  Buffalo  in  time 
for  the  morning  market  for  the  —  day  of  July,  1888  ;  that, 
in  order  to  sell  said  cattle,  the  appellees  were  compelled  to 
and  did  accept  therefor  twenty  cents  less  upon  the  hundred 
pounds  than  they  would  have  received  had  said  cattle  been 
delivered  at  the  time  required  by  said  contract ;  that  the 
steer  which  died  as  aforesaid  was  of  the  value  of  ninety 
dollars. 

To  this  complaint  the  appellant  filed  an  answer  consisting 
of  three  paragraphs,  the  first  being  a  general  denial. 

The  second  and  third  paragraphs  of  the  answer  aver  that 
the  cattle  named  in  the  complaint  were  shipped  under  a 
written  contract  between  the  appellant  and  appellees,  setting 
out  the  contract  under  which  it  is  averred  the  cattle  were 
shipped. 

The  appellees,  among  other  things,  replied  that  the  con- 
tract set  out  in  the  answer  had,  by  mutual  agreement  be- 
tween the  parties,  been  rescinded  at  a  time  prior  to  the  ship- 
ment of  the  cattle,  and  that  they  were  shipped  under  the 
verbal  agreement  set  up  in  the  complaint. 

A  trial  of  the  cause  by  a  jury  resulted  in  a  verdict  in  favor 
of  the  appellees,  upon  which  the  court,  over  a  motion  for  a 
new  trial,  rendered  judgment.  The  jury,  with  their  general 
verdict,  also  returned  answers  to  special  interrogatories. 

It  is  contended  by  the  appellant  that  the  verdict  of  the 
jury  is  not  supported  by  the  evidence.  The  contention  is 
that  the  evidence  conclusively  proves  that  the  cattle  named 
in  the  complaint  were  shipped  under  the  written  contract  set 
out  in  the  answer,  and  as  the  appellees  have  declared  on  a 
verbal  contract  they  can  not  recover. 

It  is  undoubtedly  true  that  a  party  can  not  sue  upon  a 
parol  contract  and  recover  upon  a  written  contract.  He  must 
recover  upon  the  case  made  by  his  complaint.     A  complaint 
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can  not  be  made  elastic  so  as  to  beud  to  the  chaugiDg  views 
of  counsel  as  the  cause  proceeds.  It  must  proceed  to  the 
end  upon  the  theory  upon  which  it  is  constructed.  Mescall 
V.  Tally f  91  Ind.  96;  Johnston  Harvester  Co.  v.  Bartley^  81 
Ind.  406. 

But  in  this  case^  as  we  have,  seen^  a  square  issue  was  made 
by  the  pleadings  in  the  cause,  as  to  whether  the  shipment 
was  made  under  the  written  contract  set  out  in  the  appel- 
lant's answer,  or  whether  it  was  made  under  a  parol  con- 
tract subsequently  entered  into  between  the  parties. 

The  jury,  in  answer  to  special  interrogatories,  find  that  the 
shipment  was  not  made  under  the  contract  set  out  in  the 
answer,  but  that  it  was  made  under  the  parol  agreement  set 
up  in  the  complaint.  The  evidence  upon  this  issue  is  con- 
flicting, but  it  can  not  be  said  that  there  is  no  evidence  in  the 
record  tending  to  support  the  finding  of  the  jury.  Under  the 
well  known  rule  in  this  court  we  can  not  disturb  the  verdict 
of  the  jury  on  the  evidence. 

The  rule  that  all  parol  negotiations  are  conclusively  pre- 
sumed to  be  merged  in  the  written  contract  has  no  applica- 
tion to  contracts  made  after  the  execution  of  the  writing. 
Written  contracts  may  be  modified,  changed  or  rescinded  by 
parol  at  any  time  after  their  execution.  Billingsley  v.  Siratton, 
11  Ind.  396  ;  Ward  v.  Walton,  4  Ind.  75  ;  Goyner  v.  iywrfe, 
10  Ind.  282. 

The  court  did  not  err  in  admitting  in  evidence  conver- 
sations between  the  appellees  and  the  agent  of  the  appellant 
at  a  time  subsequent  to  making  the  written  contract  averred 
in  the  answer. 

Under  the  issues  in  the  cause  the  appellees  had  the  right 
to  prove,  if  they  could  do  so,  that  the  written  contract  was 
abandoned,  and  that  they  shipped  their  cattle  under  a  parol 
contract  subsequently  made.  They  could  only  prove  this  by 
detailing  what  was  said  between  them  and  the  agent  of  the 
appellant. 
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We  find  DO  error  in  the  record  for  which  the  judgment 
should  be  reversed. 
Judgment  affirmed. 
Filed  Feb.  5, 1891. 


No.  14,660. 

Woodward  v.  Davis. 

Special  Verdict.^ Owrpaywwnto. — Action  for  AeeoutUing, — Dwiiand.— The 
plaintiff,  as  appears  by  the  special  verdict,  executed  to  the  defendant  a 
promissory  note  for  one  hundred  and  twenty  dollars,  and  as  collateral 
security  gave  him  an  order  upon  his  employer.  Payments  weep  made 
on  the  note  at  various  times,  and  the  entire  sum  due  upon  it  was  paid 
before  October  18th,  1887.  On  that  day  the  appellant  received  upon 
one  of  the  orders  delivered  to  him  as  collateral  security  the  sum  of 
$60.90.  The  verdict  recites  :  "About  the  time  the  defendant  received 
*  *  *  said  $60.90  on  the  order  the  plaintiff  demanded  an  accounting 
from  the  defendant,  and  at  the  same  time  demanded  that  the  defendant 
surrender  to  him  the  note,  and  that  the  defendant  pay  to  plaintiff  the 
balance  of  the  sum  overpaid  on  the  note,  both  of  which  demands  the 
defendant  refused,  and  retained,  and  yet  retains,  possession  of  the  note 
and  the  money  so  last  collected." 

Heidy  that  plaintiff  was  entitled  to  judgment ;  that  it  appears  that  a  suf- 
ficient demand  was  made,  and  that  it  was  made  after  the  collection  of 
the  order  paid  on  October  18th,  1887. 

From  the  Elkhart  Circuit  Court. 

J.  M,  Vanfleety  for  appellant. 
H.  C.  Dodge,  for  appellee. 

Elliott,  J. — The  facts,  as  they  appear  in  the  special  ver- 
dict, are,  in  substance,  these  :  The  appellee  executed  to  the 
appellant  a  promissory  note  for  one  hundred  and  twenty  dol- 
lars, and  as  collateral  security  gave  him  an  order  upon  a  rail- 
way company  by  whom  the  appellee  was  employed.  Pay- 
ments were  made  on  the  note  at  various  times,  and  the  entire 
sum  due  upon  it  was  paid  before  October  18th,  1887.     The 
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appellant  received  upon  one  of  the  orders  delivered  to  him 
as  collateral  security  the  sum  of  f  60.90  on  the  day  named. 
''About  the  time/'  as  the  verdict  recites,  *'  the  defendant  re- 
ceived from  the  railway  company  said  (60.90  on  the  order, 
the  plaintiff  demanded  an  accounting  from  the  defendant, 
and  at  the  same  time  demanded  that  defendant  surrender  to 
him  the  note,  and  that  the  defendant  pay  to  plaintiff  the 
balance  of  the  sum  overpaid  on  the  note,  both  of  which  de- 
mands the  defendant  refused,  and  retained,  and  yet  retains, 
possession  of  the  note  and  the  money  so  last  collected.''  The 
appellant  owes  the  appellee  the  sum  of  $48.36,  for  which  be 
had  not  accounted  when  the  action  was  brought. 

The  facts  found  entitled  the  appellee  to  judgment.  A  spe- 
cial verdict  is  not  to  be  defeated  by  a  strict  interpretation, 
but  a  reasonable  construction  is  to  be  given  it,  and  the  con- 
struction is  to  be  put  upon  it  as  an  entirety,  and  not  in  frag- 
mentary parts.  Taking  the  entire  verdict  into  consideration, 
it  appears  with  reasonable  certainty  that  a  demand  was  made 
afler  the  collection  of  the  money  due  upon  the  order  paid  to 
the  appellant  on  the  18th  day  of  October,  1887.  It  is  clear, 
upon  a  fair  reading  of  the  paragraph  of  the  verdict  we  have 
copied,  that  the  demand  was  made  after  the  collection  of  the 
order  paid  on  the  day  named.  The  term  **  received,"  as  here 
employed,  denotes  a  past  occurrence,  and  refers  to  what  took 
place  before  the  demand  was  made,  for  the  words  associated 
with  it  show  that  the  demand  was  made  after  the  note  was 
overpaid.  The  word  "  about  "  is,  as  appellant's  counsel  say, 
of  uncertain  meaning,  but  one  word  does  not  control  a  sentence^ 
for  it  is  a  familiar  rule  that  associated  words  must  be  given 
due  weight.  We  think  that,  as  the  demand  was  for  money 
overpaid  on  the  note  and  for  an  accounting,  it  was  sufficient 
to  complete  the  cause  of  action,  inasmuch  as  it  gave  the  de- 
fendant to  understand  that  the  plaintiff  believed  that  the 
note  had  been  overpaid,  and  that  he  claimed  the  remainder 
due  him  upon  the  ground  that  the  money  had  been  pre- 
viously received.   This  clearly  implies  a  past  occurrence,  and 


174 


SUPREME  COURT  OF  INDIANA, 


Boyd  V.  Murphy  ei  aL 


as  a  demand^  although  necessary  iu  such  a  case  as  this,  is 
somewhat  of  a  technical  feature  of  the  right  of  action,  no 
high  degree  of  strictness  was  required  in  stating  it. 

Judgment  affirmed. 

FUed  Feb.  4, 1891. 
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Boyd  v.  Murphy  et  al, 

Stbeet  iBiPROYSBCENT. — Defence  to  Precept. — Upon  an  appeal  from  a  pre- 
cept, no  question  of  fact  can  be  tried  which  arose  prior  to  the  execution 
of  the  contract    Section  3165,  R.  8. 1881. 

Same, — Letting  Bids, — The  common  council  has  the  power  to  choose  be- 
tween bidders  for  street  work,  and  when  it  has  done  so  its  decision  is 
final. 

Same. — Presumption, — It  will  be  presumed  by  the  courts  that  the  council* 
in  letting  a  bid,  acted  in  good  faith  and  for  the  best  interests  of  both  the 
city  and  the  property-holders,  and  that  it  exercised  its  discretionary 
power  wisely. 

Same. — Bid  and  Additional  Contract, — After  bids  are  received,  the  council 
may  let  the  contract  to  the  highest  bidder,  upon  condition  that  he  per- 
form extra  street  improvement,  work  not  specified  in  the  improvement 
ordinance  and  advertisement  for  bids,  even  though  such  extra  work  has 
never  been  ordered  by  the  council,  by  any  resolution  or  ordinance;  and 
may  assess  abutting  property  according  to  the  rate  imposed  upon  it  by 
such  bid. 

From  the  Hancock  Circuit  Court. 

8,  E.  Urmaton  and  J.  A.  Netv^  for  appellant. 
C.  O.  Offuttf  for  appellees. 

Berkshire,  C.  J. — This  is  an  appeal  from  a  precept  issued 
by  order  of  the  common  council  of  the  city  of  Greenfield  to 
enforce  the  collection  of  an  assessment  in  behalf  of  the  ap- 
pellees as  contractors  for  street  improvements. 

The  appellant  demurred  to  the  transcript  filed  as  the  com- 
plaint, but  the  court  overruled  the  demurrer  and  he  saved 
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an  exception.  He  then  filed  an  answer  in  three  paragraphs^ 
the  second  paragraph  being  the  general  denial. 

The  appellees  submitted  demurrers  to  the  first  and  third 
paragraphs,  which  were  sustained  by  the  court,  and  the  ap- 
pellant reserved  exceptions. 

The  appellant  then  withdrew  the  second  paragraph  of  his 
answer,  and,  refusing  to  answer  further,  the  court  rendered 
judgment  against  him  as  upon  a  default. 

The  errors  assigned  by  the  appellant  may  be  stated  as 
follows : 

1.  It  was  error  to  overrule  the  demurrer  to  the  com- 
plaint. 

2.  The  ruling  of  the  court  in  sustaining  the  demurrer  to 
the  first  paragraph  of  answer  was  erroneous. 

3.  The  court  erred  in  sustaining  the  demurrer  to  the 
third  paragraph  of  answer. 

We  find  no  substantive  fact  alleged  in  the  first  paragraph 
of  answer.  It  alleges  that  the  appellees  constructed  the 
wofk  for  which  the  assessment  was  made,  to  collect  which 
the  precept  appealed  from  issued ;  that  before  the  appellees 
entered  upon  the  work  the  appellant  gave  them  notice  that 
he  would  not  pay  for  the  improvement,  and  that  their  con- 
tract was  void. 

The  most  that  is  in  this  paragraph  of  answer  is  indefinite- 
ness  of  statement  and  barrenness  of  fact,  and  it  is  only  neces- 
sary to  add  that  it  does  not  even  tend  to  disclose  a  defence 
to  the  action. 

The  demurrers  to  the  complaint  and  to  the  first  para- 
graph of  answer  present  substantially  the  same  questions, 
and  we  will,  therefore,  confine  ourselves  to  a  consideration 
of  the  answer. 

The  third  paragraph  of  answer  is,  in  substance,  that  the 
city  attorney  caused  notice  to  be  given  for  bids  from  con- 
tractors for  the  construction  of  the  work,  in  accordance  with 
the  plans  and  specifications  under  the  ordinance  set  out  in 
the  transcript;  that  when  the  bids  were  opened  the  appellees, 


176  SUPREME  COURT  OF  INDIANA, 

Boyd  V.  Murphy  et  al, 

bid  was  found  to  be  $2.20  per  lineal  foot  for  the.  work,  and 
that  of  John  A.  Dobbins  (1.79  per  foot;  that  with  the  bid 
of  Dobbins  was  filed  a  good  and  sufficient  bond  in  all  respects 
as  required  by  law,  and  his  bid  covered  the  entire  work  to 
be  done  the  same  as  did  that  of  the  appellees ;  that  the  com- 
mon council,  recognizing  that  Dobbins  was  entitled  to  the 
contract,  for  the  reason  that  his  was  the  best  bid,  to  avoid  giv- 
ing it  to  him,  and  that  it  might  let  the  contract  to  the  appellees 
upon  their  bid,  by  resolution  resolved  to  let  the  work  to  the 
appellees  if  they  would  agree  to  construct  gutters  and  side- 
walks on  the  north  side  of  said  street  to  be  improved,  be- 
tween east  street  and  a  certain  bridge,  and  construct  a 
certain  water-way,  free  of  cost  to  either  the  city  or  property- 
holders;  that  the  appellees  consented  so  to  do,  and  they 
were  awarded  the  contract;  that  no  ordinance  or  resolution 
was  ever  passed  by  said  council  for  the  construction  of  said 
part  of  said  sidewalk,  gutters  and  water-way ;  nor  was  any 
notice  given  asking  for  bidders  upon  said  work;  that  no 
such  proposition  as  that  made  to  the  appellees  by  said  reso- 
lution was  ever  submitted  to  said  Dobbins  or  to  any  one 
else ;  that  the  cost  of  said  additional  work  was  $500,  thus 
increasing  the  cost  of  the  improvement,  as  provided  for  in 
the  ordinance,  thirty -one  cents  per  foot  over  Dobbins's  bid ; 
that  two  separate  written  contracts  were  executed  with  the 
appellees  by  said  council,  one  to  do  the  work  provided  for 
in  the  ordinance  at  the  price  of  $2.20  per  lineal  foot,  the 
price  named  in  the  bid  of  the  appellees,  and  the  other  to  do 
the  extra  work  as  provided  in  the  said  resolution  for  the 
nominal  sum  of  $1. 

It  is  not  contended  that  all  the  proceedings  from  the  be- 
ginning down  to  the  time  at  which  the  said  resolution  was 
adopted  for  the  construction  of  the  extra  sidewalks,  guttera, 
etc.,  were  not  entirely  regular. 

The  theory  of  the  answer  seems  to  be  that  when  the  ad- 
ditional work  became  a  factor  in  the  contract  with  the  ap- 
pellees, the  subject  of  the  contract  was  so  different  from 
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the  improvement  contemplated  by  the  ordinance  therefor, 
and  the  notice  to  bidders,  as  not  to  be  within  the  jurisdic- 
tion conferred  by  the  one,  nor  within  the  scope  of  the  other. 

We  are  not  inclined  to  this  opinion.  There  is  no  ques- 
tion but  that  the  common  council  had  the  power  to  choose 
between  bidders,  and  when  it  had  done  so  that  its  decision 
was  final.  Had  it  let  the  contract  to  the  appellees  without 
requiring  the  additional  improvements,  its  action  would  have 
been  conclusive.  This  being  true,  we  are  unable  to  under- 
stand any  ground  of  complaint,  because  by  the  contract,  as 
made,  additional  benefits  were  secured  to  the  city  and  its 
property-holders.  If  the  council  arrived  at  the  conclusion 
that  the  bid  of  the  appellees  was  the  best  bid  and  at  the 
same  time  could  secure  the  additional  sidewalks  and  gutters, 
and  the  water-way,  without  extra  cost  to  the  city,  it  was 
eminently  proper  that  it  do  so. 

We  must  presume  that  in  its  action  the  council  acted  in 
good  faith  and  for  the  best  interests  of  both  the  city  and  the 
property-holders,  and  exercised  its  discretionary  powers 
wisely,  and  therefore  accepted  the  bid  of  the  appellees  be- 
cause it  was  the  best  bid,  though  not  the  lowest,  and  made 
the  proposition  for  the  construction  of  the  additional  im- 
provements with  the  view  of  securing  additional  benefits  to 
the  city  and  its  property-holders. 

But,  again,  it  must  not  be  forgotten  that  this  is  an  appeal 
from  a  precept,  and  that  no  question  of  fact  can  be  tried 
which  arose  prior  to  the  execution  of  the  contract.  Section 
3165,  R.  S.  1881. 

The  questions  which  the  appellant  raises  depend  upon  a^ 
state  of  &cts  which  antedate  the  contract.  But  counsel  for 
the  appellant  make  the  point  that  the  same  section  of  the 
statute  requires  the  court  or  jury  called  upon  to  pass  upon 
the  issues  joined  to  find  "  that  the  proceedings  of  such  officers 
subsequent  to  said  order  directing  the  work  to  be  done,  are 
regular.'^  Counsel  have  not  quoted  the  entire  sentence ;  the 
Vol.  127.— 12 
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sentence^  hb  a  whole,  explains  itself.  The  remaining  part 
of  the  sentence  reads  as  follows :  '^  that  a  contract  has  been 
made ;  that  the  work  has  been  done,  in  whole  or  in  part,  ac- 
cording to  the  contract,  and  that  the  estimate  has  been  prop- 
erly made  thereon.  Then  said  court  shall  direct  the  prop- 
erty to  be  sold  and  conveyed  by  the  sheriff  thereof  as  the 
said  treasurer  is  hereafter  directed  to  sell  and  convey  prop- 
erty liable  to  street  improvements." 

The  contention  of  the  appellant  is  in  the  teeth  of  the 
statute,  and  we  may  add  that  every  question  arising  in  the 
record  has  been  thoroughly  settled  adversely  to  the  ap{)el- 
lant  by  the  decisions  of  this  court.  See  Sims  v.  HineSy  121 
Tnd.  534;  City  of  Elkhart  v.  Wickwire,  121  Ind.  331 ;  Jen- 
kins V.  Stetler,  118  Ind.  275;  Ross  v.  Stackhovse,  114  Ind. 
200,  and  cases  cited. 

The  judgment  is  affirmed,  with  costs. 
Filed  NoY .  12, 1890 ;  petition  for  a  rehearing  overruled  Feb.  4, 189L 
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EviDEircE.— fSepeii  Tatimany, — Instruction, —  WeigfU,^Inlere9L — An  instruc- 
tion that  "The  jury,  in  judging  of  the  weight  of  expert  evidencei 
should  consider  the  character  of  the  witness  and  the  interest,  if  any,  he 
has  in  the  case/'  is  erroneous. 

From  the  Jasper  Circuit  Court. 

E,  P.  Hammond  and  W.  JS.  AiLstin,  for  appellant. 
S,  P.  Thompson^  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellant  against 
the  appellee  to  recover  damages  for  the  death  of  a  horse. 
The  complaint  alleges,  in  substance,  that  the  appellant  was 
the  owner  of  a  stallion,  about  three  years  of  age,  of  the 
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value  of  one  hundred  and  twenty-five  dollars ;  that  he  em- 
ployed the  appellee,  who  held  himself  out  as  an  expert  in 
castrating  horses,  to  castrate  said  stallion,  and  to  attend  and 
treat  him  until  he  should  be  cured  of  the  wounds  and  inju- 
ries occasioned  thereby ;  that  the  appellee  accepted  and  en- 
tered upon  said  employment,  but  conducted  the  same  so 
negligently  and  iinskilfully,  and  was  so  negligent  and  un- 
skilful in  attending  and  dressing  the  wounds  thereby  in- 
flicted that  said  stallion  died  from  the  effects  thereof,  without 
any  fault  or  negligence  on  the  part  of  the  appellant. 

A  trial  of  the  cause  by  a  jury  resulted  in  a  verdict  for  the 
appellee,  upon  which  the  court,  over  a  motion  for  a  new 
trial,  rendered  judgment. 

The  assignment  of  error  calls  in  question  the  correctness 
of  the  ruling  of  the  court  in  overruling  the  motion  for  a 
new  trial. 

It  is  contended  by  the  appellant  that  the  verdict  of  the 
jury  is  not  supported  by  the  evidence.  The  evidence  in  the 
cause  is  conflicting  upon  all  the  material  issues  in  the  cause 
and  its  weight  was  for  the  jury. 

It  is  also  contended  by  the  appellant  that  the  court  erred 
in  refusing  to  give  to  the  jury  certain  instructions  asked 
by  him,  and  that  it  also  erred  in  giving  to  the  jury  certain 
instructions  asked  by  the  appellee. 

We  havi  carefully  examined  the  instructions  given  by  the 
court,  as  well  as  those  refused.  We  do  not  think  the  court 
erred  in  refusing  to  give  the  instructions  asked  by  the  ap- 
pellant. In  so  far  as  they  correctly  stated  the  law,  they 
were  covered  by  the  instructions  given  by  the  court.  Nor 
do  we  think  the  court  erred  in  giving  any  of  the  instructions 
asked  by  the  appellee,  except  the  eleventh.  The  eleventh 
instruction  asked  by  the  appellee,  and  given  by  the  court,  is 
as  follows :  *'  The  opinions  of  experts  are  received  in  evi- 
dence, and  may  be  considered  and  weighed  from  a  consid- 
eration of  the  skill  of  such  experts  and  the  truth  of  the 
hypothesis  on  which   his  opinion   is  based.     The  jury  in 
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judging  of  the  weight  of  expert  evidence  should  consider 
the  character  of  the  witness  and  the  interest,  if  any,  he  has 
in  the  case/' 

Instructions  of  this  character  have  often  been  adjudged  bj 
this  court  to  be  erroneous.  Nelson  v.  Vorce,  65  Ind.  455 ; 
Millner  v.  Eglin,  64  Ind.  197;  Greer  v.  State,  53  Ind.  420; 
Works  V.  Stevens,  76  Ind.  181 ;  Fulwider  v.  Ingels,  87  Ind. 
414;  Finch  \.  Serg'irw,  89  Ind.  360 ;  Woollen  v.  Whitacre, 
91  Ind.  502 ;  Hartford  v.  State,  96  Ind.  461 ;  Lewis  v.  Chris- 
tie, 99  Ind.  377;  Union  Mut.  L,  Ins.  Co.  v.  Buchanan,  100  Ind. 
63  ;  Unruh  v.  State,  ex  rel.,  105  Ind.  117  ;  Bird  v.  State,  107 
Ind.  154;  CHine  v.  Lindsey,  110  Ind.  337. 

In  the  case  pf  Unruh  v.  State,  ex  rel.,  supra,  the  instruc- 
tion was  as  follows  :  '^  The  relatrix  and  defendant  have  tes- 
tified, and  they  are  both  interested  in  the  event  of  the  suit. 
This  fact  should  be  considered  in  weighing  their  evidence,  in 
connection  with  the  other  facts  and  circumstances  which  I 
have  indicated  apply  to  witnesses  generally.''  The  court  said 
of  this  instruction  :  "  It  very  clearly  discredits  the  parties 
named,  because  they  are  interested  in  the  event  of  the  suit. 
The  charge  i^,  that  it  was  the  duty  of  the  jury  to  consider 
the. fact  that  the  parties  named  were  interested  in  the  event 
of  the  suit.  The  jury  would  not  understand  that  on  account 
of  that  interest  greater  weight  was  to  be  given  to  the  testi- 
mony of  interested  parties.  Very  clearly,  they  understood 
that  they  were  to  give  less  weight  to  that  testimony." 

The  jury  are  the  exclusive  judges  of  the  weight  to  be  given 
to  the  testimony  of  any  witness,  and  an  instruction  which 
hampers  them  in  the  exercise  of  their  duty  in  that  respect  is 
erroneous. 

Expert  witnesses  were  called  and  testified  on  behalf  of 
the  appellant,  and  we  can  not  say  that  he  was  not  prejudiced 
by  the  above  instruction.  The  jury  were  plainly  told  that 
if  any  of  such  witnesses  were  interested  in  the  event  of  the 
suit,  that  fact  must  be  considered  by  them  in  weighing  such 
testimony. 
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From  the  circumstances  attending  the  trial  of  the  cause 
the  jury  may  have  reached  the  conclusion  that  some  of  the 
expert  witnesses  called  by  the  appellant  felt  an  interest  in 
the  result  of  the  trial. 

Judgment  reversed,  with  directions  to  grant  a  new  trial. 

Filed  Feb.  4, 1891. 
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PBobate  Practice. — Demurrer. — Motion  to  Strike  Out. — A  petition  for  the 
allowance  of  a  claim  as  preferred,  or  exceptions  filed  to  an  adminis- 
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Same. — Sufficiency  of  Petition, — Court  May  Pasi  upon  of  its  Own  Motion. — The  iJJJ  ftis 


trator's  report,  may  be  tested  by  a  demurrer  or  by  a  motion  to  strike  out.  h^  i^ 


court,  of  its  own  motion,  may  pass  upon  or  determine  the  sufficiency  of  .^^   y^J 
a  petition  to  allow  a  claim  or  of  exceptions  to  a  report  without  any  de-  i»16l  e06 
murrer  or  motion  being  filed,  and  exceptions  taken  to  such  action  of  the 
coart  presents  the  question  for  review. 

Same. — OodeofGivil  Procedure. — Whenever  applicable  the  rule  of  procedure 
in  civil  causes  should  be  applied  in  probate  causes. 

Same. — Examination  of  Report. — Formality. — In  most  matters  relating  to 
the  filing,  examination  and  approval  or  disapproval  of  reports  in  pro- 
bate matters,  strict  formality  is  not  required;  substance  rather  than 
form  should  be  considered. 

Same. — Preferred  Claim. — The  question  as  to  whether  or  not  a  claim  should 
be  paid  as  preferred  can  be  raised  at  the  time  of  the  consideration  of  the 
final  report,  either  by  a  petition  or  by  exceptions. 

Same. — Trial  of  Preferred  Claims. — A  separate  trial,  to  determine  the  ri^ht 
to  have  a  claim  preferred,  can  not  be  demanded  ;  the  right  to  a  prefer- 
ence must  be  tried  and  determined  in  connection  with  the  trial  of  the 
question  as  to  the  allowance  of  the  claim. 

Same. — Order  of  Priority. — Changing. —  When  Determined. — The  court  can 
not  change  the  order  of  priority  of  claims  fixed  by  the  statute.  They 
may  be  allowed  without  inquiry  as  to  the  sufficiency  of  assets  to  pay 
them,  and  their  priority  determined  afterwards. 

Same. — Question  Presented  by  Record. — The  filing  of  a  petition  to  have  a 
claim  preferred,  the  court's  overruling  and  refusing  to  grant  the  prayer 

.  thereof,  and  incorporating  such  petition  and  reciting  the  action  of  the 
court  thereon  in  a  bill  of  exceptions,  do  not  show  that  the  court  over- 
ruled  the  petition  and  declined  to  allow  the  claim  as  preferred,  upon 
the  ground  that  the  evidence  did  not  show  it  to  be  a  preferred  claim  ; 
only  the  sufficiency  of  the  petition  in  such  an  instance  can  be  considered 
on  appeal. 
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Constitutional  Law. — Mechanie^a  Lien. —  When  Riyhlto  Vests. — The  right 
to  a  mechanic's  lien  becomes  vested  at  the  time  the  material  is  furnished 
or  labor  performed,  and  this  right  can  not  be  taken  away  by  the  Leg- 
islature. 

Same. — Control  Over  Remedy. — Legislative  control  over  the  remedy  is  so 
far  restricted  that  the  remedy  given  for  the  enforcement  of  a  lien  cau 
not  be  materially  impaired,  upon  the  ground  that  the  remedy  available 
at  the  time  of  the  contract  is  a  part  of  it,  and  can  not  be  taken  away. 

Same. — Altering  Remedy. — Changing. — Abolishing  One  of  Two. — Whatever 
belongs  merely  to  the  remedy  may  be  altered  as  the  Legislature  bees  fit, 
if  such  alteration  does  not  impair  the  obligation  of  the  contract.  The 
remedy  may  be  changed,  or  one  of  two  abolished,  even  though  the  new 
or  remaining  one  be  less  convenient  or  less  prompt  and  speedy  than  the 
one  abolished. 

Mechanic's  Lun. — Repeal  of  Statute. — Enf 01  cement  of  Lien. — The  right  to 
a  mechanic's  lien  is  determined  by  the  statute  in  force  when  the  mate- 
rial is  furnished  or  the  labor  performed.  Such  lien  can  not  be  taken 
away  nor  the  remedy  for  its  enforcement  materially  impaired;  and  if 
the  statute  giving  it  is  repealed  the  courts  will  still  enforce  it  in  accord- 
ance with  the  remedy  given  by  such  repealed  statute ;  yet,  if  the  repeal- 
ing statute  provides  an  adequate  remedy,  the  lien  must  be  enforced  by 
the  law  existing  at  the  time  of  bringing  the  action. 

Same. — Presumfptuxn  as  to  Time  Mateiial  was  Furnished. — In  an  action  to  en- 
force a  mechanic's  lien,  where  a  note  had  been  given  for  the  amount  of 
material  furnished  or  labor  performed, 

Held,  that  the  presumption  was,  in  the  absence  of  evidence,  that  the  last 
of  the  material  was  furnished  and  the  last  of  the  labor  was  performed 
at  the  time  the  note  bore  date. 

Same. — Insolvent  Ovmer  of  Building. — Prefeired  Claims. — The  act  of  March  9, 
1889  (Acts  1889,  p.  257  ;  Elliott's  Supp.,  section  1705)  gives  a  preference, 
where  the  owner  of  the  building  is  in  failing  circumstances  or  insolvent, 
both  to  the  laborer  and  to  the  material  man. 

Same. — Specijie  Preference. — Such  preference  will  not  entitle  the  holder  of 
the  preferred  claim  to  payment  in  full  out  of  the  general  assets  of  the 
estate,  but  it  is  a  specific  preference  reaching  only  the  specific  fund  de- 
rived from  the  property  to  which  the  lieu  would  attach. 

Same. — Failure  to  Give  Notice — Amendment  of  1889. — Preferred  Claims. — 
Material  was  furnished  while  the  act  of  March  6,  1883  (Acts  1883, 
p.  140;  Elliott's  Supp.,  section  1688)  was  in  force,  which  act  required 
notice  of  intention  to  hold  a  lien  to  be  given  within  sixty  days  after  the 
material  was  furnished.  Fifty-seven  days  after  the  material  was  fur- 
nished for  a  house,  the  act  of  March  9,  1889  (Acts  1889,  p.  257  ;  Elliott's 
Supp.,  section  1705)  was  amended,  which  amendment  provided,  in  ad- 
dition to  the  provisions  of  the  act  of  1883,  for  the  acquisition  of  a  lien 
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whether  notice  was  filed  or  not;  and,  in  case  of  the  insolvency  of  the 
owner  of  the  building,  that  the  claims  of  the  material  man  or  laborer 
should  be  a  preferred  debt. 

Held,  that  the  failure  to  give  notice  before  the  act  of  1883  was  repealed 
did  not  prevent  ihe  foreclosure  of  the  lien  acquired  in  furnishing  the 
materials,  that  such  lien  could  be  enforced  without  giving  notice,  and, 
the  owner  of  the  building  being  insolvent,  that  the  claim  could  be  en- 
forced as  a  preferred  one. 

From  tbe  Floyd  Circuit  Court. 

J.  V.  Kelso,  a  D.  Kelso,  G.  V.  Howk  and  J.  C.  Zulauf,  for 
appellant. 

C,  L.  Jeweti  and  H.  E,  Jewett,  for  appellee. 

McBbide,  J. — Appellant  filed  a  claim  against  the  estate 
represented  by  tbe  appellee,  reciting  its  nature  and  origin, 
and  asking  to  have  it  allowed  as  a  preferred  claim. 

The  administrator,  by  an  entry  on  the  margin  of  the  ap- 
pearance docket,  allowed  it  as  a  "general  and  unpreferred 
claim." 

The  estate  was  afterwards  found  to  be  insolvent,  and  or- 
dered to  be  settled  accordingly. 

In  due  time  the  administrator  filed  his  final  report,  and 
-caused  notice  to  be  given  of  the  time  set  for  its  hearing. 

When  the  report  came  up  for  hearing  appellant  appeared 
aud  filed  a  written  petition,  reciting  the  filing  of  said  claim 
and  its  allowance  by  the  administrator,  setting  out  a  copy  of 
the  claim,  and  asking  for  an  order  directing  the  adminis- 
trator to  pay  the  claim  in  full,  as  preferred. 

Of  this  petition  the  bill  of  exceptions  says :  "And  the 
court,  after  argument  of  counsel,  overruled  said  petition  and 
refused  to  grant  the  prayer  thereof." 

Appellant  excepted,  and  thereupon  filed  exceptions  to  the 
final  report.  One  of  the  exceptions  was  that  said  claim  had 
been  admitted  as  an  unpreferred  claim  by  the  administrator, 
"Whereas  it  is  a  preferred  claim."  It  is  then  said  in  the 
bill  of  exceptions  :  "And  the  court,  after  argument  of  coun- 
sel, overruled  said  written  exceptions."  Appellant,  as  to  each 
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of  said  rulings^  excepted^  and  the  questions  were  saved  by 
a  bill  of  exceptions. 

Counsel  for  appellee  earnestly  insist  that  the  record  pre- 
sents no  question  which  this  court  can  consider.  They  say : 
'^  Neither  of  these  questions  is  presented  by  the  record  in 
any  form  in  which  they  can  avail  the  appellant  in  this  court. 
No  question  of  law  was  raised  by  any  pleading  before  the 
circuit  court;  and  the  petition  to  have  the  appellee's  claim 
allowed  as  a  preferred  claim^  as  well  as  his  exceptions  to  the 
report,  was  overruled  by  the  court  because  there  was  no 
proof  to  sustain  the  petition  or  the  exceptions.  The  bill  of 
exceptions  does  not  contain  any  of  the  evidence  given  at  the 
hearing,  and,  therefore,  while  the  action  of  the  circuit  court 
was  clearly  right  on  the  premises,  even  if  it  had  been  wrong, 
and  against  the  weight  of  the  testimony,  the  Supreme  Court 
would  be  unable  to  decide  the  question  because  of  the  ab- 
sence of  any  statement  as  to  what  proof  was  offered  in  sup- 
port of  the  allegations  made  by  the  appellant.'' 

With  all  respect  for  the  ability  and  learning  of  counsel 
we  must  say  that  they  are  wrong  in  this  contention. 

As  above  stated,  the  recitals  in  the  bill  of  exceptions  im- 
mediately following  the  filing  of  the  petition,  and  the  ex- 
ceptions to  the  report  respectively,  are,  *'And  the  court,  after 
argument  of  counsel,  overruled  said  petition  and  refused  to 
grant  the  prayer  thereof,"  "  and  the  court,  after  argument  of 
counsel,  overruled  said  written  exceptions."  To  what  was 
the  argument  of  counsel  addressed?  No  evidence  whatever 
seems  to  have  been  introduced  or  offered,  and  counsel  say 
the  court  thus  acted  because  there  was  no  proof  to  sustain 
the  petition  or  the  exceptions. 

If  the  bill  of  exceptions  showed  that  the  ruling  of  the 
court  was  upon  the  ground  that  there  was  no  proof,  or  that 
the  proof  offered  was  insufficient,  a  very  different  question 
would  be  presented  from  that  which  we  think  the  record  re- 
quires us  to  decide.  We  can,  however,  only  consider  such 
questions  as  are  in  fact  presented  by  the  record,  and  we  think 
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the  only  fair  inference  we  can  draw  from  the  bill  of  excep- 
tions is  that  the  /trgument  of  counsel  was  addressed  to  the 
sufficiency  of  the  petition  and  of  the  exceptions  respectively, 
aud  that  the  ruling  of  the  court  was,  in  effect,  that  upon  the 
facts  thus  presented  the  appellant  was  not  entitled  to  the  re- 
lief asked. 

Counsel  for  appellee  say,  however,  if  the  ^*  appellee  had, 
by  any  pleading,  challenged  the  sufficiency  of  the  facts  stated 
in  the  petition  or  exception,  and  the  court  had  held  as  mat- 
ter of  law  that  they  were  not  sufficient,  and  the  proper  ques- 
tion had  been  reserved,  a  question  of  law  would  have  been 
presented  to  this  court/' 

When  a  petition  of  this  character  is  presented  to  the  court, 
or  exceptions  are  filed  to  a  report  of  an  administrator,  we 
think  their  sufficiency  may  be  tested  by  a  demurrer,  or  by  a 
motion  to  strike  out.  We  also  think,  however,  that  the 
court  may,  of  its  own  motion,  in  such  cases  pass  upon  and 
determine  the  sufficiency  of  the  petition  or  of  the  excep- 
tions without  any  demurrer  or  motion  being  filed.  So  far 
as  exceptions  to  reports  are  concerned  this  is,  in  effect,  a  mat- 
ter of  frequent  occurrence,  when  the  court  ignores  or  de- 
clines to  hear  testimony  upoil  exceptions  which  it  deems 
insufficient  to  present  any  valid  objection  to  the  approval  of 
the  report.  The  practice  in  probate  matters  in  this  State  is 
m  generis. 

Whenever  applicable  we  think  the  rules  of  procedure  in 
civil  causes  should  be  applied,  but  in  most  matters  relating 
to  the  filing,  examination  and  approval  or  disapproval  of 
reports,  strict  formality  is  not  required.  While  all  persons 
interested  in  the  estate  are  constructively  present,  as  matter 
of  fact  we  must  know  that,  as  a  rule,  the  majority  of  them 
are  of  necessity  absent  and  unrepresented,  or  are  nominally 
represented  by  the  administrator  or  executor.  Many  of 
them  are^infants,  or  are  under  other  legal  disabilities,  and 
the  courts  in  passing  upon  such  matters  should  be  more  ob- 
servant of  substance  than  of  form. 
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The  question  as  to  whether  or  not  a  claim  should  be  paid 
as  preferred  may  properly  be  raised  at  the  time  of  the  con- 
sideration of  a  final  report.  We  think  it  may  be  raised 
either  by  a  petition,  as  was  done  in  this  case,  or  by  excep- 
tions to  the  report.  The  appellant  when  he  filed  his  claim 
recited  therein  the  facts  which  he  claimed  entitled  him  to  a 
preference.  If  the  administrator  had  refused  to  allow  it, 
and  it  had  been  transferred  to  the  trial  docket,  a  demurrer  to 
it  would  not  have  tested  the  suflSciency  of  its  averment  re- 
lating to  a  preference.  Nor  could  a  separate  action  have 
been  maintained  to  try  that  question.  Jenkins  v.  Jenkins, 
63  Ind.  120.  That  question  mat/ be  tried  and  determined  in 
connection  with  the  trial  of  the  question  as  to  the  allowance 
of  the  claim.  Blankenbakei'  v.  Bank  of  Commerce,  85  Ind. 
459.  The  rule  in  such  cases  is,  however,  as  stated  in  Fickle 
v.  Sneppy  97  Ind.  289 :  "  Claims  may  be  allowed  without 
inquiring  whether  there  are  assets  sufiBcient  to  pay  them, 
or  whether  they  are  or  are  not  members  of  a  preferred 
class.  The  allowance  comes  first ;  the  direction  as  to  pay- 
ment comes  afterward.  The  statute  fixes  the  order  of  pri- 
ority of  claims,  and  this  the  courts  can  not  change/'  See, 
also,  Jenkins  v.  Jenkins,  supra. 

The  entry  by  the  administrator  on  the  appearance  docket 
of  his  allowance  of  the  claim  "as  a  general  and  unpreferred 
claim,''  while  it  was,  under  section  388,  Elliott's  Supp., 
operative  between  the  claimant  and  •  the  administrator  as 
an  adjudication  of  the  validity  and  amount  of  the  claim, 
had  no  effect  upon  the  right  of  the  claimant  to  insist  upon 
having  the  claim  treated  as  preferred. 

When  in  due  course  that  point  in  the  administration  of 
an  estate  is  reached  when  it  becomes  the  dutv  of  the  court 
to  decide  the  manner  of  distributing  the  assets,  a  claimant 
has  the  undoubted  right  to  insist  upon  his  preference  if  he 
claims  one. 

If  the  facts  recited  in  the  claim  and  petition  or  motion 
are,  in  the  judgment  of  the  court,  legally  suflScient  to  entitle 
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the  party  to  the  preference,  it  becomes  then  a  question  of 
fact.  If  the  administrator  admits  the  facts  to  be  as  stated, 
the  claim  should  be  allowed  as  preferred,  but  if  the  facts  are 
disputed  the  court  may  hear  evidence.  If,  however,  the 
court,  without  the  filing  of  a  demurrer  or  a  motion  to  strike 
out,  decides  that  the  facts  stated  in  the  claim  and  petition 
are  not  sufficient  in  law  to  entitle  the  party  to  the  preference 
claimed,  we  think  an  exception  to  such  ruling,  properly 
saved  by  a  bill  of  exceptions,  will  authorize  this  court  to  re- 
view the  action  of  the  court  below. 

This  seems  to  us,  from  ati  examination  of  the  record,  to 
have  been  the  course  pursued.  As  we  understand  the  bill  of 
exceptions,  the  circuit  court  by  its  rulings  simply  held  that 
the  facts  brought  to  its  notice  by  the  petition  and  by  the 
exceptions  to  the  report,  respectively,  were  not  sufficient  in 
law  to  entitle  the  party  to  the  preference.  We  conclude, 
therefore,  that  the  question  is  fairly  and  properly  presented 
to  this  court. 

This  brings  us  to  the  consideration  of  what  we  regard  as 
a  much  more  difficult  question.  Was  the  appellant  entitled 
to  an  order  for  the  payment  of  his  claim  as  a  preferred 
claim  ? 

The  claim  filed  was  a  note  for  $600,  dated  January  11th, 
1889,  given  by  the  decedent  to  appellant,  due  four  months 
after  date.  Accompanying  the  note  was  a  verified  statement, 
in  which,  with  other  things,  it  was  averred  that  the  consid- 
eration for  the  note  was  material  furnished  to  and  labor  per- 
formed by  claimant  for  decedent  in  his  lifetime  in  the  repair 
of  a  certain  brewery  building  belonging  to  decedent,  and 
making  and  building  an  addition  thereto  in  the  year  1889, 
and  that  at  the  time  of  the  completion  of  said  repairs  and 
of  said  brewery  building  the  decedent  was  in  failing  circum- 
stances, and  that  his  estate  was  insolvent. 

The  report  of  the  administrator  shows  that  after  the  pay- 
ment of  all  expenses  of  administration  and  of  all  claims 
which  he  had  allowed  as  preferred,  there  remained  for  dis- 
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tribution  $8^428.06;  and  it  was  agreed  by  the  parties  that  of 
this  amount  $1,000  was  received  by  the  admiuistrator  from 
the  sale  of  the  addition  to  the  brewery  referred  to  in  appel- 
lant's claim. 

It  is  further  shown  by  the  report  that  if  appellant's  claim 
is  not  preferred  the  assets  will  pay  35  per  cent,  of  claims 
due  to  creditors.  The  court  ordered  the  distribulion  of  33J 
per  cent,  of  the  money  among  the  creditors,  and  the  reten- 
tion by  the  clerk  of  the  residue  to  await  the  final  decision  of 
this  case. 

At  the  date  of  this  note,  January  11th,  1889,  the  follow- 
ing statute  was  in  force  relating  to  mechanics'  liens  (section 
1688,  Elliott's  Supp.) : 

^'  Section  1.  Be  it  enacted,  etc.,  That  mechanics,  and  all 
persons  performing  labor  or  furnishing  material  or  machinery 
for  erecting,  altering,  repairing  or  removing  any  house,  mill, 
manufactory,  or  other  building,  bridge,  reservoir,  system  of 
water-works,  or  other  structure,  may  have  a  lien,  separately 
or  jointly,  upon  the  house,  mill,  manufactory,  or  other  build- 
ing, bridge,  reservoir,  system  of  water- works,  or  other 
structure  which  they  may  have  erected,  altered,  repaired  or 
removed,  or  for  which  they  may  have  furnished  material  or 
machinery  of  any  description,  and  on  the  interest  of  the 
owner  of  the  lot  or  land  on  which  it  stands,  or  with  which  it 
is  connected,  to  the  extent  of  the  value  of  any  labor  done 
or  materials  or  machinery  furnished,  or  both." 

Section  3  of  this  act  requires  any  person  wishing  to  acquire 
such  lien  to  file  in  the  office  of  the  recorder  of  the  county  at 
any  time  within  sixty  days  after  the  performing  of  such  labor 
or  furnishing  of  such  materials  or  machinery,  notice  of  his 
intention  to  hold  a  lien  upon  such  property  for  the  amount 
of  his  claim. 

This  statute  was  approved  March  6th,  1883. 

On  the  9th  day  of  March,  1889,  an  act  of  the  Liegislature 
was  approved  amending  certain  sections  of  the  act  of  1883, 
from  which  we  have  quoted.     This  latter  act  had  an  emer- 
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gency  clause,  and  therefore  took  effect  at  once.  By  the  act 
of  March  9th,  1889,  section  1,  above  quoted,  was  amended 
to  read  as  follows : 

^'  Section  1.  That  contractors,  sub-contractors,  mechanics, 
joarneymen,  laborers  and  all  persons  performing  labor  or 
furnishing  material  or  machinery  for  erecting,  altering,  re- 
pairing or  removing  any  house,  mill,  manufactory,  or  other 
building,  bridge,  reservoir,  system  of  water-works,  or  other 
structure,  may  have  a  lien,  separately  or  jointly,  upon  the 
bouse,  mill,  manufactoiy,  or  other  building,  bridge,  reser- 
voir, system  of  water-works,  or  other  structure  which' they 
may  have  erected,  altered,  repaired  or  removed,  or  for  which 
they  may  have  furnished  material  or  machinery  of  any  de- 
scription, and  on  the  interest  of  the  owner  of  the  lot  or  land 
on  which  it  stands,  or  with  which  it  is  connected,  to  the  ex- 
tent of  the  value  of  any  labor  done,  or  material  or  ma- 
chinery furnished,  or  both,  and  all  claims  for  wages  for  me- 
chanics and  laborers  employed  in  or  about  any  shop,  mill, 
wareroom,  storeroom,  or  manufactory,  shall  be  a  first  lien 
upon  all  the  machinery,  tools,  stock  of  materials,  or  work, 
finished  or  unfinished,  located  in  or  about  such  shop,  mill, 
wareroom,  storeroom,  or  manufactory,  or  used  in  the  busi- 
ness thereof;  and  should  the  person,  firm  or  corporation  be 
in  failing  circumstances,  the  above  mentioned  claims  shall 
be  preferred  debts,  whether  notice  of  lien  be  filed  or  not." 
Elliott's  Supp.,  section  1705. 

This  statute,  like  that  of  1883,  requires  the  filing  in  the 
recorder's  office,  within  sixty  days  after  the  performance  of 
the  labor  or  furnishing  of  material,  etc.,  of  a  notice  similar 
in  terms  to  that  required  by  the  other  statute.  Appellant 
did  not  file  any  notice,  but  insists  that  by  virtue  of  the  pro- 
visions of  section  1  of  the  act  of  March  9,  1889,  decedent 
having  been  in  failing  circumstances  when  the  labor  was 
done  and  material  furnished,  his  claim  therefor  is  a  pre- 
ferred debt,  and  he  is  entitled  to  have  it  paid  in  ftiU. 
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Appellee's  position  with  reference  to  the  claim  of  prefer- 
ence under  this  statute  is  as  follows : 

1.  The  act  of  March  9,  1889,  not  having  been  enacted 
until  after  the  work  was  done,  material  furnished  and  the 
note  taken,  does  not  apply  to  this  transaction,  and  appellant 
is  not  entitled  to  the  benefit  of  its  provisions. 

2.  That,  by  a  fair  construction  of  the  statute,  no  claims 
are  to  be  preferred,  except  those  for  wages  due  to  mechanics 
and  laborers. 

We  will  consider  these  questions  in  inverse  order.  Does 
the  preference  given  embrace  claims  of  this  character? 

The  section  in  question  first  provides  for  a  lien  upon  cer- 
tain structures,  and  the  land  upon  which  they  are  situate,  in 
favor  of  those  performing  labor  or  furnishing  material 
or*  machinery  for  the  erection,  altering,  repairing  or  re- 
moving of  such  structures,  and,  secondly,  for  a  lien  upon 
machinery,  tools,  stock  of  materials  and  work,  finished  or 
unfinished,  in  favor  of  mechanics  and  laborers  employed  in 
and  about  the  establishment.  The  claims  of  all  these  differ- 
ent classes  of  persons  are  provided  for  by  the  same  section — 
one  class  of  claims  to  be  secured  by  a  lien  on  the  structure 
and  the  other  by  a  lien  on  the  machinery,  tools,  etc.,  and 
the  section  concludes  by  the  statement,  that  in  a  certain  con- 
tingency "^Ae  above  mentioned  clainia  shall  be  preferred 
debts.*'  All  of  these  persons  desiring  to  secure  the  lien  to 
which  they  are  entitled  must  proceed  in  the  same  manner. 
They  must  file  the  same  kind  of  notice,  in  the  same  place, 
and  within  the  same  time. 

We  know  of  no  rule  of  construction  that  would  justify  us 
in  giving  to  the  concluding  provision  of  this  section  the 
limited  interpretation  contended  for  by  appellee.  The  ob- 
vious meaning  of  the  Legislature,  as  we  gather  it  from  the 
language  used,  was  that,  if  the  persons,  firms  or  corporations 
owning  the  structures,  or  operating  the  shops,  mills,  etc., 
previously  named  in  the  section  were  insolvent,  all  claims 
embraced  within  its  terms  should  be  preferred  debts,  etc. 
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Any  other  construction  would  be  forced,  and  would  do  vio- 
lence to  the  language  used. 

Does  the  act  of  March  9th,  1889,  apply  to  this  claim? 
The  averment  in  the  claim  is,  that  the  consideration  for  the 
note  was  certain  material  furnished  and  labor  performed 
in  the  year  1889.  The  note  was  executed  January  11th, 
1889.  We  have  concluded  that  the  date  of  the  note  will 
be  presumed  to  mark  the  time  when  the  last  of  the  ma- 
terial was  furnished  and  the  last  of  the  labor  performed.  If 
we  are  right  in  this,  appellant,  if  he  desired  to  secure  his 
claim  by  a  lien  on  the  premises,  was  required  to  file  notice 
in  the  recorder's  office  within  sixty  days  from  that  date,  or 
on  or  before  March  12th,  1889.  The  act  of  March  9th, 
1889,  therefore,  took  effect  three  days  before  the  expiration 
of  the  time  within  which  appellant  was  required  to  file  his 
notice. 

As  a  general  rule  statutes  operate  prospectively  only. 
Cooley  Const.  Lim.  455. 

It  is  now  settled  by  the  weight  of  authority  that  the  right 
'  to  a  mechanic's  lien  under  a  statute  becomes  a  vested  right 
at  the  time  the  material  is  furnished  and  the  labor  performed, 
and  that  this  right  can  not  be  taken  away  even  by  the  Leg- 
islature. Jones  Liens,  section  1558,  and  authorities  there 
cited.  Even  the  legislative  control  over  the  remedy  is  so 
far  restricted  that  the  remedy  given  for  the  enforcement  of 
the  lien  can  not  be  materially  impaired.  Buser  v.  Shepard, 
107  Ind.  417.  This  is  upon  the  ground  that  remedies  which 
are  available  for  the  enforcement  of  a  contract  at  the  time 
and  place  where  it  is  made,  are  a  part  of  its  obligation,  and 
that  to  allow  the  remedy  to  be  taken  away  or  materially  re- 
stricted would,  to  that  extent,  impair  the  obligation  of  the 
contract.     Cooley  Const.  Lim.  350. 

Whatever  belongs  merely  to  the  remedy  may  be  altered 
according  to  the  will  of  the  statute,  provided  the  alteration 
does  not  impair  the  obligation  of  the  contract.  Cooley  Const. 
Lim.  346. 
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Laws  changiDg  remedies  for  the  enforcement  of  legal  con- 
tracts, or  abolishing  one  remedy  when  two  or  more  existed, 
may  be  perfectly  valid,  even  though  the  new  and  remaining 
remedy  be  less  convenient  than  that  which  was  abolished,  or 
less  prompt  and  speedy.  Cooley  Const.  Lim.  347,  and  cases 
cited. 

It  follows,  therefore,  that  in  so  far  as  a  right  to  a  me- 
chanic's lien  in  a  given  case,  is  concerned,  we  must  look  only 
to  the  statute  in  force  when  the  material  or  machinery  is 
furnished  or  the  labor  is  done ;  and,  also,  that  in  so  far  as 
there  may  be  an  attempt  by  legislation  to  take  away  or  ma- 
terially impair  the  remedy  for  the  enforcement  of  such  lien, 
neither  leaving  nor  substituting  an  efficient  remedy,  we  must 
look  to  the  same  source. 

Subject  to  this  exception  the  rule  has  been  laid  down,  we 
think  correctly,  that  the  rights  of  the  parties  under  me- 
chanic's lien  laws  are  to  be  ascertained  and  fixed  by  the  law 
in  force  when  the  contract  is  made,  but  such  rights  are  to  be 
established  and  enforced  by  the  law  existing  at  the  bringing 
of  the  suit.  Phillips  Mech.  Liens,  section  24 ;  Willamette 
Falls,  etc.y  Co.,  v.  Riley,  1  Oregon,  183 ;  Andrews  v.  Wash-- 
bum,  3  8.  &  M.  109. 

The  case  of  Paine  v.  Woodtvorth,  15  Wis.  327,  seems  to  be 
directly  in  point  upon  the  question  here  presented.  In  that 
case  the  court  says :  "  We  have  no  doubt  that  after  work  had 
been  done  for  which  the  party  was  entitled  to  a  lien  under 
the  Revised  Statutes,  and  before  the  expiration  of  the  time 
within  which  he  might  proceed  to  enforce  it,  it  would  be 
competent  for  the  legislature  to  provide  a  new  and  more  ef- 
ficacious remedy,  and  that  such  lien  might  then  be  enforced 
according  to  that.  And  the  objection  that  the  party  had  not 
complied  with  the  old  statute,  would  be  of  no  avail.  That 
it  is  competent  for  the  Legislature  to  change  the  remedy  in 
sitch  cases,  is  too  well  understood  to  need  argument.'' 

In  so  far  as  the  right  to  a  lien  is  concerned,  and  the  means 
for  securing  and  enforcing  it,  the  act  of  March  6th,  1883,  and 
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the  amendatory  act  of  March  9th,  1889,  are,  as  applied  to 
this  appellant,  practically  the  same.  The  act  of  March  9th, 
1889,  however,  gives  an  additional  remedy  if  the  debtor  is 
in  failing  circumstances,  and  relieves  the  claimant  from  the 
necessity  of  filing  the  notice.  We  are  of  the  opinion  that 
this  affects  the  remedy  only.  As  the  amendatory  statute  be- 
came operative  before  the  expiration  of  the  time  within 
which  appellant  had  the  right  to  file  his  notice  in  the  re- 
corder's office,  and  thus  establish  his  lien,  he  had  the  right 
to  avail  himself  of  the  new  and  additional  remedy  thus  given 
him. 

The  preference  which  the  statute  thus  gives  will  not  entitle 
the  holder  of  the  preferred  claim  to  payment  in  full  out  of 
the  general  assets  of  the  estate,  but  it  is  a  specific  prefer- 
ence reaching  only  the  specific  fund  derived  from  the  prop- 
erty to  which  the  lien  would  attach.  If  such  fund  is  suffi- 
cient in  amount  to  pay  the  preferred  claims  in  full,  they 
should  be  so  paid.  If,  however,  such  fund  is  insufficient  for 
this  purpose,  the  holders  of  preferred  claims  are  entitled 
to  share- j9ro  rata  in  the  fund,  and  as  to  any  unpaid  balance 
due  them  would  stand  on  the  footing  of  the  general  credit- 
ors. Necessarily,  in  such  case,  the  class  of  preferred  claim- 
ants, as  to  such  fund,  will  embrace  all  who,  as  to  the  specific 
property,  come  within  the  terms  of  section  1  of  the  amenda- 
tory act,  whether  they  have  filed  notice  in  the  recorder's 
office  or  not. 

In  this  case  it  is  shown  that  $1,000  of  the  assets  of  the  es- 
tate remaining  for  distribution  was  received  by  the  admin- 
istrator from  the  sale  of  the  addition  to  the  brewery  referred 
to  in  appellant's  claim. 

The  judgment  is  reversed,  with  instructions  to  the  circoit 
court  to  proceed  in  accordance  with  this  opinion. 

Filed  Feb.  4, 1891. 

Vol.  127.— 13 


194  SUPREME  COURT  OF  INDIANA, 


The  State  v.  Place  et  a/. 


No.  15,778. 

The  State  v.  Place  et  al.. 

Criminal  Law. — Affidavit  for  Oontinvance.'^Sufficieney  of, — An  affidavit  of 
the  prosecuting  attorney  for  a  continuance  on  the  ground  that  because 
of  a  change  by  the  court  of  the  time  appointed  for  trial  he  was  not  able 
to  secure  the  attendance  of  a  certain  witness  named  in  the  affidavit, 
which  does  not  show  that  he  did  not  have  information  of  the  change 
of  the  time  appointed  in  season  to  secure  the  testimony  of  said  witness, 
is  insufficient. 

From  the  Wells  Circuit  Court. 

W.  A.  Branyan,  Prosecuting  Attorney,  for  the  State. 
A.  N.  Martin  and  E.  G,  Vaughn,  for  appellees. 

Elliott,  J. — The  State  prosecutes  this  appeal  and  alleges 
that  the  trial  court  erred  in  denying  the  application  of  the 
prosecuting  attorney  for  a  continuance.  We  shall  not  ex- 
amine the  objections  of  the  appellees  to  the  mode  in  which 
the  prosecuting  attorney  assumes  to  present  the  question,  for 
the  law  is  so  plainly  against  the  State  upon  the  principal 
question  that  there  is  no  difficulty  in  disposing  of  it. 

It  appears  from  the  affidavit  of  the  prosecuting  attorney 
that  on  Wednesday,  the  11th  of  December,  1890,  the  case 
was  set  down  for  trial  on  the  18th  day  of  that  month,  and 
that  the  court  subsequently  changed  the  time  for  trial  to 
Monday,  December  16th,  but  the  affidavit  does  not  show 
when  the  State  was  informed  of  the  change  of  the  time  ap- 
pointed for  the  trial.  For  anything  that  appears,  the  pros- 
ecuting attorney  may  have  had  ample  time  to  secure  the  at- 
tendance of  the  witness  named  m  his  affidavit.  The  trial 
court  had,  of  course,  a  right  to  change  the  time  appointed 
for  trial,  and  was  under  no  duty  to  consult  the  prosecut- 
ing attorney  respecting  the  change,  although  it  was  bound 
to  allow  the  State  a  reasonable  opportunity  to  obtain  its 
witnesses.  It  was  incumbent  upon  the  prosecuting  attorney 
to  show  that  he  did  not  have  information  of  the  change  of 


NOVEMBER  TERM,  1890.  196 

Byram  §t  aL  v.  Stoat. 

the  time  first  appointed  for  the  trial  in  season  to  secure  the 
testimony  of  the  witness. 

There  are  other  defects  in  the  affidavit,  but  we  deem  it 
unnecessary  to  notice  them. 

Judgment  affirmed. 

Filed  Feb.  5, 1891. 


No.  14,620. 

Byram  et  al.  v.  Stout. 

Cbattbl  Mortoaoe.— /SSo^  on  Execution, — Personal  property  under  mort- 
gage may  be  levied  upon  and  sold  by  execution,  subject  to  the  mort- 
gage lien. 

BJiiiZ.-^N(Uure  of  Mortgaged z  Interest, — The  mortgagee  of  personal  prop- 
erty is  a  mere  lien- holder. 

Same. — Attachment  (^  Mortgaged  Property  by  Mortgagee, —  Waiver  of  Lien, — 
Estoppel. — A  levy  of  a  writ  of  attachment  by  the  mortgagee  upon  per- 
sonal property  mortgaged  to  him  is  not  a  waiver  of  his  mortgage  lien ; 
and  the  mere  fact  of  the  levy  does  not  estop  him  to  foreclose  or  claim 
under  his  mortgage  lien. 

From  the  Rush  Circuit  Court. 

T,  S,  RoUinSy  for  appellants. 

8.  Qaypool  and  W.  A.  Ketcham,  for  appellee. 

Bebkshire,  J. — The  appellee  brought  this  action  to  fore- 
close a  chattel  mortgage  executed  by  John  S.  Matthews  and 
Mary  J.  Matthews. 

The  appellants^  on  their  own  motion,  were  made  parties 
defendant,  claiming  to  be  junior  mortgagees,  and  filed  an 
answer  in  bar  of  the  action,  and  a  cross-complaint,  in  each 
of  which  they  asserted  that  their  mortgage  lien  was  superior 
because  of  the  fact  that  the  appellee  had,  prior  to  the  com- 
mencement of  this  action,  brought  suit  upon  the  evidences 
of  debt  secured  by  his  said  mortgage,  and  had  caused  a  writ 
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of  attachment  to  issue^  which  bad  been  levied  upoa  the 
mortgaged  property. 

The  contention  of  the  appellees  is  that  when  the  appellant 
sued  out  his  writ  of  attachment  and  caused  it  to  be  levied 
upon  the  mortgaged  property,  he  thereby  released  his  mort- 
gage lienj  and  this  is  the  only  question  presented  for  our 
consideration. 

There  are  some  authorities  to  support  the  contention  of 
the  appellee.  Jones  Mortgages,  section  565 ;  Evans  v.  War^ 
ren,  122  Mass.  SOS; Buck  v.  Ingeraolt,  11  Met.  226;  Whitney 
V.  Farrer,  51'  Me.  418;  Libbey  v.  Oushman,  29  Me.  429; 
Haynes  v.  Sanbum,  45  N.  H.  429. 

These  authorities,  however,  depend  upon  a  mere  legal 
technicality,  and  not  upon  any  principle  in  equity. 

As  the  court  says,  Evans  v.  Warren,  supra,  the  liens  respec- 
tively created  by  mortgage  and  by  attachment  on  the  same 
property  can  not  co-exist,  for  the  reason  that,  under  the 
Massachusetts  statutes,  the  equity  of  redemption  of  personal 
property  is  not  subject  to  attachment,  and  hence  if  the  mort- 
gagee causes  an  attachment  to  issue  against  the  mortgaged 
property,  it  is  a  waiver  of  the  mortgage  lien.  This  reason- 
ing is  not  very  satisfactory. 

Jones,  supra,  follows  the  language  employed  by  the  court 
in  Evans  v.  Warren,  supra.  •  But  in  the  same  section  referred 
to  above,  Jones  says  that  under  a  statute  which  makes  a  mort- 
gage a  mere  lien  upon  the  property  without  conferring  any 
title  to  it,  it  is  probable  that  an  attachment  of  the  mort- 
gaged property  by  the  mortgagee  would  not  amount  to  a 
waiver  of  the  mortgage  lien,  but  would  be  a  cumulative 
remedy.  Under  our  statutes  the  mortgagee  is  but  a  lien- 
holder. 

It  has  been  held  many  times  by  this  court  that  personal 
property  under  mortgage  may  be  levied  upon  and  sold  by 
execution,  subject  to  the  mortgage  lien.  Broadhead  v.  3/c- 
Kay,  46  Ind.  595 ;  Sparks  v.  Compton,  70  Ind.  393 ;  Em- 
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mons  V.  Havm,  75  Ind.  356 ;  Geisendmff  v.  Eagles,  70  Ind. 
418. 

Section  722,  B.  S.  1881,  especially  provides  that  goods 
and  chattels  pledged  or  mortgaged  may  be  levied  apon  and 
sold  on  execution. 

Section  918,  R.  S.  1881,  requires  the  officer  holding  the 
order  of  attachment  to  seize  and  take  into  his  possession  the 
property  of  the  defendant  in  his  county,  not  exempt  frojn 
execution.* 

The  following  cases  support  the  conclusion  that  the  mort- 
gagee of  personal  property  is  a  mere  lien-holder:  Manns 
V.  Brookville  National  Bank,  73  Ind.  243  ;  Evansvilkj  etc, 
Co.  V.  Staie,  ex  rel.,  73  Ind.  219  ;  Heimberger  v.  Boyd,  18 
Ind.  420;  Coe  v.  McBrotvn,  22  Ind.  252 ;  State,  ex  rel,  v. 
Milligan,  106  Ind.  109^;  Kackley  v.  State,  ex  reL,  91  Ind.  437. 

In  Thurber  v.  Jewett,  3  Mich.  295,  it  is  held  that  an  at- 
tachment of  the  mortgaged  property  by  the  mortgagee  is 
not  a  waiver  of  his  lien.  See  the  following  cases  as  throw- 
ing some  light  upon  the  question:  Shuler  v.  Boutwell,  IS 
Hun,  171 ;  Hill  v.  Beebe,  13  N.  Y.  556;  Daly  v.  Proctz, 
20  Minn.  411. 

There  is  no  element  of  estoppel  to  be  considered,  for  the 
reason  that  the  appellants'  position  was  in  no  way  changed 
or  prejudiced  by  the  attachment  proceedings. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Feb.  4, 189L 
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!^_252j  Goodell  et  al.  t?.  Starr  et  al. 
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^^^  ^^  JvDQMXHT.^CoUaleral  Attaek,—Sufficieney  of  Notice  by  PuWicoTion.— When 

H^  3^  Dotice  is  given  by  publicatioa  the  judgment  of  the  court  acting  upon 

such  notice,  that  the  publication  and  affidavit  upon  which  it  is  based 
are  sufficient  to  give  it  jurisdiction,  is  conclusive  upon  all  parties  as 
against  a  collateral  attack.  Fontaine  v.  Houston,  68  Ind.  316 ;  Brenner  v. 
Quick,  88  Ind.  546;  and  Vizzard  v.  Taylor,  97  Ind.  90,  denied. 

Real  Estate,  Action  to  Recover. — Color  of  Title, — Occupying  Claimants. — 
Purc/uuerat  Foreclosure  Sale. — A  sale  of  land  under  a  decree  of  foreclosure 
is  sufficient'to  give  the  purchaser  and  those  claiming  under  him  color  of 
title  as  against  all  the  world ;  and  such  purchaser,  and  those  claiming 
under  him,  are  entitled  to  the  benefit,  in  a  proper  case,  of  the  occupying 
claimant  law. 

Same. — Owner  (/  Fee  not  Made  a  Pariy.^Effeet. — Subsequent  Foredosurs 
AgainU  Oraniee. — A  foreclosure  against  the  motgagor  after  he  has 
conveyed  the  land  is  void  as  to  his  grantee,  unless  such  grantee  is  made 
a  party  to  such  proceedings,  and  joining  hin>  in  the  complaint,  but  not 
serving  him  with  process,  and  not  taking  judgment  against  him,  until 
after  decree  of  foreclosure  and  sale  of  the  land  as  against  the  mortgagor, 
will  not  deprive  him  of  title  to  the  land  mortgaged,  nor  render  the 
former  foreclosure  proceedings,  as  to  him,  valid. 

Same. — Occupying  Qaimant. — Possession  of  Land. — A  grantee  of  mortgaged 
lands,  although  he  has  not  paid  off  the  mortgage,  is  entitled  to  the 
possession  of  the  premises  conveyed  to  him,  even  after  foreclosure  and 
sale  as  against  the  mortgagor;  but  in  an  action  to  obtain  such  posses- 
sion, the  purchaser  at  the  foreclosure  sale,  who  has  obtained  possession 
by  virtue  of  such  sale,  may  maintain  a  cross- complaint  to  have  the 
mortgage  foreclosed  as  against  the  grantee ;  and  such  mortgage  may  be 
foreclosed,  and  the  land,  if  the  decree  is  not  satisfied  within  a  time 
designated,  may  be  ordered  sold  without  relief  from  valuation  or  ap- 
praisement  laws ;  and  such  grantee  can  not  claim  the  possession  until 
he  has  paid  off  the  decree.    Section  lOSo,  R.  S.  1881. 

From  the  Porter  Circuit  Court. 

W,  Johnston,  —  Win^low  and  —  Varnum,  for  appel- 
lants. 

A.  D.  BartholomeiOf  E,  D.  Grumpacker,  *TF.  H.  Dowdell 
and  W.  E,  Pinney,  for  appellees. 

McBride,  J. — Appellants  brought  this  suit  to  recover 
possession  of  five  hundred  and  sixty  acres  of  land  in  Porter 
county,  and  to  quiet  their  title  thereto. 
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April  3d,  1867,  oDe  Lazarus  Silverman  obtained  a  decree 
of  the  Porter  Circuit  Court  foreclosing  a  mortgage  on  the 
land  in  question.  The  sheriff  of  Porter  county  sold  the 
laud  under  this  decree  on  the  7th  day  of  June,  1867,  and 
Silverman  became  the  purchaser,  paying  $7,000  therefor. 
June  8th,  1868,  he  received  a  sheriff's  deed,  and  immediately 
entered  into  possession. 

The  appellees  are  in  possession,  claiming  under  Silverman, 
and  the  possession  of  Silverman  and  those  claiming  under 
him,  has  been  continuous  from  said  8th  day  of  June,  1868, 
to  the  time  of  the  commencement  of  this  suit. 

The  mortgage  which  Silverman  foreclosed  was  executed 
by  one  John  W.  Hughes  January  3d,  1866,  to  one  Rodney 
Whipple. 

Whipple  assigned  it  to  Silverman  on  the  6th  day  of  Jan- 
uary, 1866,  and  it  was  duly  recorded  January  11th,  1866. 
Hughes,  the  mortgagor,  was  the  owner  of  the  land  when  the 
mortgage  was  made,  but  on  the  1st  day  of  August,  1866,  with 
his  wife,  executed  a  warranty  deed  for  it  to  one  Jacob  S. 
Goodell. 

GoodelPs  deed  was  recorded  February  13th,  1867,  but  he 
never  entered  into  possession  of  the  land,  and  Hughes  re- 
mained in  possession  thereof  until  the  expiration  of  the  time 
for  redemption  from  said  sale,  when  he  yielded  possession  to 
Silverman. 

In  the  suit  to  foreclose  the  mortgage  Hughes  and  wife, 
Goodell  and  wife,  and  some  others,  were  named  as  defend* 
ants,  but  no  process  of  any  kind  was  ever  served  upon 
Goodell  or  his  wife  prior  to  the  rendition  of  said  decree  of 
foreclosure,  April  3d,  1867,  and  no  decree  was  then  rendered 
as  against  Goodell  and  wife,  the  case  was  as  to  them  con- 
tinued from  time  to  time  until  May  7th,  1869,  when,  on  an 
affidavit  filed  publication  was  ordered  made  as  to  them  as 
non-resident  defendants.  September  21st,  1869,  proof  of 
publication  having  been  made,  Goodell  and  wife  were  de- 
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faulted,  and  a  decree  was  rendered  foreclosing  the  mortgage 
as  against  them. 

No  action  seems  ever  to  have  been  taken  under  the  decree 
of  September  2l8t,  1869. 

The  appellants  here  are  the  heirs  of  Jacob  S.  Goodell,  who 
died  about  six  years  before  the  commencement  of  this  suit. 
This  suit  was  commenced  January  3d,  1887.  With  other 
pleadings  the  appellees  filed  a  cross-complaint,  in  which  they 
sought  the  benefit  of  the  law  for  the  relief  of  occupying 
claimants.  They  also  filed  a  cross-complaint,  asking  to  have 
their  title  quieted. 

.  Counsel  for  appellants  have  filed  a  very  earnest  and  well- 
written  brief,  but  the  questions  discussed  by  them  can  not 
be  considered  by  this  court.  Their  argument  is,  in  the  main, 
addressed  to  the  proposition  that  the  affidavit  upon  which 
publication  was  ordered  in  May,  1869,  was  not  sufficient  to 
justify  the  order  for  publication  ;  that  as  a  consequence  the 
judgment  recovered  against  Goodell,  September  21st,  1869, 
was  void,  for  the  reason  that  the  court  did  not  acquire  juris- 
diction by  such  defective  notice;  and  that  before  the  com- 
mencement of  this  suit  the  statute  of  limitations  had  barred 
any  action  on  the  original  note  and  mortgage,  so  that  they 
can  not  now  form  the  basis  of  any  claim  on  the  part  of  ap- 
pellees. 

As  appellees  are  in  possession  under  a  sheriff's  sale,  made 
more  than  two  years  before  the  rendition  of  the  decree  of 
foreclosure  of  September  21st,  1869,  it  is  apparent  that  it  is 
altogether  immaterial  ^whether  the  latter  judgment  is  void 
or  not.  In  view,  however,  of  the  earnestness  and  evident 
sincerity  with  which  appellants  have  discussed  this  question, 
we  will  say,  in  passing,  that  the  cases  of  Fontaine  v.  Hous- 
ton,  58  Ind.  316,  Brenner  v.  Quick,  88  Ind.  546,  and  Mzzord 
v.  Taylor,  97  Ind.  90,  do  not  state  the  rule  recognized  by 
this  court  relative  to  judgments  or  decrees  rendered  on 
service  of  notice  by  publication.  The  cases  of  Quarl  v. 
Abbeft,  102  Ind.  233,  Field  v.  Malone,  102  Ind.  251,  Picker- 


NOVEMBER  TERM,  1890.  201 

Goodell  et  al,  v.  Starr  ei  oL 

ing  v.  State,  106  Ind.  228,  Kleyla  v.  Haskeit,  112  Ind.  515, 
Easig  v.  Lower,  120  Ind.  239,  aod  many  others  decided  siDce 
the  case  of  Quarl  v.  Abbeit,  supra,  lay  down  that  which  we 
regard  as  the  correct  rule  ou  that  subject.  When  notice  is 
given  by  publication  the  judgment  of  the  court  acting  upon 
such  notice,  that  the  publication  and  the  affidavit  upon  which 
it  is  based  are  sufficient  to  give  it  jurisdiction,  is  conclusive 
a|>on  all  the  parties  as  against  a  collateral  attack. 

As  heretofore  said,  appellees  hold  under  Silverman,  whose 
title  rested  on  the  foreclosure  sale  of  June  7th,  1867. 
The  ancestor  of  appellants  was  not  before  the  court  when 
that  decree  .was  rendered,  and  it  does  not  purport  to  bind 
him.  The  foreclosure  at  that  time  was  only  against  such 
parties  as  had  previously  been  served.  Goodell  at  that  time 
held  the  legal  title,  and  the  sale  under  that  decree  was  void 
as  to  him,  and  the  court  below  correctly  held  that  appellants, 
as  his  heirs,  were  the  owners  and  entitled  to  the  possession  of 
the  land.  It  also  correctly  refused  to  quiet  appellees'  title 
thereto. 

The  decree  of  foreclosure  and  the  sheriff's  sale,  although 
void  as  to  Goodell*,  was  sufficient  to  give  to  Silverman  and 
those  claiming  under  him  color  of  title.  Sims  v.  Gay,  109 
Ind.  501 ;  Wright  v.  Kleyla,  104  Ind.  223 ;  Brenner  v.  Quick, 
88  Ind.  546 ;  Bauman  v.  Grubbs,  26  Ind.  419  ;  Doe  v.  Hear- 
ick,  14  Ind.  242;  Vancleave  v.  Milliken,  13  Ind.  105;  Bell 
V.  Longworth,  6  Ind.  273 ;  Pillow  v.  Roberts,  13  How.  472; 
Marston  v.  Hobbs,  2  Mass.  433. 

Being  in  the  occupancy  of  the  land  under  color  of  title 
they  were  entitled  to  the  benefit  of  such  statutory  provision 
as  the  Legislature  has  made  in  behalf  of  occupying  claim- 
ants. 

The  court  found  generally  for  the  plaintiffs  on  their  com- 
plaint, that  they  were  the  owners  and  entitled  to  the  posses- 
sion of  the  land  in  controversy,  and  made  the  following  find- 
ing on  defendants'  cross-complaint : 

"And  the  court  also  finds  for  the  defendants,  Phebe  E. 


I 
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Starr.  Kitty  L.  McGill,  Andrew  B.  Pierce,  Louis  Kendt  and 

Kendt,  on  their  cross-complaints  herein,  that  they  are 

in  possession  of  said  land  under  and  by  virtue  of  a  certain 
sheriff's  deed  executed  to  one  Lazarus  Silverman  on  the  — 
day  of  June,  1868,  conveying  said  real  estate,  and  by  several 
mesne  conveyances  thereafter  made,  and  supposed  themselves 
to  be  the  owners  thereof  in  fee  simple ;  and  the  court  further 
finds  that  the  said  sheriff's  deed  to  said  Silverman  was  inef- 
fectual to  convey  the  title  to  said  land  ;  and  the  court  further 
finds  that  under  such  color  of  title  said  defendants  have  made 
lasting  improvements  on  said  land,  and  paid  the  taxes  and 
assessments  thereon,  and  that  the  rents  and  profits  of  said 
real  estate  since  the  defendants  have  been  in  possession 
thereof  under  such  color  of  title  are  equal  to  the  taxes  and 
assessments  paid  and  improvements  made  thereon ;  and  the 
court  further  finds  that  at  the  time  said  Jacob  S.  Goodell  be- 
came the  owner  of  said  real  estate,  said  real  estate  was  en- 
cumbered by  a  mortgage,  which  was  afterwards  assigned  to 
said  Silverman,  through  which  he  obtained  his  sheriff's  deed  ; 
that  said  mortgage  was  never  regularly  foreclosed  against 
said  Jacob  S.  Goodell  or  his  heirs,  and  that  the  said  real  es- 
tate, and  the  interests  of  plaintiffs  therein,  are  subject  thereto, 
and  that  there  is  due  thereon  the  sum  of  sixteen  thousand 
dollars ;  that  the  same  is  a  valid  and  first  lien  on  said  land, 
and  that  said  land  is  bound  for  the  payment  thereof,  and 
that  said  land  is  worth  twelve  thousand  dollars." 

Upon  the  findings  thus  made  it  was  adjudged  by  the 
court : 

1st.  That  the  plaintiffs  (appellants)  were  owners  in  fee 
simple,  and  entitled  to  the  possession  of  the  land  in  contro- 
versy ;  and, 

2d.   The  following  order  was  made : 

^' And  it  is  further  adjudged  and  decreed  by  the  court  that 
the  mortgage  lien  of  the  defendants  on  said  real  estate  be  and 
the  same  is  hereby  foreclosed,  and  that  the  equity  of  redemp- 
tion of  the  plaintiffs,  and  each  of  them,  and  any  person  or 
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persoDS  claiming  by^  through  or  under  them  in  and  to  said 
real  estate^  be  and  the  same  is  hereby  forever  barred  and 
foreclosed ;  *  *  *  and  it  is  further  ordered  by  the  court  that 
the  plaintiffs  shall,  within  the  next  sixty  days^  pay  to  the 
clerk  of  this  court  for  the  use  of  said  defendants  the  sum  of 
sixteen  thousand  dollars  ($16,000),  together  with  the  costs  of 
this  action,  with  interest ;  and  in  default  of  such  payment 
within  said  time,  it  is  ordered  that  the  said  real  estate,  or  so 
much  thereof  as  may  be  necessary  to  pay  said  sum  of  sixteen 
thousand  dollars  and  interest  thereon,  and  costs,  and  accru- 
ing costs,  shall  be  sold  by  the  sheriff  of  Porter  county  as 
other  lands  and  tenements  are  sold  upon  execution  at  law, 
without  relief  from  valuation  or  appraisement  laws,  and  after 
such  sale  plaintiffs  shall  have  no  right  of  redemption  of  said 
property." 

This  finding  and  judgment  is,  in  all  essential  matters,  in 
substantial  compliance  with  the  statute. 

We  think  the  conclusion  reached  by  the  learned  and  able 
judge  who  tried  the  cause  below  is  not  only  legally  correct, 
but  that  it  accords  with  every  principle  of  equity  and  jus- 
tice. An  examination  of  the  evidence  discloses  the  fact  that 
appellants'  ancestor,  through  whom  they  claim  the  land, 
never  had  any  actual  interest  in  it.  He  was  a  tenant  of  the 
debtor  and  mortgagor,  Hughes,  renting  of  him  and  occupy- 
ing another  farm.  He  was  not  worth,  when  the  deed  was 
made,  to  exceed  $300.  He  paid  no  consideration  whatever 
for  the  deed,  and  made  no  effort  at  any  time  to  take  posses- 
sion of  the  land.  Before  he  could  have  justly  claimed  the 
land  he  should  have  paid  the  $8,000  mortgage,  which  was  a 
valid  lien  on  it  when  he  took  his  deed. 

Appellants'  claim  is  absolutely  without  merit. 

Judgment  affirmed,  with  costs. 

FUed  Feb.  7, 1891. 
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No.  15,908. 

Carb,  Auditor,  et  al.  v.  The  State,  ex  rel.  Coet- 

LOSQUET. 

Contract  of  a  State. —In  entering  into  a  contract  a  State  lays  aside  its 
attributes  as  a  sovereign  and  binds  itself  substantially  as  one  of  its 
citizens  does  when  he  enters  into  a  contract.  By  the  act  of  entering 
into  a  contract  it  abrogates  the  power  to  annul  or  impair  it. 

Action  Against  a  State. — Failure  to  Make  Appropriation. — Mandate. — A 
State  can  not  be  sued,  nor  can  an  action-  for  mandate  to  compel  the  pay- 
1^  ment  of  a  ralid  claim  of  a  State  be  maintained  against  its  officers,  un- 
less an  appropriation  has  been  made  by  the  Legislature  for  the  pay- 
ment of  such  claim ;  but  a  proceeding  for  a  mandate  may  be  maintained 
against  the  auditor  of  state,  if  a  proper  appropriation  has  been  made, 
to  compel  him  to  draw  a  warrant  for  the  amount  due. 

CoNSTiTCTiONAL  Law. — One  Department  Controlling  Another. — One  depart- 

y  ment  of  a  State  can  not  control  another  department ;  nor  can  the  courts 
supply  the  omission  of  the  Legislature  to  make  an  appropriation. 

Appropriation. — Implied^  what  is. — Sufficiency. — An  appropriation  need 
not  be  made  in  any  particular  form  or  in  express  terms  ;  it  may  be  im- 
plied. It  is  sufficient  if  the  intention  to  make  the  appropriation  is 
clearly  evinced  by  the  language  employed  in  the  statute  upon  the  sub- 
ject, or  if  it  is  evident  that  no'  effect  can  possibly  be  given  a  statute  un- 
less it  be  construed  as  making  the  necessary  appropriation.  Nothing 
more  is  requisite  than  the  designation  of  the  amount  and  the  fund  out 
of  which  it  shall  be  paid ;  but  a  promise  to  pay,  contained  in  a  bond 
of  the  State,  lan^fuUy  issued,  is  not  an  appropriation. 

Same. — No  Funds  in  Treasury. — An  appropriation  may  be  made  even  when 
there  is  no  funds  in  the  treasury  to  meet  it. 

Repudiation. — Presumption. — A  State  has  no  right  to  repudiate  its  valid 
obligations,  neither  directly  nor  by  indirection  ;  and  no  such  a  purpose 
will  be  imputed  to  it  by  the  court  unless  a  contrary  intention  is  clearly 
manifested.  In  ascertaining  whether  or  not  a  State  intended  to  repu- 
diate a  valid  claim  the  whole  course  of  legislation  upon  the  subject  will 
be  examined  bv  the  courts. 

Same. — Change  of  Remedy. — A  State  has  the  power  to  withdraw  a  remetly, 
and  thus  defeat  its  creditor. 

Payment, — Place  of  can  not  be  Changedby  Debtor. — A  debtor  can  not  change 
the  place  where  he  has  agreed  to  pay  off  his  obligation. 

Contract. — Law  Part  of. — Effect  of  Change  of  Law. — The  law  in  force  at 
the  time  a  contract  is  made  enters  into  and  becomes  a  part  of  it ;  and 
no  subsequent  change  of  the  law  can  affect  such  contract. 

Repeal  of  Statutes. — Repealing  Act  UnconstitutioncU. — A  repeal  of  a  stat- 
ute en  I)  not  be  accomplished  by  an  unconstitutional  statute;  and  if  an  act 
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repealing  a  former  act  is  inyalid,  an  appropriation  made  bj  such  former 
act  is  not  affected  by  such  invalid  act,  and  remains  in  force. 

Same. — Effect  upon  Appi'oprioUion. — A  State  can  not  invalidate  its  contract 
after  it  is  made  bj  repealing  the  statute  authorizing  its  creation ;  and 
an  attempt  to  annul  such  a  contract  does  not  affect  an  appropriation 
made  in  the  statute  authorizing  the  assumption  of  the  obligation. 

Interest. — Liability  of  a  State/or. — A  State  is  not  liable  for  interest  upon 
its  obligations  unless  it  contracts  to  pay  it  in  pursuance  of  a  statute 
authorizing  the  contract.  The  general  interest  statute  does  not  apply 
to  the  State. 

BAiiE.—Jntere9t  after  Dda  Due, — Compound  Interett. — A  statute  authorized 
the  issue  of  bonds  of  the  State  bearing  interest  at  the  rate  of  five  per 
cent,  per  annum,  payable  semi-annually.  No  coupons  were  issued  for 
the  interest.  If  any  instalment  of  interest  was  not  demanded  at  a  cer- 
tain named  place  before  the  expiration  of  thirteen  months  from  the 
time  it  became  due,  the  State  had  the  right  to  pay  it  at  its  own  treas- 
ury.  The  bonds  were  made  made  payable  at  the  end  of  twenty  years 
from  the  time  of  their  issue,  and  after  twenty  years  the  State  might,  at 
its  pleasure,  redeem  them. 

Heidy  that  the  bonds  drew  five  per  cent,  interest  after  the  expiration  of 
the  twenty  years ;  but  that  interest  upon  (or  compound)  interest  could 
not  be  recovered. 

State  Sinkino  Fuhb  Debt.— ileto  q^  JS46,  I847  and  isr^.—lntereat,-- 
Failure  to  Demand  when  Bonds  were  Due. — State  bonds  were  issued  in  1852 
under  the  acts  of  1846  (Acts  1846,  p.  1),  1847  (Acts  1847,  p.  3),  authorizing 
the  funding  of  the  State  debt,  payable  in  the  city  of  New  York.  The  act 
of  1846  created  a  sinking  fund  for  the  payment  of  the  State's  indebted- 
ness. By  an  act  of  1872  (Acts  1872,  p.  27),  the  sinking  fund  was  merged 
in  the  general  fund  of  the  State,  and  the  State  agency  in  the  city  of  New 
York,  and  the  sinking  fund  commissioners,  established  by  the  act  of  1846, 
were  abolished.  Previous  to  1872  such  commissioners  had  stopped  the 
payment  of  interest,  and  had  declared  that  no  interest  would  be  paid  on 
the  bonds  issued  by  authority  of  the  acts  of  1846  and  1847,  because  of  the 
fact  that  none  had  been  demanded  for  several  years.  Before  stopping  the 
payment  of  interest  the  commissioners  had  published  a  notice  of  their 
intention  to  do  so,  as  to  all  bonds  not  presented  in  New  York  at  tlie 
agency  by  a  certain  named  date.  This  action  of  the  commissioners  was 
ratified  by  the  act  of  1872,  and  the  bonds  and  interest  declared  payable  at 
the  office  of  the  State  treasury.  In  1865  (Acts  1865,  p.  48)  an  appropria- 
tion was  made  to  pay  off  all  of  the  State's  indebtedness.  The  bonds  in 
suit  were  not  presented  for  payment,  nor  was  payment  demanded,  until 
about  1800. 

Held,  that  the  action  of  the  sinking  fund  commissioners  in  stopping  pay- 
ment of  interest  was  unauthorized ;  that  that  part  of  the  act  of  1872 
ratifying  such  action  was  unconstitutional,  and  that  such  bonds  drew 
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interest  until  actually  paid  at  the  rate  specified  in  the  bonds.  Compound 
interest  was  denied. 

, From  the  Marion  Superior  Court. 

\^  smI  a.  G.  Smithy  Attorney  General,  and  J.  H.  GilleU,  for  ap- 

pellants. 

J.  P.  Gray  and  P.  Gray,  for  appellee. 

Elliott,  J. — The  Legislature  of  the  State  in  1846  and 
1847  passed  laws  providing  for  the  funding  and  payment  of 
the  public  debt.  Those  acts  authorized  the  auditor  and 
treasurer  of  the  state  to  execute  certificates  pledging  the 
irrevocable  faith  of  the  State  to  the  payment  of  the  sum 
named  in  each  of  the  certificates.  Among  the  certificates 
issued  were  those  upon  which  this  action  is  founded.  They 
are  dated  the  3d  day  of  May,  1852,  and  are  payable  at  the 
pleasure  of  the  State  at  any  time  after  twenty  years  from 
the  19th  day  of  January,  1846.  They  provide  for  the  pay- 
ment of  interest  semi-annually  at  the  rate  of  five  per  centum 
per  annum;  the  days  of  such  semi-annual  payments  are  des- 
ignated as  the  first  days  of  January  and  July  in  each  year. 
The  payee  of  the  certificates  is  described  as  Jean  Baptiste 
Maurice  du  Coetlosquet,  of  Paris,  and  provision  is  made 
for  the  registry  of  the  certificates.  The  place  of  payment 
of  principal  and  interest  is  declared  to  be  the  city  of  New 
York. 

No  question  is  made  as  to  the  validity  of  the  certificates, 

nor  could' any  be  successfully  made.     The  certificates  were 

issued  under  valid  legislative  authority  and   in  accordance 

,    with  duly  enacted  laws.     There  is,  therefore,  a  complete  and 

'   binding  contract ;  no  element  is  wanting  nor  is  any  incident 

I   absent. 

As  there  is  a  perfect  contract,  the  State  is  bound  to  per- 
form it  according  to  its  legal  tenor  and  effect,  and  to  redeem 
the  pledge  it  has  declared  to  be  irrevocable.  In  entering 
into  the  contract  it  laid  aside  its  attributes  as  a  sovereign 
and  bound  itself  substantially  as  one  of  its  citizens  does 
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when  he  enters  into  a  contract.  Its  contracts  are  inter- 
preted as  the  contracts  of  individuals  are,  and  the  law  which 
measures  individual  rights  and  responsibilities  measures, 
with  few  exceptions,  those  of  a  State  whenever  it  enters  into 
an  ordinary  business  contract.  Hartman  v.  Greenhow,  102 
U.  8.  672 ;  Poindexter  v.  Greenhow,  114  U.  S.  270;  Keith  v. 
Qark,  97  U.  S.  454 ;  Murray  v.  Charleston,  96  U.  S.  432 ; 
Cray  v.  State,  ex  reL,  72  Ind.  667  ;  State,  ex  reL,  v.  Cardozo, 
8  S.  C.  71 ;  People  v.  Canal  Comers,  5  Denio,  401 ;  Georgia, 
etc.,  Co.  v.  Nelms,  71  Ga.  301 ;  Lotory  v.  Francis,  2  Yerg. 
534;  Grogan  v.  San  Francisco,  18  Cal.  590, 

The  principle   that  a  State,  in  entering  into  a  contract,! 
binds  itself  substantially  as  an  individual  does,  under  simi- 
lar circumstances,  necessarily  carries  with  it  the  inseparable  \  A 
and  subsidiary  rule  that  it  abrogates  the  power  to  annul,' 
or  impair  its  own  contract.     It  can  not  be  true  that  a  State 
is  bound  by  a  contract  and  yet  be  true  that  it  has  power  to 
cast  off  its  obligation  and  break  its  faith,  since  that  would 
involve  the  manifest  contradiction  that  a  State  is  bound  and 
yet  not  bound   by  its  obligation.     It   may  have  the  mighti 
and  means  of  defeating  the  enforcement  of  a  contract,  yet,  in 
a  just  sense,  have  no  power  to  do  so.     Might  and  opportu- 
nity do  not  constitute  power  in  the  true  sense ;  to  constitute 
power  another  element  must  be  present,  and  that  element 
is  right.     If  right  is  absent  there  is  no  power.     Legislatures 
may,  by  a  failure  to  make  an  appropriation,  defeat  a  just 
claim,  or,  indeed,  block  the  wheels  of  government,  but  un-  . 
tier  the  Constitution  they  have  no  power  to  do  any  such  thing.  '; 
It  seems  very  clear,    therefore,  that  there  is  no  constitu- 
tional power  to  annul  or  impair  a  valid  contract  entered  into 
by  a  State,  and  so  it  has  long  been  settled.    Fletcher  v.  Peck, 
6  Cranch,  87 ;    Terrett  v.   Taylor,  9    Cranch,  43 ;    Trustees, 
rtc,  Co.  V.  Beers,  2  Black,  448 ;  Davis  v.   Gray,  16  Wall. 
203;  Hall  v.  Wisconsin,  103  U.  S.  5 ;  Peoples.  Piatt,  17 
Johns.  195  ;  Montgomery  v.   Kasson,  16  Cal.  189 ;  State,  ex 
rel.,  V.  Barker,  4  Kansas,  379. 
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There  is  one  essential  and  far-reaching  difiFerence  between 
the  contracts  of  citizens  and  those  of  sovereigns,  not,  indeed, 
as  to  the  meaning  and  effect  of  the  contract  itself,  -but  as  to 
the  capacity  of  the  eovereign  to  defeat  the  enforcement  of 
its  contract.  The  one  may  defeat  enforcement,  but  the 
other  can  not.  This  result  flows  from  the  established  prin- 
ciple that  a  State  can  not  be  sued.  Hans  v.  State,  24  Fed. 
Rep.  55.  Nor  is  this  the  only  method  under  such  a  Constitu- 
tion as  ours  by  which  a  State  may  defeat  the  enforcement  of 
its  obligation,  for  the  failure  to  make  the  necessary  appro- 
priation will  effectually  accomplish  that  object.  State,  ex 
reL,  V.  Porter,  89  Ind.  260;  Mayy.  Rice,91  Ind.  546;  Rice 
V.  State,  ex  reL,  95  Ind.  33.  The  Legislature  has,  there- 
fore, the  ability  to  avoid  payment  of  the  obligations  of  the 
State  by  a  failure  or  refusal  to  make  the  necessary  appropria- 
tion, although  that  body  can  not  impair  the  obligation  of 
the  contract.  Creditors  who  accept  the  obligations  of  a  State 
are  bound  to  know  that  they  can  not  enforce  their  claims  by 
an  action  against  the  State  directly,  nor  by  an  action  against 
its  officers  where  no  appropriation  has  been  made  as  the  Coa- 
stitution  requires.  If,  however,  there  is  an  effective  appro- 
priation, then  an  officer  whose  duty  it  is  to  draw  a  warrant 
upon  the  fund  set  apart  by  statute  may  be  coerced  into  a  per- 
formance of  that  duty.  Gray  v.  State,  ex  reL,  supra.  But 
there  is  no  power  that  can  coerce  the  Legislature  into 
making  an  appropriation,  no  matter  how  strong  the  justice 
of  the  creditor's  claim,  nor  how  plain  the  duty  seems. 
Neither  directlv  nor  indirectiv  can  such  a  result  be  accom- 
plished ;  hence  it  is  that  where  there  is  no  statute  making 
an  appropriation  no  action  will  lie  against  the  officers  of 
the  State.  State  v.  Stanton,  6  Wall.  50;  Hans  v.  State, 
supra.  Whether  an  appropriation  shall  or  shall  not  be 
made  is  a  legislative  question,  and  over  purely  legisla- 
tive questions  the  courts  have  no  supervision  or  control.  A 
question  of  that  character  is  beyond  the  touch  of  the  judi- 
ciary, for  one  department  of  government  can  not  enter  the 
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domain  of  another.  Smith  v.  Myers,  109  Ind.  1,  knd  author- 
ities cited  ;  StaUy  ex  reL,  v.  Haworthy  122  Ind.  462,  and  au- 
thorities cited ;  Wilson  v.  Jenkins^  72  N.  C.  5 ;  Ooddin  v. 
Cnimpy  8  Leigh,  154;  Burch  v.  Earhardt,  7  Oregon,  58; 
Franklin  v.  State  Board,  etc,,  23  Cal.  173 ;  People  v.  Pachecoy 
27  Cal.  175. 

The  right  of  the  relator  to  compel  the  auditing  and  pay- 
ment of  his  claim  mast,  it  is  evident,  depend  upon  whether 
there  is  an  appropriation  upon  which  a  warrant  can  be  right- 
fully drawn,  and  out  of  which  it  can  be  lawfully  paid  ;  for  j 
if  there  is  no  such  appropriation  the  courts  are  powerless  to  ' 
assist  him  to  enforce  his  contract,  although  they  may  not 
doubt  its  validity. 

It  is  clear  upon  authority  that  the  promise  to  pay,  con- 
tained in  the  certificate,  is  not  an  appropriation.  Eistine  v. 
State,  ex  reL,  20  Ind.  328 ;  State^  ex  rel.,  v.  Ristine,  20  Ind. 
345;  Newell  v.  People,  3  Seld.'9 ;  Sunbury,  etc.,  R.  R,  Co, 
T.  Cooper,  33  Pa  St.  278. 

It  does  not,  however,  follow  that  because  no  claim  can  be 
•be  enforced  where  there  is  no  appropriation,  the  appro- 
priation must  be  made  in  a  particular  form  or  in  express 
terms.  It  is  sufficient  if  the  intention  to  make  the  appro- 
priation is  clearly  evinced  by  the  language  employed  in  the 
statutes  upon  the  subject,  or  if  it  is  evident  that  no  effect 
<;an  possibly  be  given  to  a  statute  unless  it  be  construed  as 
making  the  necessary  appropriation.  In  Ristine  v,8tate,exreL, 
supra,  it  was  said  :  "  Au  appropriation  of  the  money  to  a  speci- 
fied object  would  be  an  authority  to  the  proper  officers  to  pay 
the  money,  because  the  auditor  is  authorized  to  draw  his 
warrant  upon  an  appropriation,  and  the  treasurer  is  author- 
izecHo  pay  such  warrant  if  he  has  appropriated  money  in 
the  treasury.  And  such  an  appropriation  may  be  prospect- 
ive, that  is,  it  may  be  made  in  one  year,  of  the  revenues  to 
accrue  in  another  or  future  years,  the  law  being  so  framed  as 
to  address  itself  to  such  future  revenues.  So  a  direction  to 
Vol.  127.— 14 
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the  officers  to  pay  money  out  of  the  treasury  upon  a  given 
claim,  or  for  a  given  object,  ^^y?  by  implication,  include  in 
the  direction  an  appropriation."  The  point  affirmed  in  the 
case  of  Reynolds  v.  Taylor,  43  Ala.  420,  is  thus  stated  by  the 
reporter :  ^^  If  the  salary  of  a  public  officer  is  fixed,  and  the 
times  of  payment  prescribed  by  law,  no  special  annual  appro- 
priation is  necessary  to  authorize  the  auditor  to  issue  his  war- 
rant for  its  payment.''  To  the  same  effect  is  the  decision  in 
Nichols  V.  Comptroller  J  4  Stew.  &  P.  154.  The  same  principle 
was  asserted  in  a  case  where  the  Constitution,  in  general  terms^ 
provided  what  salary  should  be  paid  a  public  officer.  Thomas 
V.  OwenSj  4  Md.  189.  That  case  was  followed  and  approved 
in  the  case  of  Green  v.  Purndlf  12  Md.  329.  In  the  fully 
considered  case  of  State,  ex  rel,,  v.  Hickman,  8  Law.  Ann.  R. 
403,  the  doctrine  of  the  Maryland  cases  was  approved  and  en- 
forced. A  similar  doctrine  was  declared  in  the  case  of  State, 
ex  rel.,  v.  Weston,  4  Neb.  216.  The  question  as  to  what  con- 
stitutes an  appropriation  was  discussed  by  Field,  C.  J.,  in 
McCauley  v.  Brooks,  16  Cal.  11  (28),  in  an  able  opinion, 
and  it  was  there  said :  '^  To  an  appropriation  within  the 
meaning  of  the  Constitution,  nothing  more  is  requisite  than 
a  designation  of  the  amount,  and  the  fund  out  of  which  it 
shall  be  paid.  It  is  not  essential  to  its  validity  that  the 
funds  to  meet  the  same  should  be  at  the  time  in  the  treasury. 
As  a  matter  of  fact,  there  have  seldom  been  in  the  treasury 
the  necessary  funds  to  meet  the  several  amounts  appropri- 
ated under  the  general  appropriation  act  of  each  year."  It 
is  evident  from  these  authorities  that  an  appropriation  may 
be  implied,  and  the  debatable  question  is,  what  provisions 
are  sufficient  to  create  such  an  implication?  To  determine 
this  question,  it  is  necessary  to  examine  the  legislative  en- 
actments subsequent  to  those  under  which  the  bonds  were 
issued,  and  from  them  ascertain  whether  an  appropriation 
has  been  made.  The  decisions  in  the  cases  of  Ristine  v. 
State,  ex  rel.,  supra,  and  State,  ex  rel.,  v.  Ristine,  supra,  de- 
clare that  the  acts  of  1846  and  1847  did  not  make  the  requi- 
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site  appropriation,  and  hence  we  must  search  for  it  else- 
where. 

While  it  is  true  that  the  acts  of  1846  and  1847  can  not, 
under  the  decisions  referred  to,  be  considered  as  making  an 
appropriation,  still  they  do  exert  some  influence  upon  the 
question,  and  can  not  pass  unheeded.  They  do  pledge  the 
faith  of  the  State  to  the  payment  of  the  debt,  and  do  pro- 
vide that  the  certificates,  together  with  the  interest  thereon, 
shall  be  paid  out  of  the  State  revenues.  Acts  of  1847,  p. 
1.  Independently  of  any  provision  of  this  character  the 
presumption  is,  and  ought  to  be,  that  the  State  meant  to  pay 
its  debt,  for  the  law,  as  well  as  equity,  imputes  an  intention 
to  fulfil  an  obligation.  In  justice  a  State  has  no  right  to  re- 
pudiate its  contract,  either  directly  or  by  indirection,  and  no 
such  purpose  should  be  imputed  to  it.  In  McCauley  v.  Brooks^ 
supra,  it  was  said :  *'  We  deny  both  the  right  to  repudi- 
ate and  the  fact  of  repudiation.  The  State  possesses  no  such 
right,  but  upon  her  rests  the  same  obligations  to  do  justice 
and  keep  faith  as  rest  upon  individuals.'^  In  view  of  the 
provisions  of  the  act  of  1847,  and  of  the  general  principles 
of  equity  and  justice,  the  courts  must  assume,  unless  a  con- 
trary intention  is  clearly  manifested,  that  the  State  did  not 
intend  to  defeat  its  creditors  by  direct  or  indirect  measures; 
hence  we  must  assume  in  the  construction  of  subsequent  stat- 
utes (unless  to  make  this  assumption  violates  the  language 
employed)  that  the  State  meant  to  make  good  its  declaration 
in  the  act  of  1847,  and  perform  the  promise  contained  in 
the  contract  of  1852.  A  series  of  acts,  extending  over  a 
period  of  many  years,  shows  an  intention  to  provide  means 
for  the  payment  of  the  State  debt,  for  various  statutes  pro- 
vide measures  for  raising  money  to  pay  the  certificates  issued 
to  the  creditors  of  the  State  under  the  acts  of  1846  amd  1847. 
1  R  S.  1852,  p.  408;  Acts  1861,  p.  107;  Acts  1871,  p.  6. 

It  is  unnecessary  to  refer  to  all  of  those  acts,  but  of  two 
of  them  it  is  necessary  to  speak  with  some  particularity.  In 
1865  an  act  was  passed  wherein  it  was  declared  that  it  was 
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the  purpose  of  the  General  Assembly  to  provide  for  the 
prompt  payment  of  the  bonds  or  certificates  issued  under  the 
acts  of  1846  and  1847^  and  in  that  act  duties  concerning  the 
payment  of  such  evidences  of  indebtedness  were  imposed  upon 
certain  of  the  State  officers.  Acts  1865  (Spec.  Sess.),  p.  49. 
That  act  contains,  among  others,  this  provision  :  ''All  the 
money  and  funds  properly  belonging  to  either  of  said  funds 
shall  be  denominated  the  State  Debt  Sinking  Fund,  and  all 
such  moneys  are  hereby  set  apart  for  the  payment  of  such 
principal  exclusively,  and  shall  not,  under  any  circumstances, 
be  drawn  or  paid  out  of  the  State  treasury  for  any  other  pur- 
pose  whatever.'^  This  provision,  taken  in  connection  with 
other  provisions  of  the  act,  so  clearly  makes  an  appropriation 
that  there  is  no  room  for  controversy,  much  less  necessity  for 
amplification.  So  far  we  encounter  no  difficulty,  but  such 
difficulties  as  we  do  encounter  arise  out  of  the  act  of  Decem- 
ber 13th,  1872.     The  third  section  of  that  act  reads  thus : 

''  Section  3.  That  the  State  debt  sinking  fund  as  a  sep- 
arate fund  of  the  state  treasury  be  discontinued  from  and 
after  the  1st  day  of  February,  A.  D.  1873,  and  be  merged  in, 
and  constitute  a  part  of,  the  general  fund  of  said  treasury, 
and  all  sums  of  money  or  claims  now  lawfully  payable  out 
of  the  said  State  debt  sinking  fund,  shall,  after  the  date  last 
aforesaid,  be  payable  out  of  the  general  fund  of  the  State 
treasury. '' 

This  provision,  even  if  it  stood  alohe,  must  be  regarded 
as  making  an  appropriation  within  the  meaning  of  the  Con- 
stitution, but  if  it  were  true  that  there  might  be  doubt  if 
the  provision  were  isolated  from  all  others  and  considered 
in  itself,  there  can  possibly  be  none  when  it  is  considered,  as 
it  must  be,  in  connection  with  the  prior  statute,  and,  under 
the  rules  of  the  law  we  have  stated,  so  that  if  there  is  no 
valid  provision  in  other  sections  of  the  act  of  1872  contra- 
vening that  contained  in  section  3,  it  must  be  held  that 
there  was  a  valid  appropriation.  If  there  is  a  provision  de- 
stroying the  appropriation  it  must  be  that  contained  in  the 
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first  section  of  the  act  of  1872,  since  no  other  act  professes 
to  annul  the  appropriation.  That  section  reads  thus :  "  That 
the  said  action  of  the  said  board  of  State  debt  of  sinking 
fund  commissioners  in  stopping  the  interest  on  the  two  and 
a  half  and  five  per  cent,  certificates  of  State  stocks^  as  afore- 
said^ is  hereby  ratified  and  approved,  and  that  from  and 
after  the  first  day  of  February,  A.  D.,  1873,  the  principal 
of  such  of  said  certificates  as  are  still  outstanding,  with  the 
interest  that  may  have  accrued  thereon  prior  to  the  stoppage 
of  interest  thereon,  as  aforesaid,  shall  be  payable  at  the 
treasury  of  the  State,  and  not  elsewhere.*'  To  understand 
this  section  it  is  necessary  to  quote  one  paragraph  of  the 
preamble  of  the  act  and  to  mention  what  action  of  the  sink- 
iug  fund  commissioners  it  refers  to.  The  paragraph  of  the 
preamble  to  which  we  refer  reads  as  follows :  "And,  whereas. 
The  board  of  State  debt  sinking  fund  commissioners  of  this 
State,  on  or  about  the  first  day  of  September,  1870,  stopped 
the  payment  of  interest  on  all  the  two  and  a  half  and  five  per 
cent,  certificates  of  State  stocks  then  outstanding,  because  of 
their  non-presentment  for  payment,  due  notice  having  been 
given  requiring  their  presentment  for  payment  at  the  State 
agency  in  the  city  of  New  York,  where  the  money  was  on  de- 
posit to  redeem  them."  The  action  of  the  sinking  fund  com- 
missioners, to  which  reference  is  made,  consisted  in  ordering 
a  presentment  for  payment  and  in  giving  notice  by  publica- 
tion that  unless  the  certificates  were  presented  within  a  given 
time,  interest  should  cease.  If  the  provisions  of  section 
one  are  valid,  there  is  no  appropriation,  but  if  they  are  in- 
valid the  appropriation  made  by  the' act  of  1865  has  not 
been  annulled,  since  the  effect  of  section  3  of  the  act  of  1872 
is  to  continue  the  appropriation ;  the  only  change  made  is 
in  charging  the  general  fund  instead  of  the  state  debt  sink- 
ing fund.  That  the  appropriation  as  to  the  principal  con- 
tinued in  force  admits  of  no  debate,  and  our  judgment  is  that 
there  is  little  doubt  that  it  continues  in  force  as  to  the  in- 
terest promised  to  be  paid  by  the  State. 
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No.  15,908. 

Cabr,  Auditor,  et  al.  v.  The  State,  ex  bel.  Coet- 
losquet. 

CoKTRACT  OF  A  State. — In  entering  into  a  contract  a  State  lays  aside  its 
attributes  as  a  sovereign  and  binds  itself  substantia,!!/  as  one  of  its 
citizens  does  wlien  lie  enters  into  a  contract.  By  the  act  of  entering 
into  a  contract  it  abrogates  the  power  to  annul  or  impair  it. 

Action  Against  a  State. — Failure  to  Make  Appropriation. — Mandate. — A 
State  can  not  be  sued,  nor  can  an'  action-  for  mandate  to  compel  the  pay- 
^  ment  of  a  Talid  claim  of  a  State  be  maintained  against  its  officers,  un- 
less an  appropriation  has  been  made  by  the  Legislature  for  the  pay- 
ment of  such  claim :  but  a  proceeding  for  a  mandate  may  be  maintained 
against  the  auditor  of  state,  if  a  proper  appropriation  has  been  made, 
to  compel  him  to  draw  a  warrant  for  the  amount  due. 

Ck)N8TiTUTiONAL  Law. — One  Department  Controlling  Another. — One  depart- 

t  ment  of  a  State  can  not  control  another  department ;  nor  can  the  courts 
supply  the  omission  of  the  Legislature  to  make  an  appropriation. 

Appropriation. — Implied^  what  w. — Sufficiency. — An  appropriation  need 
not  be  made  in  any  particular  form  or  in  express  terms  ;  it  may  be  im- 
plied. It  is  sufficient  if  the  intention  to  make  the  appropriation  is 
clearly  evinced  by  the  language  employed  in  the  statute  upon  the  sub- 
ject, or  if  it  is  evident  that  no'  effect  can  possibly  be  given  a  statute  un- 
less it  be  construed  as  making  the  necessary  appropriation.  Nothing 
more  is  requisite  than  the  designation  of  the  amount  and  the  fund  out 
of  which  it  shall  be  paid ;  but  a  promise  to  pay,  contained  in  a  bond 
of  the  State,  laivfully  issued,  is  not  an  appropriation. 

Same. — No  Funds  in  Treasury. — An  appropriation  may  be  made  even  when 
there  is  no  funds  in  the  treasury  to  meet  it. 

Repudiation. — Prestimptian. — A  State  has  no  right  to  repudiate  its  valid 
obligations,  neither  directly  nor  by  indirection  ;  and  no  such  a  purpose 
will  be  imputed  to  it  by  the  court  unless  a  contrary  intention  is  clearly 
manifested.  In  ascertaining  whether  or  not  a  State  intended  to  repu- 
-diate  a  valid  claim  the  whole  course  of  legislation  upon  the  subject  will 
be  examined  by  the  courts. 

Same. — Change  of  Remedy. — A  State  has  the  power  to  withdraw  a  remedy, 
and  thus  defeat  its  creditor. 

Payment^ — Place  of  can  not  be  Changedby  Debtor. — A  debtor  can  not  change 
the  pi  nee  where  he  has  agreed  to  pay  off  his  obligation. 

Contract. — Law  Part  of. — Effect  of  Change  of  Law. — The  law  in  force  at 
the  time  a  contract  is  made  enters  into  and  becomes  a  part  of  it ;  and 
no  subsequent  change  of  the  law  can  affect  such  contract. 

Repeal  of  Statutes. — Repealing  Act  Unconstitutional. — A  repeal  of  a  stat- 
ute CM  I)  not  be  accomplished  by  an  unconstitutional  statute;  and  if  an  act 
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repealing  a  former  act  is  inyalid,  an  appropriation  made  bj  such  former 
act  is  not  affected  by  such  invalid  act,  and  remains  in  force. 

Same. — Effed  upon  Appi'opriation. — A  State  can  not  invalidate  its  contract 
after  it  is  made  by  repealing  the  statute  authorizing  its  creation ;  and 
an  attempt  to  annul  such  a  contract  does  not  affect  an  appropriation 
made  in  the  statute  authorizing  the  assumption  of  the  obligation. 

Interest. — Liability  ofaStaUfor. — A  State  is  not  liable  for  interest  upon 
its  obligations  unless  it  contracts  to  pay  it  in  pursuance  of  a  statute 
authorizing  the  contract.  The  general  interest  statute  does  not  apply 
to  the  State. 

Same.— iii/eres<a/ter  Dda  Dut.—Com'pound  InUrett. — A  statute  authorized 
the  issue  of  bonds  of  the  State  bearing  interest  at  the  rate  of  five  per 
cent,  per  annum,  payable  semi-annually.  No  coupons  were  issued  for 
the  interest.  If  any  instalment  of  interest  was  not  demanded  at  a  cer- 
tain named  place  before  the  expiration  of  thirteen  months  from  the 
time  it  became  due,  the  State  had  the  right  to  pay  it  at  its  own  treas- 
ury. The  bonds  were  made  made  payable  at  the  end  of  twenty  years 
from  the  time  of  their  issue,  and  after  twenty  years  the  State  might,  at 
its  pleasure,  redeem  them. 

Heldf  that  the  bonds  drew  five  per  cent,  interest  after  the  expiration  of 
the  twenty  years ;  but  that  interest  upon  (or  compound)  interest  could 
not  be  recovered. 

Statb  Sikking  Fund  Debt.— iieto  0/  IS46,  I847  and  187S,^JfUere8t.^ 
Failure  to  Demand  when  Bonds  were  Due, — State  bonds  were  issued  in  1852 
under  the  acts  of  1846  (Acts  1846,  p.  1),  1847  (AcU  1847,  p.  3),  authorizing^ 
the  funding  of  the  State  debt,  payable  in  the  city  of  New  York.  The  act 
of  1846  created  a  sinking  fund  for  the  payment  of  the  State's  indebted- 
ness.   By  an  act  of  1872  (Acts  1872,  p.  27),  the  sinking  fund  was  merged 
in  the  general  fund  of  the  State,  and  the  State  agency  in  the  city  of  New 
York,  and  the  sinking  fund  commissioners,  established  by  the  act  of  1846, 
were  abolished.    Previous  to  1872  such  commissioners  had  stopped  the 
payment  of  interest,  and  had  declared  that  no  interest  would  be  paid  on 
the  bonds  issued  by  authority  of  the  acts  of  1846  and  1847,  l^ecause  of  the 
fact  that  none  had  been  demanded  for  several  years.   Before  stopping  the 
payment  of  interest  the  commissioners  had  published  a  notice  of  their 
intention  to  do  so,  as  to  all  bonds  not  presented  in  New  York  at  the 
agency  by  a  certain  named  date.   This  action  of  the  commissioners  was 
ratified  by  the  act  of  1872,  and  the  bonds  and  interest  declared  payable  at 
the  office  of  the  State  treasury.    In  1865  (Acts  1865,  p.  48)  an  appropria- 
tion was  made  to  pay  off  all  of  the  State's  indebtedness.    The  bonds  in 
anit  were  not  presented  for  payment,  nor  was  payment  demanded,  until 
about  1890. 
Heldf  that  the  action  of  the  sinking  fund  commissioners  in  stopping  pay- 
ment of  interest  was  unauthorized  ;  that  that  part  of  the  act  of  1872 
ratifying  such  action  was  unconstitutional,  and  that  such  bonds  drew 
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it  must  be  affirmed  that  a  State  may  annul  its  contract^  and 
this,  as  we  have  shown^  the  Constitution  forbids. 

There  is  no  question  in  this  case  as  to  the  power  of  the 
State  to  withdraw  a  remedy  and  thus  defeat  its  creditor.  As 
we  have  seen^  the  question  here  is  whether  the  appropriation 
made  by  prior  statutes  was  destroyed  by  the  act  of  1872 ;  if 
it  was  not  the  remedy  is  unaffected^  for  there  is  no  sugges- 
tion in  any  statute  looking  in  the  direction  of  a  change  of 
the  rule  that  has  so  long  prevailed  in  this  State^  namely,  that 
where  there  is  a  valid  claim  and  an  effective  appropriation 
the  auditor  will  be  compelled  by  mandate  to  draw  the  proper 
warrant.  In  holding,  as  we  do,  that  this  action  will  lie,  we 
do  not  adjudge  that  a  State  is  bound  to  continue  a  remedy 
or  an  appropriation  once  provided  ;  we  decide  simply  that 
where  an  appropriation  is  once  effectively  made  it  will  stand 
until  annulled  by  some  constitutional  statute,  and  that  an 
enactment  assuming  to  impair  a  contract  of  the  State  is  not 
such  a  statute. 

Courts  are  bound  to  ascertain  and  give  effect  to  the  legis- 
lative  intention  when  expressed  as  the  Constitution  sanc- 
tions ;  but  neither  the  courts  nor  the  Legislature  can  disre- 
gard the  commands  of  the  Constitution.  No  enactment  can 
carry  into  effect  a  legislative  intention  if  it  be  expressed  id 
an  unconstitutional  mode.  The  infirmity  in  the  first  section 
of  the  act  of  1872  consists  in  assuming  to  do  what  the  Leg- 
islature has  no  power  to  do.  It  assumes  to  do  what  can  not 
be  done  without  a  violation  of  the  constitutional  provision 
forbidding  the  impairment  of  the  obligation  of  a  contract. 
It  is,  as  every  one  knows,  the  duty  of  the  judiciary  to  de- 
clare all  enactments  void  which  clearly  infringe  the  provis- 
ions of  the  paramount  law,  and,  in  the  discharge  of  that  duty, 
we  must  adjudge  that  the  attempt  to  annul  the  contract  evi- 
denced by  the  obligations  of  the  State  is  utterly  futile.  As 
there  is  no  constitutional  expression  of  a  legislative  inten- 
tion to  abrogate  the  appropriation  made  for  the  payment  of 
the  State  debt,  there  is  no  intention  which  the  courts  can 
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carry  into  effect,  hence  there  is  but  one  thing  for  us  to  do, 
and  that  is  to  adjudge  that  the  appropriation  remains  iman- 
nulled. 

Freely  granting,  as  we  do,  that  it  is  the  duty  of  the  ju- 
diciary to  ascertain  and  give  effect  to  the  properly  expressed 
legislative  intention,  we,  nevertheless,  affirm  that  we  have 
no  right  to  give  life  and  vigor  to  an  act  which  the  Constitu- 
tion makes  lifeless  and  powerless.  If  it  could  be  granted 
that  the  courts  can  give  life  to  an  unconstitutional  statute, 
then  the  conclusion  stated  in  the  very  able  argument  of  the 
counsel  for  the  appellant  would  necessarily  follow,  but  this 
no  court  can  do,  so  that  the  conclusion  falls  to  the  ground. 
Without  the  premise  the  conclusion  is  absolutely  founda- 
tionless. 

It  is,  in  truth,  unnecessary  to  inquire  or  decide  whether 
the  act  of  1872  does,  or  does  not,  make  an  appropriation,  for, 
conceding  that  it  does  not,  and  conceding,  also,  that  it  is 
proper  to  consider  the  invalid  provisions  of  that  act,  still, 
the  result  must  1)e  the  same,  for  if  there  was  no  repeal  of 
the  appropriation  made  by  former  acts,  that  appropriation 
remains  in  full  force  and  vigor. 

The  contract  of  the  State,  as  we  construe  it,  contains  a 
promise  to  pay  interest,  and  that  promise,  under  the  settled 
rule  to  which  we  have  referred,  binds  the  State  to  pay  inter- 
est upon  the  principal  sum.  This  disposes  of  the  general 
question  as  to  the  right  of  the  relator  to  interest  under  the 
contract ;  but  the  entire  question  is  not  disposed  of  by  the 
principle  stated,  since  the  general  rule  that  a  State  is  not 
liable  for  interest  unless  it  contracts  to  pay  it  exerts  an  im- 
portant influence  upon  another  phase  of  the  question.  To 
justly  apply  this  general  rule  that  a  State  is  not  liable  for 
interest  in  the  absence  of  a  contract  agreeing  to  pay  it,  and 
to  ascertain  whether  our  construction  of  the  contract  is  cor- 
rect,  we  must  look  to  the  provisions  of  the  statute,  to  the 
language  of  the  contract,  and  to  the  facts  bearing  upon  the 
question  of  interest.     Section  5  of  the  act  of  1846  reads  as 
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follows  :  '^  The  interest  on  the  stock  hereby  createdi  shall  be 
payable  half  yearly,  at  the  city  of  New  York  on  the  first 
days  of  January  and  July  of  each  year,  commencing  on  the 
firet  day  of  July,  1847.  But  if  the  interest  for  any  half 
year  shall  not  be  demanded  before  the  expiration  of  thirteen 
months  from  the  time  the  same  became  due,  it  shall  only  be 
demandable  afterward,  at  the  treasury  of  the  State,  and  for 
the  payment  of  the  interest  and  the  redemption  of  the  prin- 
cipal as  herein  provided,  the  faith  of  the  State  is  hereby  sol- 
emnly pledged."  The  certificates  show,  on  their  face,  that 
they  were  issued  under  the  provisions  of  this  statute,  and 
subsequent  statutes,  as  we  have  indicated,  recognize  the  ob- 
ligation to  pay  interest.  The  provision  we  have  quoted 
from  the  act  of  1847  contemplates  payment  of  the  interest 
upon  the  principal  debt  afler  the  maturity  of  the  obligations, 
for  it  provides  for  cases  where  the  instalments  remain  un- 
paid for  thirteen  months  after  maturity.  The  act  of  1846 
provides  that  the  certificates  shall  ^^  be  redeemable  at  the 
pleasure  of  the  State,  after  twenty  years."  These  provisions 
clearly  express  a  promise  to  pay  interest  on  the  principal 
debt  after  maturity,  and  that  promise  is  embodied  in  the 
certificates.  It  seems  quite  clear,  therefore,  that  there  is  a 
contract  binding  the  State  to  pay  interest  on  the  principal 
debt,  and  until  it  performs  its  contract  that  promise  remains 
valid  and  enforceable. 

The  next  question  which  naturally  arises  is,  what  rate  of 
interest  did  the  State  contract  to  pay?  The  law,  as  we  have 
said,  is  that  a  sovereign  is  bound  to  pay  only  such  interest 
as  it  binds  itself  by  contract  to  pay.  United  States  v.  North 
Carolina,  136  U.  S.  211 ;  United  States ^  ex  re/.,  v.  Bayard,  127 
U.  S.  251  ;  United  States  v.  Sherman,  98  U.  S.  565 ;  In  re  Goa^ 
man,  17  Ch.D.  771.  The  contract  of  a  sovereign  with  respect 
to  the  payment  of  interest  is  governed  by  a  different  rule  from 
that  which  prevails  in  cases  of  contracts  of  citizens,  for  where 
there  is  no  promise  to  pay  interest  a  sovereign  is  exempt. 
We  are,  therefore,  required  to  determine  what  rate  the  sov- 
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«reign  agreed  to  pay^  and  when  that  is  determined  the  rate 
recoverable  is  ascertained  and  fixed.  In  this  instance  the 
only  rate  mentioned  in  the  statutes  or  contract  is  five  per 
centum,  and  no  other  can  be  recovered,  since  the  only  rate 
recoverable  is  that  fixed  by  the  contract.  It  is  probably  true 
that  the  opinion  in  the  case  of  Gray  v.  State^  ex  rel.,  supra, 
contains  some  propositions  not  easily  harmonized  with  the 
doctrine  of  the  Supreme  Court  of  the  United  States,  but, 
however  this  may  be,  there  is  an  essential  difierence  between 
that  case  and  the  one  now  at  our  bar.  One  essential  difier- 
ence is  that  in  this  case  it  appears  affirmatively  that  no 
coupons  were  issued  for  the  interest,  while  in  the  case  re- 
ferred to  there  were  coupons.  Another  difierence  is  that  it 
here  appears  that  thirteen  months  elapsed  without  the  pre- 
sentation of  the  certificates  on  New  York,  thus  giving  the 
State  the  right  to  pay  at  its  own  treasury  under  the  pro- 
visions of  the  act  of  1847,  and  this  fact  exerts  an  important 
influence  upon  the  question.  Under  these  circumstances  it 
seems  clear  that  the  interest  rcoverable  is  that  fixed  by  the 
statutes  and  the  contract,  for  the  State  undoubtedly  had  a  right 
to  declare  what  interest  it  would  pay.  This  it  did  by  provid- 
ing that  the  certificates  should  run  for  twenty  years  at  five  per 
centum  per  annum  interest,  and  that  after  twenty  years  it 
might,  at  its  pleasure,  redeem  them.  We  can  conceive  no 
tenable  ground  upon  which  it  can  be  asserted  that  the  rate 
of  interest  increased  after  twenty  years,  for  it  seems  clear  to 
us  that  no  matter  how  long  the  bonds  were  allowed  to  run 
the  rate  of  interest  was  that  fixed  bv  the  statutes  and  the 
contract.  Our  final  conclusion  upon  this  branch  of  the  case 
is  that  the  relator  is  entitled  to  interest  on  the  principal 
sum  at  the  rate  fixed  bv  the  statutes  and  the  contract  made 
under  them,  but  to  no  more. 

The  remaining  question  is  this :  Is  the  relator  entitled 
to  interest  upon  interest?  The  contention  of  his  counsel  is 
that  he  is  not  asking  compound  interest,  but  that  he  is  asking 
interest  upon  each  semi-annual  instalment  of  interest  which 
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the  State  failed  to  pay.  This  question  must  be  examined  in 
the  light  of  the  rule  that  a  sovereign  State  is  not  liable  for 
interest  except  in  cases  where  it  has  promised  to  pay  inter- 
est. If  there  is  no  such  promise^  no  liability  exists.  The 
authorities  to  which  we  have  referred  seem  to  us  to  be  sat- 
isfactory^ and  to  settle  the  question  against  the  relator,  but 
we  have  examined  others  and  find  them  strongly  against  him. 
In  the  case  of  State,  ex  reL,  v.  Board,  etc,  36  Ohio  St. 
409,  it  was  held  that  in  the  absence  of  a  promise  to  pay  in- 
terest none  can  be  recovered  against  a  State,  and  that  a  State 
is  not  within  the  provisions  of  a  general  statute  providing 
for  the  payment  of  interest,  in  cases  where  money  is  wrong- 
fully withheld  from  a  creditor.  The  court  put  its  decision 
upon  the  familiar  rule  that  a  sovereign  is  not  bound  by  the 
words  of  a  statute,  unless  it  is  expressly  named,  and  in  sup- 
port of  its  conclusion  cited  these  cases :  Trustee,  etc,  v.  Camp- 
bell, 16  Ohio  St.  11;  Joaselyn  v.  Stone,  28  Miss.  753;  StaU 
v.  Kinne,  41  N.  H.  238  ;  Attoi'ney  Gen'l  v.  Gape  Fear,  etc,Oo., 
2  Iredell  Eq.  444;  Auditorial  Board  v.  Aries,  15  Texas, 
72;  State  v.  Thompson,  5  Eng.  (Ark.)  61.  In  Wightman 
V.  United  Staies,  23  Ct.  CI.  R.  144,  the  general  rule  was 
stated,  and  it  was  said  :  '^  Hence,  there  is  no  law  fixing  a 
rate  of  interest  for  all  classes  of  the  public  debt,  and  a  long 
established  public  policy  has  been  to  pay  interest  only  where 
it  is  a  subject  of  express  agreement  or  of  positive  enactment.'' 
It  was  held  in  the  case  of  Tillson  v.  United  States,  100  U.  S.  43- 
that  a  statute  referring  a  claim  did  not  authorize  a  recovery 
of  interest  in  the  absence  of  words  expressly  providing  for 
the  payment  of  interest.  It  is  impossible  to  escape  the  efiect 
of  these  authorities,  and  considerations  may  be  readily  sug- 
gested which  increase  their  force.  One  is  that  there  is  no 
right  to  coerce  the  payment  of  a  debt  due  from  a  sovereign, 
and,  of  course,  a  sovereign  may  impose  limitations  upon  its 
liability.  This  it  does  when  it  provides  for  the  payment  of 
interest,  since  it  agrees  to  pay  that  rate  and  no  other,  and 
indeed,  in  the  absence  of  such  a  provision  no  enforceable  lia- 
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bility  would  exist  to  pay  any  interest  whatever.  Again : 
Under  constitutions  like  ours  there  is  no  enforceable  liabil- 
ity until  an  appropriation  is  lawfully  made,  and  an  appro- 
priation can  not  be  construed  as  extending  to  claims  which 
a  State  is  not  under  an  express  contract  to  pay.  If  this  be 
true  it  must  also  be  true  that  an  appropriation  to  pay  the 
principal  and  interest  of  a  bond  only  authorizes  the  payment 
of  interest  upon  the  principal,  and  not  upon  the  interest. 

We  do  not  inquire  whether  an  individual  would,  or  would 
not,  be  liable  for  interest  upon  interest,  as  it  is  enough  to 
adjudge  that  a  sovereign  State  is  not  liable  where,  as  here, 
there  is  no  contract  to  pay  interest  upon  interest. 

Judgment  affirmed. 

FUed  Feb.  6, 1891. 


No.  14,760. 

The  State,  kx  eel.  Schook,  v.  The  City  op  New  Al- 
bany. 

Street. — ObtirucHcn</, — Mandamus.— Pleading. — A  complaint  in  an  action 
to  compel  a  city  by  mandamus  to  remove  an  obstruction  from  an  alley 
placed  therein  by  a  railroad  company,  with  the  consent  of  the  city, 
mast,  in  order  to  be  sufficient,  make  it  affirmatively  to  appear  that  an 
anlawf  nl  use  is  made  of  the  alley. 

From  the  Floyd  Circuit  Court. 

/.  H.  Stotsenburg  and  E,  B.  Stotsenburg,  for  appellant. 
6.  A.  Bicknell,  for  appellee. 

OhDS,  C.  J. — This  was  a  proceeding  by  the  appellant  for 
a  writ  of  mandate  against  the  city  of  New  Albany  to  require 
the  city  to  remove  an  obstruction  from  an  alley  adjacent  to 
the  appellant's  lot. 
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By  agreement  the  complaint  was  treated  as  the  alternate 
writ,  and  appellee  demurred  to  the  same  for  two  reasons : 

''  Ist.  There  is  a  defect  of  parties  defendant,  in  this,  the 
Pennsylvania  Company  is  a  necessary  party  defendant  and 
should  be  joined. 

'^  2d.  The  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action." 

The  court  sustained  the  demurrer  and  this  ruling  is  as- 
signed as  error. 

The  complaint  describes  the  obstruction  in  an  enigmatical 
way,  and  alleges  that  such  obstruction  was  placed  in  said 
alley  by  the  Pennsylvania  Company,  with  the  consent  and 
approval  of  the  city.  It  alleges  that  it  is  extremely  dan- 
gerous to  pass  along  the  alley  on  account  of  the  constant  and 
swift  motion  of  large  bodies  of  iron,  steel  and  wood,  which 
are  constantly  and  rapidly  moved  along  and  upon  said  alley. 
The  interpretation  given  the  complaint  by  counsel  for  the 
appellant  and  appellee  is,  that  it  charges  that  the  Pennsyl- 
vania Company,  with  the  consent  of  the  city,  located  a  rail- 
road upon  and  along  said  alley,  and  that  the  large  bodies  of 
iron,  steel  and  wood  moving  through  and  along  said  alley  are 
locomotives,  engines  and  cars  of  the  company.  This  inter- 
pretation of  the  complaint  is  warranted  by  the  language 
used,  and  it  is  conceded,  in  effect,  that  the  alley  is  used  for 
railroad  purposes,  and  the  allegations  of  the  complaint  show 
that  the  Pennsylvania  Company  occupy  and  use  the  alley 
with  the  consent  and  approval  of  the  city.  The  presump- 
tion is  that  the  city  gave  its  consent  and  approval  to  use  the 
street  for  lawful  purposes,  and  if  mandate  will  lie  to  compel 
the  removal  of  an  obstruction  from  the*  street,  it  will  only 
be  done  when  it  is  made  to  affirmatively  appear  that  an  un- 
lawful use  is  made  of  the  street  or  alley.  The  allegations 
of  the  complaint,  when  taken  as  a  whole,  are  so  obscure  and 
uncertain  that  it  can  not  be  said  to  affirmatively  appear 
from  it  that  there  is  an  unlawful  use  made  of  the  street. 
The  allegations  of  the  complaint  are  such  that  it  may  in- 
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tend  to  charge^  aad  may  be  construed  as  charging,  that  the 
Pennsylvania  Company  has,  with  the  consent  and  approval 
of  the  city,  located  its  railroad  along  and  upon  the  alley. 
The  charge  is  a  very  peculiar  one,  and  is  not  sufficient  to  re- 
but the  presumption  of  the  lawful  use  of  the  streets  and 
alleys  by  the  city.  The  city  would  have  the  right  to  per- 
mit the  use  of  the  alley  for  railroad  purposes.  Railroad 
tracks  are  constructed  of  iron,  steel  and  wood,  and  so  are 
the  cars,  and  the  complaint  charges  that  by  reason  of  the 
constant  and  swift  motion  of  large  bodies  of  iron,  steel 
and  wood,  which  are  constantly  and  rapidly  moved  along 
and  upon  said  alley,  it  is  dangerous  for  persons  to  pass  along 
and  upon  it.  To  constitute  a  good  complaint  for  a  mandate, 
in  a  case  like  this,  the  facts  must  be  plainly  stated  showing 
clearly  an  unlawful  use  of  the  street.  This  complaint  is  too 
uncertain  and  obscure  in  its  description  of  the  obstruction 
to  withstand  a  demurrer,  and  the  court  did  not  err  in  its 
rulings. 

Judgment  affirmed,  with  costs. 

FUed.  Feb  6, 1891. 


No  15,945. 

McCarty  V.  The  State. 

SupREKB  CouBT. — Weight  of  Eviderue. — Unless  there  is  an  absolute  fail- 
are  of  evidence  on  some  material  point  this  court  will  not  disturb  the 
Terdict  of  the  jury  on  the  weight  of  the  evidence. 

Criminal  Law. — Bobbery. — Indictment. — Evidence. — Under  an  indictment 
charging  the  taking  of  ten  dollars  in  money  it  is  not  necessary  to  prove 
its  value,  as  money  is  the  measure  of  values. 

From  the  Clinton  Circuit  Court. 

W,  A.  Staley  and  W,  R.  Moore,  for  appellant. 
/.  Combs,  Prosecuting  Attorney,  and   D.   8.  Holman,  for 
the  State. 
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McBride,  J. — Appellant  was  convicted  of  the  crime  of 
robbery  and  sentenced  to  two  years'  imprisonment  in  the 
State  Prison. 

The  only  question  here  is  upon  the  sufficiency  of  the  evi- 
dence to  sustain  the  conviction. 

On  the  evening  of  the  alleged  robbery  the  prosecuting 
witness,  whose  name  was  Sholder,  started  to  enter  a  certain 
saloon  in  the  city  of  Frankfort  by  way  of  the  rear  door,  and 
through  an  alley.  He  had  at  the  time,  in  one  of  his  pockets, 
a  $10  bill.  In  the  alley  he  met  the  appellant,  with  whom 
he  had  no  acquaintance.  Appellant  accosted  him,  and  asked 
him  to  go  with  him  to  a  country  dance.  Sholder  refused. 
Appellant  then  asked  him  if  he  was  'Agoing  to  set  'em  up?" 
To  this  Sholder  answered,  "  No.''  Thereupon  appellant 
struck  him  in  the  face  with  a  brickbat  or  a  stone.  The 
blow  knocked  him  down  and  rendered  him  unconscious. 
When  he  regained  consciousness  he  got  up  and  went  out  on  the 
street,  where  he  found  an  acquaintance,  who  accompanied  him 
back  to  the  alley,  when  they  found  McCarty,  the  appellant. 

Sholder  first  said  he  did  not  know  who  hurt  him,  but  on 
seeing  McCarty  inquired  what  his  name  was  and  said  he  was 
the  man  who  struck  him.  This  McCarty  denied.  Sholder 
then  went  to  the  mayor's  office  and  thence  to  the  saloon 
which  he  was  about  to  enter  when  he  was  struck.  Here  his 
face  was  washed  and  his  wounds  dressed,  and  he  then  dis- 
covered that  the  pocket  which  had  contained  the  (10  bill 
was  torn,  ripped  or  cut  open,  and  the  money,  a  ten  dollar 
"  greenback,"  was  gone.  The  defendant  left  Frankfort  that 
night  and  went  to  Lebanon,  where  he  was  soon  after  ar- 
rested. There  was  no  dispute  or  conflict  in  the  testimony. 
The  accused  oflTered  no  testimony  whatever,  and  did  not 
even  testify  in  his  own  behalf. 

The  rule  has  long  been  settled  in  this  court  that  in  crimi- 
nal, as  well  as  in  civil  causes,  verdicts  will  not  be  disturbed 
merely  on  the  weight  of  the  evidence.  When  the  evidence 
tends   to   sustain   the  verdict  on  every  material  point  the 
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court  will  not  disturb  the  conclusion  reached  by  the  trial 
court  and  jury. 

There  must  be  an  absolute  failure  of  evidence  on  some 
material  point  or  this  court  will  not  interfere  on  that  ground 
alone.  Ard  v.  State,  114  Ind.  542;  WachsteUer  v.  State,  99 
Ind.  290 ;  Hudson  v.  State,  107  Ind.  372 ;  Bitter  v.  State,  111 
Ind.  324;  Trout  v.  State,  111  Ind.  499;  Kleespieav.  State, 
106  Ind.  383;  Dolke  v.  State,  99  Ind.  229;  Murphy  v. 
State,  97  Ind.  679  ;  Clayton  v.  State,  100  Ind.  201 ;  Oarrett 
V.  State,  109  Ind.  527. 

If  we  were  disposed  to  question  the  correctness  of  this 
rule  of  practice  we  could  not  feel  at  liberty  to  do  so  in  view 
of  the  long  line  of  precedents  running  far  back  of  any  of  the 
cases  above  cited.  We,  however,  not  only  feel  constrained 
to  follow  the  rule  because  thus  established  by  authority,  but 
because  we  feel  it  to  be  the  only  safe  rule  in  such  cases. 
We  have  read  the  testimony  carefully,  and  while,  as  it 
comes  to  as  through  the  bill  of  exceptions,  with  none  of  the 
witnesses  or  actors  before  us,  it  does  seem  to  lack  in  cer- 
tainty and  weight  on  certain  points,  it  does,  by  fact  or  fair 
inference,  tend,  on  every  material  matter,  to  sustain  the  ver- 
dict of  the  jury  and  action  of  the  trial  court  in  overruling 
the  motion  for  a  new  trial.  To  them  was  intrusted  the  duty 
of  weighing  the  evidence,  and  we  can  not,  under  the  rule 
above  referred  to,  reverse  their  decision. 

Appellant  insists  that  the  judgment  should  be  reversed 
because  the  State  did  not  prove  the  value  of  the  property 
taken  from  the  prosecuting  witness.  The  indictment  charged 
the  taking  of  ten  dollars  in  money.  This  was  sufficient  un- 
der the  statute.  Section  1750,  R.  S.  1881 ;  Graves  v.  State, 
121  Ind.  357.  The  proof  was  that  it  was  ten  dollars  in 
money.  No  proof  was  necessary  as  to  its  value,  money  be- 
ing tlie  measure  of  values. 

The  judgment  is  affirmed. 

Filed  Feb.  6, 1891. 

Vol.  127.— 16 
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No.  14,394. 

Chandler  et  al.  v.  Soott. 

Chattel  MoRTaAOi. — Failure  of  Recorder  to  Spread  Upon  Reeerd. — Innoeent 
PurehoMr, — Where  a  mortgage,  entitled  to  be  recorded,  is  left  with  the 
recorder  of  the  proper  county  for  the  purpose  of  being  recorded,  and  is 
not  withdrawn  until  the  mortgagee,  in  good  faith,  believes  it  to  be  re- 
corded, the  title  of  the  mortgagee  will  be  protected  and  the  consequences 
of  the  failure  to  spread  upon  the  record  will  be  thrown  upon  the  re- 
corder in  case  damage  ensues  to  an  innocent  purchaser  who  exercised 
due  care. 

From  the  Decatur  Circuit  Court. 

i).  A.  MyerSy  A.  P.  Stanton  and   /.  E.  Soott,  for  appel- 
lants. 
/.  K.  Ewing  and  C  Euring,  for  appellee. 

Per  Curiam. — This  opinion  was  prepared  by  the  late 
Justice  Mitchell,  and  expresses  the  views  and  judgment 
of  the  court. 

William  Bunyan  executed  a  chattel  mortgage  to  Chandler 
&  Taylor  on  the  13th  day  of  August,  1884,  to  secure  a  debt 
owing  by  him  and  another  to  the  mortgagees  above  named. 
Within  ten  days  the  mortgagees  left  the  mortgage  at  the 
office  of  the  proper  recorder  for  the  purpose  of  having  it  re- 
corded, at  the  same  time  paying  the  recorder  the  compensa- 
tion fixed  for  recording  the  instrnment.  The  recorder  after- 
wards endorsed  on  the  back  of  the  mortgage  a  memorandum 
duly  signed,  as  follows :  *^  Received  for  record  August  19, 
at  8  o'clock,  A.  M.,  and  recorded  in  chattel  mortgage  record 
No.  4,  pages ."  » 

The  instrument  was  returned  to  the  mortgagees,  who  re- 
ceived it,  supposing  it  to  have  been  duly  recorded ;  but  by 
an  oversight  the  recorder  omitted  to  spread  it  upon  the  re- 
cord. The  mortgagor  subsequently  sold  the  property  de- 
scribed in  the  mortgage  to  Scott,  who  purchased  for  value, 
without  actual  notice  of  the  mortgage. 
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After  the  purchase  by  Scott  the  recorder,  having  discov- 
ered that  he  had  omitted  by  mistake  to  record  the  mortgage, 
requested  the  mortgagees  to  return  it  to  him,  which  they  did, 
and  it  was  then  spread  upon  the  record  without  any  request 
from  the  mortgagees. 

The  question  is,  whether  upon  the  foregoing  facts  the 
mortgage  was  to  be  deemed  as  recorded  prior  to  the  pur- 
ehase  by  the  appellees,  so  as  to  affect  them  with  notice. 

By  the  terms  of  section  4913,  R.  S.  1881,  assignments  of 
goods  by  way  of*  mortgage,  where  the  goods  assigned  are  not 
delivered,  are  invalid  as  against  any  other  person  than  the 
parties  thereto,  unless  the  assignment  or  mortgage  shall  be 
duly  acknowledged  and  recorded  in  the  recorder's  office  of 
the  county  where  the  mortgagor  resides,  within  ten  days  after 
the  execution  thereof.  Section  4914,  R.  S.  1881,  reads  as 
follows :  ''  Every  such  mortgage  shall  be  considered  as  re- 
corded from  the  time  it  shall  be  left  at  the  proper  record- 
er's office  for  that  purpose." 

It  was  expressly  ruled  in  Holman  v.  Doran^  66  Ind.  358, 
that  '^  the  provision  of  law,  that  such  a  mortgage  as  the  one 
Quder  consideration  shall  be  ^  considered  as  recorded,'  when 
it  has  been  ^  left  at  the  proper  recorder's  office  for  that  pur- 
pose,' makes  the  act  of  leaving  the  mortgage  for  record  at  the 
proper  recorder's  office,  fully  the  equivalent  of  the  record  of 
such  mortgage." 

Statutes  similar  to  that  upon  which  the  above  decision  was 
based  exist  in  other  States.  In  the  State  of  Ohio  the  stat- 
ute provided  that  a  mortgage  upon  real  estate  ^^  shall  take 
effect  and  have  preference  from  the  time  the  same  is  deliv- 
ered to  the  recorder  of  the  proper  county,  to  be  by  him  en- 
tered of  record." 

It  was  held  that  where  a  mortgage  was  delivered  as  above 
the  statute  was  satisfied,  and  the  land  effectually  conveyed 
or  incumbered.  Toushy  v.  Tousley,  5  Ohio  St.  78 ;  Magee 
V.  BeaUy,  8  Ohio,  396.  So,  under  a  statute  similar  in  effect 
in  force  in  the  State  of  Pennsylvania,  it  is  said  in  Brooke's 
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Appeal^  64  Pa.  St.  127  :  ^^  A  regular  mortgage  entitled  to 
record  is  a  record  the  moment  it  is  left  for  record^  and  so 
continues  for  all  time  to  come."  Musser  v.  Hyde,  2  W.  & 
S.  314.  In  like  manner  it  has  been  held  in  Illinois  that 
filing  a  deed  for  record  with  the  recorder  of  the  proper 
county^  is  all  that  is  required  to  make  it  effectual  as  notice  to 
subsequent  purchasers^  even  though  the  recorder  fails  to 
record  it,  or  enter  it  in  his  entry  book.  Oraig  v.  Dinwck, 
47  111.  308 ;  Polk  v.  Cosgrove,  4  Bisa.  437 ;  People  v.  Bris- 
tol, 35  Mich.  28  ;  Gorham  v.  Summers,  25  Minn.  81 ;  Tur- 
ner V.  McFee,  61  Ala.  468.  So,  also,  it  has  been  held  in 
Kentucky,  that  a  deed  lodged  with  the  proper  recorder  for 
record  takes  effect  from  the  time  it  is  filed,  and  not  from  the 
time  it  is  actually  copied  into  the  recorder's  book.  Brcch- 
inridges  v.  Todd,  3  T.  B.  Monroe,  52  (16  Am.  Dec.  83);  Her- 
man  Chat.  Mort.,  section  78 ;  Jones  Chat.  Mort.,  270,  272. 

A  chattel  mortgage  must,  therefore,  under  the  statute,  be 
considered  as  recorded,  to  all  intents  and  purposes,  from  the 
time  it  is  deposited  with  the  proper  officer  for  record,  and 
thereafter  it  imparts  constructive  notice  to  the  same  extent 
as  if  actually  spread  upon  the  record.  Jordan  v.  FarTisworth, 
15  Gray,  517 ;  Fairbanks  v.  Dams,  50  Vt.  251 ;  3  Am.  and 
Eng.  Encyc.  of  Law,  193,  194. 

Registry  acts  are  statutory  devices  designed  to  perform 
the  office  of  an  actual  delivery  of  the  property  mortgaged  to 
the  mortgagee.  When  a  mortgagee  fairly  complies  with  the 
statute  he  is  entitled  to  its  protection  as  much  as  if  he  had 
taken  actual  possession  of  the  property. 

Merely  leaving  the  mortgage  with  the  recorder  is  not  suf- 
ficient. Nor  is  it  to  be  deemed  recorded  if,  after  leaving  it 
for  record,  it  be  withdrawn  with  knowledge  that  it  has  not 
been  recorded ;  but  if  a  mortgage,  entitled  to  be  recorded, 
be  left  with  the  recorder  of  the  proper  county  for  the  pur- 
pose of  being  recorded,  and  is  not  withdrawn  until  the  mort- 
gagee, in  good  faith,  believes  it  to  be  recorded,  the  title  of 
the  latter  will  be  protected,  and  the  consequences  of  the  fail- 
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ure  to  spread  upon  the  record  will  be  thrown  upon  the  re- 
corder, in  case  damage  ensues  to  an  innocent  purchaser  who 
exercised  due  care. 

The  court  erred  in  overruling  the  appellants'  motion  for  a 
new  trial. 

Judgment  reversed^  with  costs. 

FUed  Feb.  7, 1891. 


No.  14,770. 

BucKNEB  V.  Spaulding. 

Slasdeb. — Fteading. — Antwer. — In  an  action  for  slander  in  charging  the 
plaintiff  with  adultery  with  one  man,  an  answer  which  alleges  that  she 
was  guilty  of  adaltery  with  another  man,  is  bad. 

Bill  op  Exceptioms. — Timt  of  Filing, — Where  the  record  shows  that  the 
bill  of  exceptions  was  not  filed  within  the  time  allowed  by  the  court, 
and  it  does  not  appear  in  the  body  of  the  bill  when  it  was  presented, 
the  bill  will  not  be  regarded  as  properly  in  the  record. 

From  the  Greene  Circuit  Court. 

A.  G,  Camns,  E.  H.  C  Gavins  and  W.  8.  Gavins,  for  ap- 
pellant. 
/.  S.  Bays^  W.  W.  MoffeU  and  (7.  E.  Davis,  for  appellee. 

Elliott,  J. — The  complaint  alleges  that  the  defendant, 
here  the  appellant,  slandered  the  plaintiff  by  falsely  charg- 
ing her  with  adultery  with  one  Williams.  The  answer  is, 
in  substance,  that  the  plaintiff  did  have  sexual  intercourse 
with  one  Ploder.  The  answer  is  so  clearly  bad  that  dis- 
cussion is  unnecessary.  Hallowell  v.  Guntle,  82  Ind.  554; 
Ricket  V.  Stanley,  6  Black  f.  169.  It  is  no  answer  to  a  slan- 
derous charge  that  the  plaintiff  was  guilty  of  a  specific  act 
of  adultery  with  one  man  to  allege  that  she  was  guilty  of  a 
specific  act  of  adultery  with  another  man. 

The  record  shows  that  the  bill  of  exceptions  was  not  filed 
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within  the  time  allowed  by  the  courts  and  it  does  not  appear 
iu  the  body  of  the  bill  when  it  was  presented  to  the  judge. 
The  bill  can  not  be  regarded  as  properly  iu  the  record.  City 
of  Plymouth  V.  Fields,  125  Ind.  323;  Rigler  v.  Rigler,  120 
lud.  431 ;  Buehart  v.  Burger,  116  Ind.  123. 
Judgment  affirmed. 


Filed  Feb.  7, 1891. 


127    230 
150    619 


No.  14,664. 

McCormick  v.  Smith. 

Deposttion. — Suppression  of  Part  cf  Answer. — The  suppression  of  a  part 
of  a  witness's  answer  to  a  question  propounded  to  him  in  taking  a  depo- 
sition, which  has  the  effect  of  completely  destroying  his  answer  thereto, 
is  error. 

Fraudulent  Conveyance. — Trustee,— LUn  of  JudgmtnL—Proof  of  Consid- 
eration,— Assumption  of  Debt  by  Orantee. — Preference  of  Qrediiors, — W.  was 
indebted  to  M.  who  was  in  failing  circumstances,  and  said  M.  was  in- 
debted to  A.,  O.,  B.,  T.,  L.,  I.  and  others.  I.  had  a  judgment  against 
M.  on  his  debt.  W.  conveyed  a  tract  of  land  to  A.,  in  consideration 
of  A.  paying  W.'s  debt  to  M.  and  assuming  the  debts  of  G.,  B.,  T.  and  L., 
and  cancelling  his  own  debt  against  M.  M.  assented  to  this  arran^^e- 
ment. 

Held,  that  it  was  error  to  refuse  to  allow  W.,  after  having  fully  testified 
to  the  arrangement,  on  cross-examination,  to  testify  that  part  of  the  coo- 
sideration  was  the  assuming  of  M/s  debts  to  G.,  T.  and  others. 

Held,  also,  that  it  was  not  error  to  allow  him  to  testify  on  cross-examina- 
tion that  M.  desired  to  pay  his  debts;  thathe  was  willing  to  agree  to  anj 
arrangement  to  pay  them  off;  that  he,  W.,  after  seeing  M.,  went  to  A. 
and  A.  agreed  to  take  the  tract  at  the  price  named  by  W.  in  payment 
of  his  debt  from  M.,  and  that  M.  agreed  to  pay  certain  other  of  A.'s 
debts  due  to  G.,  T.  and  others. 

Held^  also,  that  A.  was  not  a  trustee  for  W. ;  that  I.'s  judgment  wss  not  a 
lien  on  the  land  conveyed ;  that  a  sale  of  such  land  upon  execution 
issued  on  said  judgment  was  void,  if  the  trapsaction  was  entered  into 
and  carried  out  in  good  faith  ;  that  it  made  no  difference  how  A.  paid 
L.,  G.,  B.  and  T.,  and  that  I.  could  not  object  on  the  g^und  that  he 
was  not  a  preferred  creditor. 

From  the  Daviess  Circuit  Court. 
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W.  R,  Gardiner  and  8,  H,  Taylor,  for  appellant. 
A.  J.  Padgett  Rnd  A.  Pagety  for  appellee. 

Berkshire,  J. — This  was  aa  action  to  recover  real  estate 
and  to  quiet  title  to  the  same. 

The  appellee  answered  the  same  by  general  denial  and 
filed  a  cross*complaint,  which  was  answered  by  the  appel- 
lant with  a  general  denial. 

The  issues  were  submitted  to  a  jury  and  a  verdict  re- 
tamed  for  the  appellee. 

A  motion  for  a  new  trial  was  overruled  and  an  exception 
reserved  and  judgment  rendered  for  the  appellee. 

The  only  available  specification  found  in  the  assignment 
of  ei^ror  calls  in  question  the  ruling  of  the  court  in  over- 
ruling the  Inotion  for  a  new  trial.  But  counsel  for  the 
appellee  contend  that  owing  to  the  condition  of  the  record 
the  questions  which  we  shall  hereafter  consider  are  not 
properly  in  the  record.  We  have  examined  the  record  care- 
fully and  think  that  counsePs  contention  is  not  well  grounded. 

There  are  several  reasons  for  a  new  trial,  but  we  do  not 
regard  it  as  necessary  to  consider  all  of  them.  Such  as  re- 
late to  certain  instructions  refused^  and  to  the  suppression 
of  certain  parts  of  the  deposition  of  one  Wilson,  will  suffice. 
We  may  consider  the  reasons  to  which  we  refer  in  the  in- 
verse order  in  which  we  have  stated  them. 

The  question  at  issue  between  the  parties  involves  the 
bona  fides  of  a  certain  conveyance  made  by  Wilson,  whose 
deposition  we  have  referred  to,  to  the  appellant. 

Wilson  held  title  to  the  real  estate  and  conveyed  it  to  the 
appellant  in  payment  ofan  indebtedness  which  he  owed  to  one 
Isaac  W.  McCormick.  One  Jesse  A.  Mitchell  held  a  judg- 
ment, rendered  in  the  Daviess  Circuit  Court,  against  the 
said  Isaac  W.  McCormick,  and  after  the  real  estate  had  been 
conveyed  to  the  appellant  he,  without  execution  on  his 
judgment,  caused  the  real  estate  to  be  levied  upon  and  sold 
by  the  sheriff  of  Daviess  county  as  the  property  of  the  said 
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Isaac  W.  McCormick.  The  appellee  became  the  purchaser 
at  the  sheriff 's  sale,  and  after  the  year  of  redemption  had 
expired  he  received  a  conveyance  from  the  sheriff. 

The  theory  of  the  appellee  is^  that  as  Isaac  W.  McCor- 
mick paid  the  consideration  to  Wilson  for  the  conveyance 
the  appellant  held  the  title  in  trust  for  the  said  Isaac 
W.  McCormick  and  in  fraud  of  his  creditors;  while  the 
contention  of  the  appellant  is^  that  the  arrangement  was  that 
the  conveyance  should  be  made  to  him  by  Wilson  in  pay- 
ment of  Wilson's  debt  to  Isaac  W.  McCormick,  and  that 
the  appellant  would  release  a  certain  indebtedness  which 
Isaac  W.  McCormick  owed  to  him^  and  pay  certain  other 
creditors  agreed  upon  of  the  said  Isaac  W.  McCormick,  in 
sums  sufficient  to  aggregate  the  amount  of  the  Wilson  in- 
debtedness, and  that  the  transaction  was  in  good  faith. 

The  deposition  of  Wilson,  referred  to  above,  was  taken  on 
the  part  of  the  appellee,  and  counsel  for  the  appellant  ap- 
peared and  cross-examined  the  witness.  The  part  of  the 
deposition  suppressed  relates  to  the  cross-examination.  In 
the  examination  in  chief  the  appellee  examined  Wilson  fully 
as  to  the  transaction  and  consideration,  and  among  other 
questions  which  he  asked  him  was : 

*^  What  consideration  passed  between  you  and  Crawford 
McCormick  when  you  deeded  those  lots  to  him  ?  '* 

The  witness  answered :  "  I  sold  those  lots  to  Crawford 
McCormick  to  pay  a  debt  I  owed  to  Isaac  McCormick,  and 
a  debt  Isaac  McCormick  owed  to  Crawford  McCormick. 
Crawford  McCormick  was  to  pay  some  debts  Isaac  McCor- 
mick owed  to  some  other  parties.  Mr.  Thomas  Graham  and 
Samuel  H.  Taylor  were  two  of  the  parties,  and  perhaps 
others  whose  names  I  do  not  remember.^' 

On  cross-examination  the  following  questions  were  pro- 
pounded to  the  witness,  and  the  following  answers  given 
by  him : 

"  27,  If  the  deed  of  these  lots  to  Crawford  McCormick 
was  made,  as  you  state,  iu  payment  of  your  indebtedness  to 
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Isaac  McCormick^  state  why  you  made  the  deed  to  Crawford 
McCormick  instead  of  Isaac  McCormick/' 

"Isaac  McCormick  wanted  to  pay  his  debts^  and  any  ar- 
rangement that  I  could  make  to  pay  any  of  his  debts  was  all 
right  with  him.  Then  I  went  to  Crawford  McCormick  and 
he  agreed  to  take  the  lots  at  the  price  I  offered  them  at  in 
payment  of  a  debt  that  Isaac  owed  him;  Crawford  McCor- 
mick also  agreed  to  pay  certain  other  debts  from  Isaac  Mc- 
Cormick to  Graham  and  Taylor^  and  perhaps  others  in  pay- 
ment of  that  deed  to  him." 

*'  28.  From  whom,  and  in  what  manner  did  you  learn  of 
Isaac  McCormick's  indebtedness  to  Crawford  McCormick 
and  the  other  parties  named  ?  " 

''  I  learned  it  from  Graham  and  Taylor^  and  from  Craw- 
ford McCormick  and  from  Isaac  McCormick ;  I  knew  it 
from  what  those  parties  told  me  at  the  time." 

"  29.  Did  you  converse  freely  with  the  parties  concerning 
the  making  of  the  deed^  and  was  this  the  understanding 
upon  which  the  deed  was  made  ?  " 

"  Yes,  sir." 

We  are  of  the  opinion  that  these  questions  and  answers 
were  germane  to  the  examination  in  chief,  and  that  neither 
the  form  of  the  questions  nor  the  language  of  the  answers 
is  objectionable,  belonging,  as  they  do,  to  the  cross-exami- 
nation of  the  witness. 

The  court  suppressed  the  following  part  of  the  answer  of 
the  witness  to  question  "  27 :  "  "Also  agreed  to  pay  certain 
other  debts  from  Isaac  McCormick  to  Graham  and  Taylor, 
and  perhaps  others  in  payment  of  that  deed  to  him." 

The  answer  of  the  witness  as  read  to  the  jury  after  the 
ruling  of  the  court  suppressing  the  part  thereof  above  was : 
"  Isaac  McCormick  wanted  to  pay  his  debts,  and  any  arrange- 
ment that  I  could  make  to  pay  any  of  his  debts  was  all  right 
with  him.  Then  I  went  to  Crawford  McCormick  and  he 
agreed  to  take  the  lots  at  the  price  I  offered  them  at  in  pay- 
ment of  a  debt  that  Isaac  owed  him,  Crawford  McCormick." 
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The  evidence  in  the  case  discloses  that  the  debt  claimed  to 
be  due  to  Crawford  McCormick  was  $690. 

This  ruling  of  the  court  not  only  did  great  injustice  to  the 
witness,  but  was  highly  injurious  to  the  appellant.  The  dep- 
osition,  as  read  to  the  jury,  makes  the  witness  say  that  the 
appellant  agreed  to  take  the  real  estate  at  the  price  of  f  2,500 
in  payment  of  a  debt  of  $690.  A  transaction  like  the  one 
disclosed  by  the  said  answer  after  the  court  had  suppressed 
the  part  thereof  to  which  we  have  called  attention,  would 
bear  the  impress  of  unfaii*ness  on  its  very  face,  and  when 
considered  with  the  other  evidence  in  the  case  introduced  by 
the  appellee,  it  is  not  surprising  that  the  jury  returned  the 
verdict  they  did.  Besides,  the  ruling  of  the  court  destroyed 
the  answer  which  the  witness  gave,  so  that  the  answer  pur- 
porting to  come  from  the  witness,  as  read  to  the  jury,  was  in 
no  sense  his  answer,  but  a  substitute  therefor  brought  about 
by  the  ruling  of  the  court. 

The  witness  testified  that  the  appellant  paid  $2,500  for  the 
real  estate  in  controversy,  while  the  court's  ruling  make  him 
say  that  but  $650  was  paid. 

If  the  part  of  the  answer  which  the  court  struck  out  was 
properly  struck  out  it  destroyed  the  entire  answer  to  the 
question,  and  the  whole  of  it  should  have  been  stricken  out. 
Blit  we  are  inclined  to  think  the  entii^  answer  was  proper, 
and  that  no  part  of  it  should  have  been  stricken  out.  It 
simply  stated  the  consideration,  and  in  what  it  consisted. 
We  think  questions  "  28  '^  and  "  29,"  and  the  answers  thereto, 
were  competent. 

In  the  answer  to  question  28  the  witness  states  the  source 
of  his  information,  and  that  he  derived  it  from  the  parties 
interested  at  the  time  of  the  transaction. 

By  question  "  29,"  and  the  answer  thereto,  the  witness 
answers  that  he  had  conversed  with  the  parties  freely  con- 
cerning the  deed,  and  that  it  was  made  with  the  understand- 
ing that  the  appellant  should  pay  $2,500  for  the  real  estate 
in  the  manner  indicated  in  former  answers. 
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We  do  not  think  the  answer  of  the  .witness  was  the  state- 
ment of  a  conclusion^  but  of  a  fact,  after  the  circumstances 
had  all  been  detailed  by  him  relating  to  the  transaction. 

The  appellant  asked,  at  the  proper  time,  that  certain  in- 
structions which  his  counsel  had  prepared  be  given  to  the 
jury. 

The  7th  instruction  was  at  follows : 

'^If  you  find  from  the  evidence  that  at  the  time  of 
the  conveyance  from  Wilson  he  was  indebted  to  Isaac  W. 
McCormick  and  that  Isaac  W.  McCormick  was  at  the  same 
time  in  &iling  circumstances,  and  was  indebted  to  his  half- 
brother,  the  plaintiff,  and  to  Thomas  B.  Graham,  Jesse  W. 
Burton,  Samuel  H.  Taylor,  Dr.  William  Lemon,  Jesse  A. 
Mitchell  and  others,  and  that  Mitchell  had  a  judgment 
against  said  Isaac  on  his  debt,  then,  under  such  circumstances, 
Wilson,  Isaac  W.  McCormick  and  plaintiff  would  have  had 
the  legal  right  to  enter  into  an  arrangement  by  which  Wilson 
should  convey  the  real  estate  to  plaintiff  in  payment  of  his 
debt  to  Isaac  W.  McCormick,  and  that  the  plaintiff  should 
take  the  same  in  payment  of  his  own  claim  and  assume  the 
debts  of  Lemon,  Graham,  Burton  and  Taylor,  provided  it 
was  done  in  good  faith  on  the  part  of  Isaac  W.  McCormick 
and  plaintiff  with  intent  to  pay  and  discharge  ^he  debts  due 
from  Isaac  to  plaintiffs,  Graham,  Lemon,  Taylor  and  Burton 
notwithstanding  Mitchell  and  any  other  creditors  of  Isaac 
there  might  have  been  were  not  able  to  collect  their  debts. 

''  8.  And  if  you  find  that  such  arrangement  as  is  stated 
in  the  foregoing  instructions  was  entered  into  and  carried 
out  by  the  parties  thereto  in  good  faith,  then  it  would  make 
no  difference  how  plaintiffs  paid  off  Lemon,  Graham,  Bur- 
ton and  Taylor,  and  in  such  case  you  should  find  for  the 
plaintiff." 

These  instructions,  we  think,  stated  the  law  correctly  and 
were  very  pertinent  to  the  evidence,  and  hence  should  have 
been  given  or  their  equivalent. 

Isaac  W.  McCormick  had  the  right  to  prefer  some  of  his 
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creditors  to  the  exclusion  of  others.  The  law  in  this  par- 
ticular is  too  well  settled  to  require  the  citation  of  authori- 
ties; indeed,  the  trial  court  recognizes  this  rule  in  the  in- 
structions which  it  prepared  and  gave  to  the  jury.  But  the 
instructions  which  the  court  gave  were  general  in  their  char- 
acter, and  the  appellant,  upon  request  made  to  the  coui*t  at  the 
proper  time,  was  entitled  to  a  specific  application  of  the  rule 
to  his  evidence  introduced  to  support  his  theory  of  the  case. 

As  to  the  manner  in  which  the  appellant  paid  and  satis- 
fied the  indebtedness  assumed  by  him,  whether  by  conveying 
part  of  the  real'  estate  or  otherwise,  was  wholly  immaterial 
to  the  other  creditors  if  the  conveyance  was  made  to  the  ap- 
pellant in  good  faith. 

We  think  the  court  erred  in  suppressing  the  parts  of  the 
deposition  to  which  we  have  called  attention,  and  in  refus- 
ing to  give  the  said  instructions. 

Other  questions  discussed  may  not  arise  again  and  need 
not  be  considered. 

Judgment  reversed,  with  costs. 

Filed  Feb.  6, 1891. 


No.  14,752. 

The  Indianapolis  and  St.  Louis  Railway  Company 

V.  Howerton. 

Common  Carrier.— Ejection  of  Passenger, — Damages, — The  plaintiff,  a  boy 
of  16,  became  a  passenger  on  the  defendant's  train,  and  gave  the  con- 
ductor his  ticket.  Afterwards  the  conductor  again  demanded  a  ticket, 
and  refusing  to  believe  the  plaintiff's  statement  that  he  had  given  him  a 
ticket  demanded  fare.  The  plaintiff  gave  the  conductor  ten  cents,  all 
the  money  he  had.  The  conductor  accepted  the  monej,  but  ordered 
the  boy  to  get  off  the  cars  before  reaching  his  destination,  which  he  did, 
being  thereby  compelled  to  walk  the  remainder  of  the  distance. 

Heldf  that  damages  in  the  sum  of  $195  were  not  excessive. 

From  the  Hendricks  Circuit  Court. 
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J.  T.  Dye  and  W.  H.  Dye,  for  appellant. 
/.  V.  Hadley,  for  appellee. 

Olds,  C.  J. — This  is  an  action  b^r  the  appellee  against  the 
appellant  for  damages  for  ejecting  the  appellee  from  a  pas- 
senger train,  he  having  delivered  to  the  conductor  a  ticket 
entitling  him  to  ride  upon  the  train. 

There  was  a  trial  had  resulting  in  a  verdict  and  judgment 
in  favor  of  the  appellee  for  the  sum  of  one  hundred  and 
ninety-five  dollars. 

Appellant  asks  that  the  judgment  be  reversed,  for  the 
reasons :  1st.  That  the  verdict  is  not  sustained  by  the  evi- 
dence. 2d.  That  the  damages  are  excessive,  and  3d.  That 
the  court  erred  in  refusing  to  give  the  instructions  asked  by 
the  appellant. 

The  evidence  tends  to  show  that  the  appellee,  who  was 
permitted  by  the  court  to  prosecute  this  action  as  a  poor  per- 
son, was  sixteen  years  of  age  at  the  time  of  the  happening 
of  the  grievances  complained  of;  that  he  entered  the  car  at 
Danville  to  ride  to  Reno,  and  delivered  to  the  conductor  a 
ticket  entitling  him  to  passage  from  Danville  to  Reno,  and 
the  conductor  accepted  it ;  that  afterwards  the  conductor  ac- 
costed him  and  again  demanded  a  tieket.  The  appellee  told 
the  conductor  that  he  had  given  him  his  ticket.  This  the 
conductor  denied  and  demanded  fare.  The  appellee  having 
but  ten  cents  gave  it  to  the  conductor  and  the  conductor  ac- 
cepted it  and  commanded  him  to  get  off  the  car  at  Hadley 
before  reaching  Reno,  and  the  appellee,  in  obedience  to  the 
command  of  the  conductor,  got  off  the  train,  and  brings  this 
suit  for  damages. 

The  evidence  fully  sustains  the  verdict.  The  damages  are 
not  excessive. 

The  appellee,  a  mere  boy,  bought  a  ticket  and  took  the 
train  in  the  usual  way  and  gave  his  ticket  to  the  conductor 
who  accepted  it.  He  was  branded  in  the  presence  of  the 
other  passengers  with  attempting  to  ride  without  paying  fare. 
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and  when  he  told  the  conductor  the  truth  as  to  having  given 
him  a  ticket  his  word  was  disputed  and  fare  again  demanded ; 
he  then  gave  to  the  conductor  all  the  money  he  had ;  true, 
it  was  a  small  sum,  ten  cents,  yet  it  was  all  he  had,  and 
was  commanded  and  required  to  get  off  the  train  before 
reaching  his  destination,  and  compelled  to  walk  the  remain- 
der of  the  distance.  Under  this  state  of  facts  we  can  not 
disturb  the  verdict  on  the  grounds  that  it  is  excessive.  This 
is  not  a  mere  breach  of  the  contract,  but  it  is  a  tort.  Cin- 
dnnaii,  etc,,  R.  R.  Co,  v.  Eaton,  94  Ind.  474. 

There  is  no  discussion  of  the  question  relating  to  the  re- 
fusal to  give  the  instructions  requested. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Feb.  7, 1891. 


No.  14,746. 

The  Boabd  of  Commissionebs  of  Marshall  County 

V.  Johnson. 

CouwTY  AuDiTOB. — Fees. — A  county  auditor  can  recover  only  snch  com- 
pensation as  the  statute  allows  him,  and  he  is  not  entitled  to  recover 
compensation  for  duties  performed  by  him  except  where  the  statute  so 
provides,  although  the  services  may  be  regarded  by  him  and  by  the  board 
of  commissioners  as  "  extra  services/'  entitling  him  to  "  extra  "  eom- 
pensation. 

From  the  Marshall  Circuit  Court. 

A.  C.  Oapron  and  H,  Corbin,  for  appellant. 

J.  jD.  McLaren  and  E,  C.  Martindale,  for  appellee. 

Elliott,  J. — We  do  not  deem  it  necessary  in  this  case  to 
notice  the  questions  of  practice  discussed  by  counsel,  for  we 
think  it  entirely  clear  that,  upon  the  facts  disclosed  in  the 
special  finding,  the  judgment  must  be  reversed. 
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It  is  well  settled  that  a  county  auditor  can  recover  only 
such  compensation  as  the  statute  allows  him,  and  that  he  is 
not  entitled  to  recover  compensation  for  duties  performed 
by  him  except  where  the  statute  so  provides,  although  the 
services  may  be  regarded  by  him  and  by  the  board  of  com- 
missioners as  "extra  services"  entitling  him  to  "extra" 
compensation.  We  have  so  often  discussed-  this  general 
question  that  we  decline  to  again  discuss  it.  Board,  etc.,  v. 
Barnes,  123  Ind.  403;  Williams  v.  Segur,  106  Ind.  368; 
Board,  etc,,  v.  Gresham,  101  Ind.  53 ;  Noble  v.  Board,  etc., 
101  Ind.  127 ;  Board,  etc.,  v.  Harman,  101  Ind.  561 ;  WHgkt 
V.  Board,  etc.,  98  Ind.  88 ;  Donaldson  v.  Board,  etc.,  92  Ind. 
80;  Nowles  v.  Board,  He.,  86  Ind.  179,  For  many  years 
the  General  Assembly  has  clearly  and  unequivocally  declared 
its  policy  to  be  that  no  constructive  fees  shall  be  allowed 
upon  any  pretext  to  county  officers,  and  this  court  has  uni-^ 
formly  given  ftill  effect  to  that  policy.  Many  of  the  items 
allowed  the  appellee  were  allowed  in  direct  violation  of  the 
words  as  well  as  the  spirit  of  the  statute,  and  the  finding  cafi 
not  possibly  be  sustained. 

We  do  not  enter  upon  any  discussion  of  the  efi^ct  of 
former  decisions  of  the  board  of  commissioners,  for  the  rea- 
son that  no  such  question  is  presented  by  the  record.  It  is 
only  proper  for  us  now,  in  view  of  the  condition  in  which 
the  record  comes  to  us,  to  adjudge  that  many  of  the  items 
of  the  appellee's  claim  are  illegal. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial, 
and  to  proceed  in  accordance  with  this  opinion. 

Filed  Feb.  18, 1891. 
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No.  14,777. 

Brumbaugh  v,  Richcreek  et  al. 

FrauduIiENT  Convbyajice. — Action  to  Set  Adde,  —  Pleading. — Necesaary 
Averments. — In  a  suit  by  a  creditor  to  set  aside  a  conveyance  of  prop- 
erty on  the  ground  that  it  was  made  to  defraud  creditors,  an  averment 
that  at  the  time  the  suit  was  brought  the  debtor  had  no  property  out  of 
which  the  debt  might  be  collected,  or  an  averment  equivalent  thereto, 
is  material  and  necessary,  and  its  omission  is  fatal. 

Same. — Debtor's  UnsoundTiess  of  Mind.— Advantage  Taken  of  by  OrarUee. — A. 
creditor  can  not  avoid  a  conveyance  made  by  his  debtor  solely  because 
the  debtor  was  of  unsound  mind  when  he  made  it  Nor  does  the  fact 
that  the  grantee,  knowing  of  the  debt  and  of  the  debtor's  mental  weak- 
ness, took  advantage  of  such  weakness  for  the  purpose  and  with  the  in- 
tention of  thereby  defrauding  the  creditor,  authorize  the  creditor  to 
appeal  to  a  court  of  equity  to  set  aside  such  deed,  unless  he  is  injured 
thereby. 

From  the  Kosciusko  Circuit  Court. 

J.  H,  Hallj  E.  Haymond  and  L.  W.  Ilayse,  for  appellant. 
S.  J,  North  and  H.  8,  Briggs^  for  appellees. 

McBride,  J. — This  was  a  suit  by  Rachel  Richcreek,  the 
appellee,  to  set  aside  an  alleged  fraudulent  conveyance  of 
land. 

The  appellee  was  a  judgment  creditor  of  Susan  Brumbaugh, 
who  had  conveyed  certain  lands  to  appellant,  and  appellee 
insisted  that  the  conveyances  were  made  by  said  Susan  and 
received  by  appellant  for  the  sole  purpose  of  preventing  the 
collection  of  her  claim. 

The  complaint  is  in  two  paragraphs,  and  the  circuit  court 
overruled  a  separate  demurrer  to  each  paragraph.  Appel- 
lant excepted,  and  this  ruling  is  assigned  as  error. 

In  the  first  paragraph  of  the  complaint  it  is  alleged,  in 
substance,  that,  on  the  24th  day  of  October,  1885,  said  Susan, 
"  contriving  to  cheat,  hinder,  delay  and  defraud  plaintiff  out 
of  her  said  debt,'*  conveyed  a  portion  of  said  land  to  appel- 
lant, and  afterwards,  on  the  1st  day  of  April,  1887,  "  the 
more  effectually  to  place  said  Susan  in  a  situation  to  defeat 
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the  collection  of  plaintiff's  claimi  and  to  cheat  and  defraud 
plaintiff  out  of  her  said  claim/'  conveyed  to  appellant  the 
residue  of  said  land,  and  that  such  conveyances  were  vol- 
untary and  without  consideration,  that  appellant  had  knowl- 
edge of  said  indebtedness  and  of  said  fraudulent  purpose, 
and  that  said  conveyances  left  said  Susan  ^*  with  no  property 
whatever  subject  to  execution." 

In  the  second  paragraph  it  is  alleged  that  said  Susan  was 
^'of  weak  and  infirm  mind,  and  wholly  incapable  of  making 
any  contracts  or  transacting  any  business  for  herself,"  and 
that  appellant,  "  having  knowledge  of  her  indebtedness  to 
plaintiff,  and  also  having  full  knowledge  of  her  mental  in- 
capacity, and  purposing  and  intending  to  cheat  and  defraud 
plaintiff  out  of  her  debt,  and  to  prevent  it  being  made  out 
of  the  property  of  said  Susan/'  procured  and  induced  her  to 
convey  the  land  to  him,  which  she  did  at  the  time  indicated 
in  the  first  paragraph,  without  any  consideration  whatever, 
"  leaving  said  Susan  without  any  property  whatever  subject 
to  execution." 

There  is  no  averment  in  either  paragraph  of  the  complaint 
that  at  the  time  of  the  commencement  of  the  suit  the  debtor 
had  no  property  out  of  which  the  debt  might  have  been  col- 
lected, nor  is  there  any  equivalent  averment. 

This  suit  was  commenced  October  10th,  1887,  while,  as 
above  shown,  the  last  deed  was  made  April  1st,  1887,  and 
the  only  averment  occurring  in  either  paragraph  with  refer- 
ence to  what,  if  any,  property  she  had  remaining,  is  that 
quoted  above,  that  when  the  deed  of  April  1st,  1887,  was 
made,  it  left  her  "  without  any  property  subject  to  execu- 
tion." 

In  a  suit  by  a  creditor  to  set  aside  a  conveyance  of  prop- 
erty on  the  ground  that  it  was  made  to  defraud  creditors,  an 
averment  that  at  the  time  the  suit  was  brought  the  debtor 
had  no  property  out  of  which  the  debt  might  be  collected,  or 
an  averment  equivalent  thereto,  is  material  and  necessary, 
Vol.  127.— 16 
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and  its  omission  is  &tal.  Bruker  v.  Kelsey,  72  Ind.  51 ; 
Sherman  v.  Hogland,  73  Ind.  472  ;  McGole  v.  Loehr,  79  lod. 
430;  Bishop  v.  /Sifa^e^  eo:  ret,  83  Ind.  67  ;  Taylor  v.  Johnson, 
113  Ind.  164 ;  Adams  v.  iStote,  87  Ind.  673. 

A  creditor  is  not  authorized  to  interfere  with  any  dispo- 
sition which  his  debtor  may  make  of  his  property  so  long  as 
he  is  not  injured  thereby.  The  debtor  may  convey  his  prop- 
erty with  the  intention  of  defrauding  his  creditor,  but  if  he 
still  retains  property  subject  to  execution  out  of  which  the 
debt  may  be  collected,  the  debtor  can  not  complain.  So, 
also,  if  the  debtor  conveys  all  of  his  property  with  like 
fraudulent  purpose,  retaining  nothing,  but  when  the  creditor 
seeks  to  collect  the  debt  of  him  he  has  acquired  and  then 
has  property  subject  to  execution  from  which  the  claim  can 
be  made,  the  creditor  has  no  ground  for  interfering  with  the 
fraudulent  conveyance.  The  averments  in  the  second  para- 
graph that  the  debtor  was  of  unsound  mind  when  she  made 
the  conveyances  do  not  affect  the  question.  The  contracts 
of  a  person  of  unsound  mind,  not  under  guardianship,  or 
whose  mental  unsoundness  has  not  been  judicially  determined, 
are  voidable,  but  are  not  void.  A  creditor,  however,  can 
not  avoid  a  conveyance  made  by  his  debtor  solely  because 
the  debtor  was  of  unsound  mind  when  he  made  it.  Nor  does 
the  fact  that  the  grantee,  knowing  of  the  debt  and  of  the 
debtor's  mental  weakness,  took  advantage  of  such  weakness 
for  the  purpose  and  with  the  intention  of  thereby  defraud- 
ing the  creditor,  authorize  the  creditor  to  appeal  to  a  court 
of  equity  to  set  aside  such  deed  unless  he  is  injured  thereby. 

Both  paragraphs  of  the  complaint  are  fatally  defective,  and 
the  demurrer  should  have  been  sustained  to  each  paragraph. 

It  is  due  to  the  court  below  to  say  that  while  the  question 
here  involved  is  fairly  in  the  record  by  demurrer  and  excep- 
tion, it  was  probably  never  in  fact  presented  or  argued.  This 
seems  to  be  clearly  indicated  by  the  special  findings,  which 
show  that  evidence  was  heard,  and  the  court  found  the  ex- 
istence of  the  facts  which  ought  to  have  been  averred  and 
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were  not.  This,  however,  does  not  cure  the  error,  as  the  ap- 
pellants may  say,  we  only  called  witnesses  to  meet  the  facts 
charged,  and  could  not  anticipate  that  the  court  would  hear 
evidence  on  facts  not  put  in  issue.  The  court  can  not  say, 
if  the  fact  had  been  put  in  issue,  that  appellants  might  not 
have  met  it  successfully  with  proof. 

Judgment  reversed,  with  direction  to  the  circuit  court  to 
proceed  in  accordance  with  this  opinion. 

Olbs,  J.,  took  no  part  in  the  decision  of  this  case. 
FUed  Feb.  18, 1891. 


No.  14,702. 

Ramey  v.  The  State,  ex  rel.  Stryker. 

Baitabdy. — Evidence, — In  a  prosecation  for  bastardy  the  relatriz  may 
properly  be  permitted  to  testify  to  repeated  acts  of  sexual  intercourse 
with  the  defendant  prior  to  the  time  of  the  alleged  conception,  as  tend- 
ing to  show  the  relations  existing  between  the  parties. 

Same. — DeelanUions. — Where,  in  such  case,  the  defendant,  to  impeach  the 
relatrix,  introduces  in  evidence  statements  of  the  relatrix  that  the  de- 
fendant was  not  the  father  of  the  child,  her  statements  that  he  was  the 
father  of  the  child,  made  about  the  same  time,  are  admisfiible. 

From  the  Carroll  Circuit  Court. 

J.  ApplegaJU  and  C.  E.  Pollard^  for  appellant. 
X.  D.  Boyd  and  R,  O.  Pollard,  for  appellee. 

Olds,  C.  J. — This  is  a  prosecution  by  the  appellee  against 
the  appellant  for  bastardy. 

But  two  questions  are  presented  for  which  a  reversal  of 
the  judgment  is  asked.  First,  for  the  reason  that  the  re- 
latrix was  permitted  to  testify,  over  the  objection  of  appel- 
lant, that  she  had  had  sexual  intercourse  with  appellant  at 
other  times  than  that  which  she  claims  resulted  in  pregnacy. 
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Second,  that  relatriz's  witnesses  were  permitted  to  testify  as 
to  statements  made  by  relatrix  out  of  court  previous  to  the 
trial  and  in  the  absence  of  appellant,  as  to  the  paternity  of 
the  child. 

As  to  the  first  question,  the  relatrix  testified  to  repeated 
VLCts  of  sexual  intercourse  with  appellant  commencing  sev- 
eral months  previous  to  the  time  when  she  contended  con- 
ception took  place.  The  appellant  denied  ever  having  in- 
tercourse with  her.  There  was  no  error  in  admitting  this 
testimony.  It  was  proper  to  show  the  relations  existing  be- 
tween these  parties,  their  acquaintance  and  their  intimacy 
of  whatever  character  it  was.  In  showing  the  relationship 
existing  between  the  parties  it  was  proper  to  show,  if  such 
was  the  fact,  that  repeated  acts  of  sexual  intercourse  had 
taken  place  between  them  prior  to  the  time  of  the  alleged 
conception.  Such  evidence  had  a  tendency  to  show  the 
probability  of  intercourse  having  taken  place  at  subsequent 
times  when  opportunities  offered.  State  v.  Markins,  95  Ind. 
464. 

Nor  was  there  any  error  in  admitting  the  other  testimony. 
The  appellant  had  offered  evidence  tending  to  show  that  the 
relatrix  had  made  statements  out  of  court  denying  that  the 
appellant  was  the  father  of  the  child.  Appellant  offered  in 
evidence  an  affidavit  of  himself  stating  that  she  had  made  such 
statements  to  other  persons,  and  to  avoid  a  continuance  the 
appellee  had  made  an  admission  as  to  the  truth  of  the  state- 
ments in  the  affidavit,  and  the  affidavit  was  offered  and  read 
in  evidence.  These  statements  of  the  relatrix  were  onlv 
competent  as  impeaching  evidence.  She  is  not  the  party  to 
the  suit,  so  that  her  admissions  can  be  given  in  evidence. 
Honker  v.  State,  ex  rel.,  93  Ind.  228.  Appellant  having  put 
her  statements  that  appellant  was  not  the  father  of  the  child 
in  evidence  as  impeaching  evidence,  she  had  the  right  to  put 
in  evidence  her  self-serving  statements  made  about  the  same 
time.    This,  we  think,  is  in  harmony  with  the  holdings  of 
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this  court.     Dodd  v.  Moore,  92  Iiid.  397 ;    Cartel*  v.  Carter, 
79  Ind.  466 ;  Brookbank  v.  Staie,  ex  rd,,  56  Ind.  169. 

There  is  uo  error  in  the  record. 

Judgment  affirmed,  with  costs. 

FUed  Feb.  17, 1891. 
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Easement. — Right  of  Way, — Obatruetion. — Suit  to  Enjoin — FUading.^K 
complaint  in  a  suit  to  enjoin  the  obstruction  of  a  private  way  which 
bases  the  right  of  the  plaintiffs  to  the  way  on  two  grounds,  a  right  of  ne- 
cessity and  a  right  by  prescription,  states  but  a  single  cause  of  action, 
as  the  cause  of  action  rests  upon  the  threatened  obstruction. 

Same. — Pleading. — CompiatTit. — Such  a  complaint,  alleging  that  the  way 
claimed  is  a  well-defined  road,  thirty  feet  wide,  which  had  been  in  use 
for  more  tlian  twenty  years,  and  was  then  open  and  in  use,  is  sufficiently 
specific  without  setting  out  the  beginning,  course  and  termini  of  the  way. 

Same. — Prescription.— Jn  a  suit  to  enjoin  the  obstruction  of  a  private  way 
a  complaint  which  alleges  that  about  fifty  years  prior  to  the  commence- 
ment of  the  suit  J.  was  the  owner  of  the  land  described  in  the  com- 
plaint ;  that  he  conveyed  the  land  owned  by  the  plaintiffs  to  R.,  through 
whom  they  claim ;  that  J.  afterwards  qpnveyed  the  land  owned  by  the 
defendants ;  and  that  for  more  than  twenty  years  the  plaintiffs  and  their 
grantors  have  enjoyed,  as  of  right,  and  without  interruption,  a  way  over 
the  land  of  the  defendants,  shows  a  right  of  way  by  prescription. 

Same. — Public  Highway. — Obstruction  of.—  Abutting  Oivnei'. —  Injunction. — 
Where  land  is  so  situated  with  reference  to  a  public  highway  that  such 
highway  is  necessary  to  ingress  and  egress  to  and  from  such  land,  the 
owner  has  a  private  easement  in  the  public  highway,  and  may  maintain 
an  action  for  its  obstruction. 

Same. — ComplainL — Necessary  Averment. — To  maintain  an  action  to  enjoin 
the  obstruction  of  such  public  highway  it  should  be  described  in  the 
complaint  as  a  public  highway. 

PIjEapino. — General  Denial. — Demurrer. — Harmless  Error. — When  the  gen- 
eral denial  is  pleaded  no  available  error  is  committed  by  sustaining  a 
demurrer  to  another  answer  which  sets  up  such  facts  only  as  are  ad- 
missible in  evidence  under  the  general  denial. 

Same. — Pm^tial  Defence. — A  pleading  purporting  to  answer  the  whole  com- 
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plaint,  and  the  matters  therein  pleaded,  amoanting  to  a  partial  defence 
only,  is  bad  on  demurrer. 

From  the  White  Circuit  Court. 

K.  Grregoryy  for  appellants. 

T.  R  Palmer,  A.  K  Sills,  A.  W.  Reynolds  and  E.  B.  Sel- 
let%  for  appellees. 

Coffey^  J. — This  was  a  suit  by  the  appellees  against  the 
appellants  to  enjoin  the  obstruction  of  an  alleged  private 
way. 

The  complaint  alleges^  in  substance^  that  the  appellees  are 
the  owners  in  fee  of  a  certain  described  tract  of  land  in  White 
county,  Indiana ;  that  they  reside  upon  said  land,  and  have 
built,  use,  and  occupy  houses  and  barns  thereon,  and  culti- 
vate said  land,  and  raise  crops  thereon  for  the  general  mar- 
ket ;  that  their  nearest  and  only  available  market  for  said 
crops  is  the  town  of  Montioello,  which  is  within  one  mile  of 
said  land ;  that  in  order  to  reach  said  market  it  has  ever 
been  necessary  that  the  appellees  and  their  grantors  should 
have  a  free  and  unobstructed  passageway  and  road  from  said 
town  to  their  land  ;  that  the  appellants  own  certain  described 
land  intervening  between  the  land  of  the  appellees  and  said 
town ;  that  for  more  than  twenty  years  last  past,  and  con- 
tinuously and  uninterruptedly  ever  since,  the  appellees  and 
their  grantors  have  held  and  enjoyed  their  land  ;  that  they 
have  used,  claimed,  and  occupied,  an  easement  and  right  to 
pass  and  travel,  by  a  well-defined  road,  over  the  lands  of  the 
appellants,  from  said  town  to  appellees'  land  for  more  than 
twenty  years  by  wagons,  and  every  and  all  usual  methods  of 
conveyance,  unobstructed  by  gates,  fences,  or  other  hin- 
drances, adversely  to  any  claim  of  ownership  by  the  appel- 
lants or  their  grantors,  or  any  other  person  ;  that  said  road- 
way and  passage  is  clear  and  distinct,  and  for  said  period  of 
more  than  twenty  years  has  existed,  as  it  now  exists,  thirty 
feet  wide  ;  that  in  defiance  of  the  appellees'  rights  and  ease- 
ment appellants  are  threatening  to,  and  are  about  to,  close 
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up  and  obstruct  said  way  and  passage,  and  hinder  aud  pre- 
vent appellees  from  passing  to  and  from  their  land,  as  they 
have  long  been  accustomed  to  do,  by  building  a  fence,  or  gate, 
across  the  roadway ;  that  appellees  have  not  procured,  and  can 
not  procure,  any  other  means  of  access  or  egress  to  and  from 
their  land ;  that  on  the  4th  day  of  May,  1836,  one  John 
Rothrick  owned  all  the  real  estate  described  in  the  complaint 
in  fee  simple,  and  on  said  day  he  conveyed  to  Robert  Roth- 
rick the  real  estate  upon  which  the  appellees  reside,  and  that 
appellees  derive  their  title  thereto  from  conveyance  from  the 
said  Robert  Rothrick  and  his  grantees;  that  said  Jolin  Roth- 
rick afterwards  conveyed  the  real  estate  now  owned  by  the 
appellants;  that  for  more  than  twenty  years  last  past  the. 
appellees  and  their  grantors  have  enjoyed,  as  of  right,  and 
without  interruption,  said  way  from  their  land  over  the  land 
of  the  appellants  to  a  public  street  in  the  town  of  Monticello, 
at  all  times,  for  the  more  convenient  occupation  of  their  land, 
and  without  said  way  there  was,  and  is,  no  way  of  reaching 
the  land  of  the  appellees,  and  that  said  road  is  the  way  over 
the  land  of  the  appellants  that  will  least  damage  said  land. 

The  appellants  filed  a  motion  to  compel  the  appellees  to 
paragraph  the  above  complaint,  upon  the  ground  that  it  con- 
tained two  separate  and  distinct  causes  of  action,  which  mo- 
tion was  overruled  by  the  court. 

They  also  filed  a  motion  to  compel  the  appellees  to  make 
their  complaint  more  specific  in  this,  to  wit :  To  set  out  the 
beginning,  course  and  termini  of  the  private  way  named  in 
the  complaint,  but  this  motion  was  also  overruled  by  the 
court. 

The  appellants  then  filed  a  joint  answer  consisting  of  four 
paragraphs,  the  first  being  a  general  denial. 

The  court  sustained  a  demurrer  to  the  second,  third  and 
fourth  paragraphs  of  the  answer  and  the  appellants  excepted. 

A  trial  of  the  cause,  by  the  court,  without  the  interven- 
tion of  a  jury,  resulted  in  the  granting  of  a  perpetual  in- 
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junction  as  prayed  in  the  complaint,  from  which  this  appeal 
is  prosecuted. 

We  do  not  think  the  court  erred  in  overruling  the  motion 
of  the  appellants  to  compel  the  appellees  to  paragraph  their 
complaint.  This  is  not  an  action  to  establish  a  right  of 
way  over  the  lands  of  the  appellant,  but  is  an  action  to  en- 
join the  appellants  from  obstructing  a  road  already  estab- 
lished. It  is  true  the  appellees  seem  to  base  their  right  to 
the  way  upon  two  grounds,*  namely,  a  right  of  necessity  and 
a  right  by  prescription,  but  the  cause  of  action  rests  upon 
the  threatened  obstruction  of  the  road  described  in  the  com- 
plaint. There  is  but  one  cause  of  action  stated.  Nor  do 
we  think  the  court  erred  in  overruling  the  motion  to  compel 
the  appellees  to  make  their  complaint  more  specific. 

It  is  alleged  that  the  way  claimed  by  the  appellees  is  a 
well  defined  road,  thirty  feet  wide,  which  had  been  in  use 
for  more  than  twenty  years,  and  was  then  open  and  in  use. 

As  this  was  not  an  action  to  establish  a  way,  but  was  an 
action  to  prevent  the  obstruction  of  one  already  established, 
we  think  the  description  was  sufficiently  specific. 

It  is  also  objected  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  but  we  think  it 
clearly  appears  from  the  complaint  that  the  appellees  have  a 
right  of  way  over  the  lands  of  the  appellants  by  prescrip- 
tion. Parish  V.  Kaspare,  109  Ind.  586;  Hill  v.  Hagaman, 
84  Ind.  287. 

The  second  paragraph  of  the  answer  averred  that  within 
the  last  twenty  years  one  of  the  owners  of  the  land,  in  which 
the  appellees  claim  the  easement,  interrupted  it  by  obstruct- 
ing said  way. 

The  third  and  fourth  paragraphs  of  the  answers  state  sub- 
stantially the  same  facts,  namely  :  that  at  the  time  of  the 
purchase  and  occupancy  of  the  land  owned  by  the  appellees 
there  was  a  public  highway  passing  through  said  lands, 
which  connected  with  other  highways  and  gave  the  appel- 
lees access  to  the  town  of  Monticello  and  all  other  points; 
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that  the  appellees  obstructed  said  highway  by  fencing  the 
same  ap  and  thereby  catting  themselves  off  from  said  town 
and  the  markets  therein. 

Without  inquiring  whether  the  second  paragraph  of  the 
answer  was  otherwise  good,  it  is  sufficient  to  say  that  the 
matter  therein  pleaded  was  admissible  in  evidence  under  the 
general  denial,  which  was  pleaded.  When  the  general  de- 
nial is  pleaded  no  available  error  is  committed  by  sustain- 
ing a  demurrer  to  another  answer  which  sets  up  such  facts 
only  as  are  admissible  in  evidence  under  the  general  de- 
nial. 

The  third  and  fourth  paragraphs  of  answer  are  pleaded  as 
a  defence  to  all  the  matters  set  up  in  the  complaint.  As  we 
have  seen,  this  is  not  an  action  to  establish  a  way,  but  to 
enjoin  the  obstruction  of  one  already  established.  It  is  per- 
fectly clear  that  these  answers  constituted  no  defence  to 
the  easement  created  by  prescription,  and  for  this  reason 
the  court  did  not  err  in  sustaining  a  demurrer  to  them. 

Finally,  it  is  claimed  by  the  appellants  that  the  finding 
of  the  court  is  not  sustained  bv  the  evidence  in  the  cause. 

It  is  contended  that  the  uncontroverted  evidence  in  the 
cause  proves  that  the  way  in  controversy  is  a  public  high- 
way and  not  a  private  way. 

Where  land  is  so  situated  with  reference  to  a  public  high- 
way that  such  highway  is  necessary  to  ingress  and  egress  to 
and  from  such  land,  the  owner  has  a  private  easement  in  the 
public  highway,  and  may  maintain  an  action  for  its  obstruc- 
tion. R088  V.  Thompson,  78  lud.  90,  and  authorities  there 
cited. 

In  order  to  maintain  an  action  to  enjoin  the  obstruction 
of  such  public  highway,  however,  it  should  be  described, 
in  the  complaint,  as  a  public  highway. 

In  this  case  the  evidence  tends  to  show  that  the  way  in 
dispute  between  the  parties  in  this  suit  constituted  a  part  of 
a  public  highway,  known  as  the  Monticello  and  Pittsburgh 
road.     It  crossed  the  Tippecanoe  river  near  the  land  now 
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owned  by  the  appe^ees.  Nearly  twenty  years  before  the  com- 
mencement of  this  suit  a  dam  was  constructed  across  the 
river  below  the  ford  at  which  the  road  crossed^  which  backed 
the  water  to  such  a  depth  as  to  destroy  the  ford. 

The  evidence  tends  to  show  that  after  the  destruction  of 
the  ford,  that  portion  of  the  public  highway  embracing  the 
way  now  in  controversy  was  abandoned  as  a  highway  and 
has  since  been  used  by  the  appellees,  and  those  through 
whom  they  make  their  title,  as  a  means  of  ingress  and  egress 
to  and  from  the  appellee's  land. 

We  can  not  say  that  the  court  could  not  have  legally 
drawn  the  conclusion,  from  the  evidence  in  this  cause,  that 
this  way  had  ceased  to  be  a  public  highway  and  was  now  a 
private  easement  appurtenant  to  the  land  of  the  appellees. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed. 

Filed  Feb.  17,  1891. 
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m  iisl  agreement  entered  of  record,  and  trial  had  thereunder  by  the  court, 

Ijgy  ^1  that  no  answers  to  a  complaint  and  cross-complaint  need  be  filed,  bat 

160  005[  all  matters  of  defence,  set-off,  counter-claim  and  reply  may  be  given  in 

127     26d  evidence  without  further  pleading,  followed  by  a  decree  thereon,  cuts 

• J  off  a  motion  in  arrest  of  judgment,  and  precludes  any  question  being 

raised  concerning  the  sufficiency  of  the  pleading,  except  the  question  of 
jurisdiction  of  the  subject-matter. 
SiiMB. — 7s8U«,  Waiver  of. — A  voluntary  submission  of  a  cause  for  trial  is  a 
waiver  of  a  failure  to  file  pleadings  forming  an  issue,  even  in  the  ab- 
sence of  an  express  agreement  to  that  effect. 
JuDOMENT. — Interlocutory y  What  ia  Not. — A  submission  of  a  case  for  trial 
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to  the  court  upon  complaint  and  cross-complaint,  with  an  agnement  to 
allow  all  defences  to  be  given  in  evidence,  followed  by  a  finding  that  the 
the  defendant's  railroad  ought  to  be  sold,  free  of  all  encumbrance,  to 
make  assets  to  pay  its  indebtedness,  and  that  the  proceeds  of  the  sale 
ought  to  be  brought  into  court  with  leave  to  all  parties  to  the  ac- 
tion having  liens,  and  all  other  lien-holders  that  may  thereafter  become 
parties  to  the  action  before  final  hearing,  to  establish  their  several 
claims,  demands  and  liens,  and  their  priority,  as  a  lien  upon  the  pro- 
ceeds, and  the  rights  of  all  such  lien -holders  ought  to  be  transferred  to 
the  fund  arising  from  the  sale ;  followed  by  a  reservation  that  the  court 
reserves  for  its  future  adjudication  the  consideration  and  determination 
of  the  amount  of  the  claims  and  liens  and  their  priority  as  liens  upon 
the  proceeds  of  the  sale,  followed  by  a  final  decree,  is  not  an  interlocu- 
tory decree,  but  is  conclusive  upon  the  parties. 

JuDOMEHT. — Sale  of  Bailroad. — A  personal  judgment  against  a  railway 
company  must  be  enforced  against  the  entire  railroad  by  a  sale  thereof, 
and  not  by  a  sale  of  an  isolated  part. 

8nB-GoMTSACTOB&— i>0fffiiiu)n. — Meckomaf  lAeni.-^A  sub-contractor  is  one 
who  takes  from  the  principal  contractor  a  specific  part  of  the  work ; 
bat  neither  persons  furnishing  material,  nor  laborers  on  the  work,  are 
sub-contractors. 

BAUiL—Payfnenl,— Tender. — Me^aniet^  Liem — A.  sub-contractor  is  bound 
to  accept  payment  as  provided  in  the  principal  contract ;  but  if  a  proper 
tender  is  not  made  to  him  of  the  article  in  which  he  is  to  be  paid,  he 
may  maintain  an  action  for  a  money  judgment.  Material  men  and  la- 
borers, however,  are  not  bound  to  accept  anything  in  payment  except 
money,  whatever  may  be  the  contract  between  the  owner  and  con- 
tractor. 

MECHAKKfs  LnsN  —Right  to.—Qmplianee  foUh  &a(ute—ReiuUs,— The  ac- 
quisition of  a  mechanic's  lien  results  from  a  compliance  with  the  re- 
quirements of  the  statute,  and  is  not  afiected  by  the  consequences  which 
flow  from  its  acquisition. 

flAMB.— J^orcem«i/. — Over  the  question  of  enforcement  the  holder  of  a 
lien  has  no  control.  He  has  a  right  to  have  it  enforced  as  the  law  di- 
rects, and  not  otherwise.    He  must  pursue  the  terms  of  the  statue. 

Bailboaj). — Meehanic^a  Lien. — Filing  Notice, — Extent  of  Zi«n.— In  order  to 
obtain  a  Hen  upon  a  railroad,  a  laborer  or  material  man  is  only  required 
to  file  notice  in  the  recorder's  ofiice  in  the  county  where  he  furnished  the 
material  or  did  the  work  through  which  such  road  runs,  and  then  such 
lien  extends  to  the  entire  line  of  the  road  in  this  State.  In  case  of  a 
sale  of  the  road  and  a  transfer  of  the  lien  to  the  fund  derived  by  the 
sale  by  the  order  of  the  court  ordering  the  sale,  the  lien  is  transferred 
to  the  whole  fund  and  not  to  a  part. 

Samb. — Foredoeure  and  Sale  of  Railroad, — A  mechanic's  lien  on  a  railroad, 
although  notice  is  filed  only  in  one  county,  must  be  foreclosed  against 
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the  whole  line  of  road  situate  within  the  State,  and  the  whole  of  that 
part  of  the  road  sold ;  a  part  of  such  part  can  not  be  sold. 

Same. — Eztends  to  the  Entire  Artide  BepaireiL^SaU, — A  mechanic's  lien  for 
repairing  an  article  extends  to  the  entire  article ;  and  the  whole  of  such 
article  must  be  sold  in  order  to  enforce  the  lien. 

Same. — Subsequent  Mortgagee  of  Railroad, — A  lien  acquired  by  filing  notice 
in  one  county  extends  to  the  entire  road  within  the  State,  and  a  subse- 
quent mortgagee  of  the  entire  road  takes  his  mortgage  subject  to  such 
lien. 

Same. — Mortgage,— Priority  of  Lien.— Bona  Fide  Holder. — A  mortgage  of  a 
railroad  yet  to  be  built  to  secure  bonds  issued  to  raise  money  for  the 
construction  of  said  railroad,  is  junior  to  a  mechanic's  lien  acquired  in 
furnishing  material  for  or  performing  labor  upon  such  railroad,  unless 
it  is  affirmatively  shown  thai  the  holders  of  such  bonds  paid  value  for 
them  before  notice  of  such  liens. 

Same.—  Contractor  can  not  Defeat  Priority  of  Meehanicif  Liene, — A  principal 
contractor  can  not  defeat  the  liens  of  those  whose  debtor  he  is  for  work 
and  materials,  by  asserting  the  lien  of  a  mortgage  executed  by  the 
owner  by  whom  he  was  employed  to  build  a  house  or  a  railroad.  He 
can  not  defeat  their  liens  by  asserting  a  lien  superior  to  them,  no  mat- 
ter how  he  may  acquire  such  superior  lien. 

BAUE.—Bailroad. — Priority  of  Mortgage  Executed  to  Secure  Bonds  Sold  After 
Work  Performed  or  Materials  Furnished. — A  railway  company  entered 
into  a  contract  with  a  contraction  company  to  build  and  equip  its  road. 
The  president  of  the  railway  company  was  the  general  manager  of  the 
construction  company.  Three  months  afterward  the  railway  company 
executed  in  duplicate  a  trust  deed  of  its  road  securing  four  hundred  and 
forty  bonds.  One  of  these  duplicates  was  delivered  by  its  president, 
more  than  two  months  after  its  execution,  to  a  loan  company,  and  the 
other  retained  by  the  railway  company.  The  railway  company  also 
retained  the  bonds  secured  when  it  delivered  the  trust  deed,  but,  from 
time  to  time,  delivered  them  to  the  general  manager  of  the  construction 
company  upon  estimates  issued  to  him  by  the  engineers  of  the  railway 
company.  Ten  of  these  bonds  were  transferred  to  D.  and  sixty-six  to 
F.,  a  sub-contractor.  The  remainder  of  the  bonds,  three  hundred  and 
sixty-four,  were  hypothecated  by  the  construction  company,  but  when^ 
where,  to,  or  iot  how  much,  was  not  shown.  Material  men  and  mechan- 
ics, working  for  the  construction  company,  filed  notices,  after  the  date 
and  delivery  of  the  trust  deed,  of  an  intention  to  claim  liens  for  mate- 
rials furnished  and  labor  performed  in  the  construction  of  such  railroad. 

Heldy  that  the  liens  of  such  material  men  and  laborers  were  superior  to 
all  the  holders  of  said  bonds  secured  by  such  trust  deed. 

Fraud. — Special  Finding. — Fraud  must  be  found  and  stated  in  a  special 
finding  as  an  inferential  or  ultimate  fact,  and  it  is  not  enough  to  state 
the  badges,  or  evidences,  of  fraud. 
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L1KN& — PHoritif  Belween  SpecUd  Liens, — Holder  cfQeneral  lAens  can  not  Quea- 
tion. — Where  a  fujid  in  court  is  insufficient  to  satisfy  all  specific  liens,  a 
creditor  having  only  a  general  equitable  lien  can  not  complain  because 
one  ol  the  specific  lien-holders  is  decreed  a  greater  part  of  the  fund 
than  he  is  entitled  to  as  against  the  other  specific  lien-holders. 

Same. — Pa}fabU  mU  of  Specific  Pari  of  Fund. — FaUure  to  bo  Decree  not  Error, — A 
mechanic  holding  a  lien  awarded  his  full  claim  out  of  a  fund  in  court 
can  not  complain  because  it  was  not  made  payable  out  of  the  allowance 
made  to  another  claimant  of  a  part  of  the  fund. 

Same. — OredUors  Holding  Oeneral  Eguitabie  lAem  earn  not  D^eai  Speeifie  Liena 
on  OorporaU  Praperiy, — Creditors  obtaining  a  general  equitable  lien 
against  an  insolvent  corporation  upon  funds  brought  into  court  for  dis- 
tribution, have  a  lien  only  against  the  corporation  and  its  shareholders! 
and  not  against  lien-holders  who  have  specific  prior  liens  upon  the  cor- 
porate property  created  before  the  court  received  the  fund. 

From  the  Elkhart  Circuit  Court. 

W,  L,  StoneXy  H.  A,  Gardner^  —  Gardner^  —  McFddon 
and  —  Gardner y  for  appellant. 

/.  H.  Bakery  F.  E.  Baker ^  W,  H.  Veseyj  C.  W.  Miller ,  E. 
E,  Mummert^  H.  D.  Wilson,  W.  J.  Dams,  J.  D.  Osborne  and 
A.  8.  Zook,  for  appellees. 

Elliott,  J. — The  appellant  asserts  a  prior  lien  upon  a 
fund  derived  from  the  sale  of  a  railroad  owned  by  the  Can- 
ada and  St.  Louis  Railway  Conipany^  and  the  appellees, 
other  than  the  railway  company,  contest  the  claim  of  the 
appellant,  asserting  that  they  hold  prior  liens  under  the 
lien  laws  of  this  State. 

By  motion  in  arrest  of  judgment  the  appellant  attempts 
to  challenge  the  counter-claims  or  cross-complaints  filed  by 
the  mechanics,  material  men  and  laborers.  Whether  this 
attempt  can  prevail  depends  upon  the  effect  of  a  decree  made 
during  the  progress  of  the  case.  The  recitals  of  the  record 
material  to  the  immediate  points  in  dispute  are  these:  '^And 
now  comes  the  plaintiff  and  come  also  the  defendants  and 
cross-complainants,  and,  by  agreement  of  parties,  it  is  ordered 
that  said  complaint  and  each  of  said  cross-complaints  shall 
be  heard  and  determined  by  the  court  without  pleadings  or 
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answers,  the  same  as  though  each  complaint  and  cross-com- 
plaint had  been  formally  answered  unto  by  said  respective 
defendants  therein,  and  it  is  agreed  that  all  matters  of  de- 
fence,  set-off,  counter-claim  aud  reply,  may  be  given  in  evi- 
dence, by  any  party  against  any  other  party,  without  further 
pleadings.  And  thereupon  said  complaint  and  cross-com- 
plaints being  at  issue,  under  the  agreement  aforesaid,  the 
same  are  severally  submitted  to  the  court  for  trial  by  agree- 
ment of  all  the  parties,  and  the  court,  having  heard  the  evi- 
dence  and  being  sufficiently  advised  in  the  premises,  finds 
that  the  Canada  and  St.  Louis  Railway  Company  is  indebted 
to  said  plaintiff  in  the  sum  of  two  hundred  thousand  dollars 
and  more;  that  said  plaintiff  and  said  several  cross-com- 
plainants have  and  hold  liens  on  said  railway  and  its  property 
and  franchises  for  money  due  and  owing  for  the  right  of 
way,  for  work  and  labor,  for  materials  furnished  and  by  virtue 
of  a  mortgage  executed  by  it  to  the  Farmers  Loan  and  Trust 
Company  of  New  York."  We  have  no  doubt  that  the 
agreement  of  the  parties  and  the  decretal  order  cut  off  a  mo- 
tion in  arrest  of  judgment.  Where  parties  agree  that  plead- 
ings are  sufficient  they  can  not  afterwards  make  any  ques- 
tion upon  them  except  the  question  of  jurisdiction  of  the 
subject.  There  is  here  an  express  agreement  that  the  **  com- 
plaint and  cross-complaints  shall  be  heard  and  determined 
by  the  court,''  and  in  the  face  of  this  agreement  the  appel- 
lant can  not,  after  a  final  hearing,  challenge  the  sufficiency 
of  the  cross-complaints.  Not  only  is  there  an  express  agree- 
ment to  the  effect  stated,  but  there  is  also  an  agreement 
dispensing  with  further  pleadings  and  submitting  the  cause 
to  the  court  for  trial,  thus  clearly  waiving  all  objections  to 
the  pleadings.  This  agreement  was  carried  into  effect  by  a 
trial  pursuant  to  the  agreement  of  the  parties  and  a  judgment 
deciding  the  questions  submitted  to  the  court.  Even  in  the 
absence  of  an  express  agreement  the  voluntary  submission 
of  a  cause  for  trial  waives  the  failure  to  file  pleadings  form- 
ing an  issue.     June  v.  Payne,  107  Ind.  307 ;  Oiiy  of  Warsaw 
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V.  Dufilap,  112  Ind.  576;  HarUep  v.  Cole,  101  Ind.  458  ; 
Johnson  V.  Briscoe,  92  Ind.  367;  Hege  v.  Newsom,  96 
Ind.  426 ;  Chambere  v.  Bvicher,  82  Ind.  508 ;  Lewie  v.  £orto- 
fiddj  75  Ind.  390;  fWs'^'  v.  Etzell,  75  Ind.  417.  The 
principle  asserted  in  the  cases  cited  fully  authorizes  our  con- 
clusion that  the  appellant  is  precluded  from  attacking  the 
pleadings;  that  principle  would,  indeed,  warrant  us  in 
going  much  fiirther  than  it  is  necessary  or  proper  for  us  to 
do  in  this  instance. 

The  decree  from  which  we  have  copied  is  conclusiye  upon 
the  parties  in  so  far  as  it  adjudges  that  they  are  each 
and  all  holders  of  liens  against  the  railroad.  This  ap- 
pears in  the  extract  we  have  already  copied  from  the  de- 
cree, and  it  is  made  still  clearer  by  the  recital  which  reads 
thus :  ''  And  the  court  further  finds  that  the  Canada  and  St. 
Louis  Railway  with  all  of  its  rights  of  way,  road-bed,  depots, 
depot  grounds,  and  all  of  its  rights,  franchises  and  property, 
ought  to  be  sold  to  make  assets  to  pay  its  indebtedness  and 
liabilities,  and  that  the  proceeds  of  said  sale  ought  to  be 
brought  into  court,  with  leave  to  all  parties  herein,  and  all 
other  lienholders  who  may  come  in  and  become  parties  to 
the  proceedings  before  the  final  hearing  thereof,  to  establish 
their  several  claims,  demands  and  liens,  and  the  respective 
lien  of  each  and  the  priority  of  the  same,  as  a  lien  upon  the 
proceeds  of  said  sale.  And  the  court  further  finds  that  said 
railroad  property  ought  to  be  sold  free  and  discharged  of  all 
liens  and  encumbrances,  and  the  rights  of  all  such  lienhold- 
ers and  creditors  ought  to  be  transferred  to  the  fund  arising 
from  such  sale.''  These  provisions,  of  themselves,  make  it 
plain  that  the  court  found  that  all  the  parties  in  court  at  the 
time  the  decree  was  entered  were  the  holders  of  liens,  but  if 
these  provisions  left  any  doubt  upon  the  question,  it  would 
be  removed  by  a  provision  in  a  subsequent  part  of  the  de- 
cree which  reads  as  follows :  '^And  the  court  hereby  re- 
serves for  its  future  consideration  the  consideration  and  de- 
termination of  the  amount  of  said  claims  and  liens,  and  the 
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respective  lien  of  each^  and  the  priority  of  the  same^  as  a 
lien  upon  the  proceeds  of  the  sale.^^  One  question  is  settled 
by  this  decree,  namely,  that  all  the  parties  have  liens ;  two 
questions  are  left  undetermined,  namely,  the  amount  of  their 
respective  liens  and  their  priority.  This  decree  was  not  ob- 
jected to  in  any  mode,  but,  on  the  contrary,  was  acquiesced 
in  by  the  parties,  and,  as  it  was  made  upon  a  trial  pursuant 
to  the  express  agreement  of  the  parties,  it  is  conclusive  upon 
them  as  to  the  questions  tried  and  determined. 

It  is  said  that  the  decree  is  interlocutory,  and,  therefore, 
not  conclusive.  We  are  not  inclined  to  regard  it  as  a  mere 
interlocutory  decree,  inasmuch  as  it  was  made  after  the  sub- 
mission of  the  cause  for  trial  and  after  hearing  the  evidence, 
and  is,  in  its  nature,  final  rather  than  interlocutory.  It  may 
not,  perhaps,  be  true  that  it  is  final  in  such  a  sense  that 
an  appeal  would  lie  from  it,  but  it  has  in  many  respects  the 
qualities  and  efiect  of  a  final  decree.  But  conceding,  for  the 
sake  of  the  argument,  that  it  is  a  mere  interlocutory  decree, 
still  it  must  be  held  that  as  to  this  case  and  upon  the  ques- 
tions submitted  for  trial,  and  after  trial  fully  adjudicated^  it 
is  final  and  conclusive.  Ray  v.  Law,  3  Cranch,  179 ;  Morey 
v.  E^ngy  49  Vt.  304.  In  the  case  of  Fleenor  v.  Driskilly 
97  Ind.  27,  this  doctrine  is  carried  much  beyond  the  limits 
to  which  we  carry  it  in  this  instance.  We  add,  to  prevent 
misconception,  that  we  neither  hold,  nor  mean  to  hold,  that 
the  decree  in  this  instance  was  beyond  change  by  the  court 
while  the  proceedings  were  in  fieri,  nor  do  we  hold  that  it 
would  have  constituted  a  conclusive  adjudication  had  do 
final  decree  been  rendered ;  all  that  we  can  with  propriety 
decide  is,  that  as  to  this  particular  case  it  is  conclusive  be- 
cause rendered  after  trial  and  followed,  without  change,  by  a 
final  decree. 

The  questions  which  remain  for  decision  are  those  not  ad- 
judicated  by  the  decree  which  we  have  considered  and  to 
which  we  have  given  a  construction.  The  first  of  these  ques- 
tions arises  upon  the  contention  of  the  appellant  that  the  ap- 
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pellees  are  sub-contractors^  and  as  such  are  bound  to  tak^ 
))ayment  in  bonds^  for  the  reason  that  the  principal  con- 
tractors agreed  to  accept  bonds  in  payment.  It  is  probably 
true  that  one  who  in  strictness  occupies  the  position  of  a  sub- 
contractor is  bound  to  accept  payment  as  provided  in  the 
principal  contract.  Stewart  v.  Wright^  52  Iowa,  335 ;  Jones 
Lumber  Co.  v.  Murphy ,  64  Iowa,  165;  Stout  v.  Golden,  9 
W.  Va.  231 ;  McKnigkt  v.  Washington,  8  W.  Va.  666 ; 
Bowen  v.  Aubrey j  22  Cal.  566;  Henley  v.  Wadsworth, 
38  Cal.  366  ;  Reeve  v.  Elmendorf,  38  N.  J.  L.  125 ;  Camp- 
bell V,  ScaifSf  1  Phila.  187.  But  the  conclusion  asserted 
by  appellant  requires  another  premise  to  make  it  valid, 
and  that  premise  is,  that  laborers  and  material  men  are  sub- 
contractors. This  premise  is  assumed  by  appellant's  counsel 
without  proof,  and  we  regard  the  assumption  as  an  illicit 
one,  for  we  do  not  believe  that  a  laborer,  working  by  the 
day,  or  a  material  man,  who  delivers  ties  or  lumber,  is  a  sub- 
contractor within  the  meaning  of  our  lien  law.  We  suppose 
a  sub-contractor  to  be  one  who  takes  from  the  principal  con- 
tractor a  specific  part  of  the  work,  as,  for  instance,  one  who 
agrees  with  the  principal  contractor  to  construct  ten  miles 
of  a  railroad  out  of  a  line  of  twenty  or  more  miles  which 
the  principal  contractor  had  undertaken  to  build.  Certainly 
no  other  conclusion  will  harmonize  with  the  doctrine  long 
maintained  by  this  court.  Barker  v.  Bv^ll,  35  lud.  297 ; 
CoUer  v.  Frese^  45  Ind.  96.  Other  courts  have  more  clearly 
than  our  own  marked  and  enforced  the  distinction  between 
8ub-contractoi*s  and  laborers,  as  well  as  between  sub-con- 
tractors and  material  men.  Duncan  v.  Bateman,  23  Ark. 
327 ;  Huck  V.  Oaylord,  50  Texas,  578 ;  Pitts  v.  Bomar^  33 
6a.  96. 

If,  however,  we  are  wrong  in  holding  that  laborers  and 

material  men  are  not  sub-contractors  within  the  meaning  of 

our  statute,  still  the  appellant  can  not  succeed  upon  the  point 

under  immediate  discussion.     To  entitle  it  to  succeed,  even 
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flpoQ  its  own  theory  of  the  law,  it  must  show  a  proper  tender 
of  bonds^  otherwise  the  claims  of  the  lienors  are  payable  in 
money,  for  money  is  the  ordinary  medium  of  payment,  and 
is  always  demandable  where  there  is  no  agreement  provid- 
ing for  payment  in  property,  as  well  as  where  there  is  such 
an  agreement,  but  no  tender  by  the  debtor.  Nipp  v.  Dis- 
key,  81  Ind.  214 ;  Ireland  v.  Montgomery y  34  Ind.  174 ;  Parks 
V.  Marshall^  10  Ind.  20 ;  Mason  v.  Toner,  6  Ind.  328 ;  Duer- 
son  V.  Bellows,  1  Blackf.  217  ;  Hancock  v.  Yaden,  121  Ind. 
366,  and  cases  cited  ;  Vansickle  v.  Furgeson,  1 22  Ind.  450. 
It  is  unnecessary  to  decide  whether  in  such  a  case  as  this  a 
strict  legal  tender  is  required,  or  whether  an  equitable  tender 
would  be  sufficient,  for  there  was  neither  an  offer  to  pay  in 
bonds  nor  a  tender  of  any  kind. 

The  nett  question  open  to  discussion,  and  requiring  de- 
cision, is  as  to  the  extent  of  the  lien  of  the  laborers  and  ma- 
terial men.  In  order  to  properly  consider  this  question  it 
is  necessary  to  state  the  facts  from  which  it  emerges.  The 
laboreris  and  material  men  did  work  upon  and  furnished  ma- 
terial for  a  part  of  the  railroad,  and  filed  notices  of  liens. 
The  railroad  extends  through  several  counties,  and  is  a  con- 
tinuous line  from  a  point  in  this  State  to  a  point  in  the  State 
of  Michigan.  The  contention  of  the  appellant  is  that  the 
railroad  is  an  entirety,  and  that  as  notices  of  liens  were  not 
filed  in  all  the  counties  no  such  lien  was  acquired  as  entitles 
the  appellees  to  share  in  the  fund  derived  from  the  sale  of 
the  entire  road.  We  fully  agree  with  ap|>ellant's  counsel 
that  a  continuous  line  of  railroad  is  to  be  treated  as  an  en- 
tirety, and  we  adjudge  that  as  such  it  must  be  sold,  for  it 
would  be  unjust  to  lienholders,  as  well  as  to  the  railroad 
company,  to  sell  a  bridge,  a  culvert,  or  a  few  rods,  or  even 
mile,  of  the  railroad.  Midland  Railway  Co.  v.  Wilcox,  122  Ind. 
84;  Louismlle,  etc.,  R.  W.  Co,  v.  Boney,  117  Ind.  501 ;  MtUler 
V.  Bows,  94  U.  S.  444.  But  it  by  no  means  follows  that  be- 
cause the  entire  road  must  be  sold  it  is  necessary  that  a 
lien  should  be  acquired  on  every  part  ofit.  The  right  to  en- 
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force  the  lien  necessarily  requires  a  sale  of  the  whole  road^ 
since  it  can  not  be  sold  in  fragments  ;  but  neither  the  right  to 
the  lien,  nor  the  mode  of  acquiring  it^  is  affected  bj  this  con- 
sideration. The  acquisition  of  a  lien  results  from  a  compli- 
ance with  the  requirements  of  the  statute,  and  is  not  affected 
by  the  consequences  which  flow  from  its  acquisition.  If  the 
claimant  does  what  the  statute  requires  he  obtains  a  lien, 
and  in  order  to  enforce  the  lien  the  law  declares  what  shall 
be  done ;  but  over  the  question  of  enforcement  the  lienor  has 
no  control.  If  he  obtains  a  lien  in  the  authorized  mode  he 
has  a  right  to  have  it  enforced  as  the  law  directs,  and  not 
otherwise.  The  claimant  must  undoubtedly  do  what  the 
statute  commands ;  but  when  he  does  this  his  right  is  com- 
plete, and  subsequent  considerations  affect  the  mode  of  pro- 
cedure, not  the  substantive  right  to  a  lien.  Dana  v.  Rail- 
road Cb.,27  Ark.  564;  Coxy.  Western  Pacific  R.  R,  Co,,  44 
Cal.  18 ;  Coxv.  WeaUm  Pacific  R.  R.  Co.,  47  Cal.  87  :  Knapp 
v.  St.  Loui8,etc.y  R.  W.  Co.,  74  Mo.  374,  and  Cranston  v.  Union 
Trtist  Co.,  75  Mo.  29,  are  relevant  to  one  branch  of  our  dis- 
cussion, for  they  affirm  that  a  railroad  must  be  treated  as  an 
entirety  ;  but  they  are  not  relevant  to  the  question  whether 
a  lien  filed  in  one  county  entitles  the  lienor  to  invoke  judi- 
cial aid  for  the  enforcement  of  his  right.  They  do  not  de- 
tefmine  whether  or  not  a  lien  may  be  acquired  that  will 
entitle  the  holder  to  enforce  it,  although  it  is  acquired 
by  filing  notice  in  only  one  county.  That  we  regard 
as  the  only  question  here,  for  the  demand  of  the  lien- 
holders  is  to  share  in  the  fund  derived  from  the  sale 
of  the  entire  road.  There  seems  to  have  been  no  authori- 
tative decision  of  the  question  in  Boston  v.  Oliesapeake, 
etc.,  R.  R.  Co.,  76  Va.  180,  although  the  reasoning  of  the 
court  indicates  that  it  was  inclined  to  the  opinion  that  no- 
tice must  be  filed  in  every  county  traversed  by  the  road.  We 
can  not  assent  to  this  reasoning,  as  it  would  break  down  the 
policy  of  our  laws  protecting  laborers  to  require  them  to  file 
notices  in  every  county,  for  laborers  whose  claims  were  small 
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could  not  afford  to  file  notices  all  along  the  line  of  the  rail- 
way. The  consequence  to  which  the  reasoning  would  lead 
goes  very  far  to  prove  it  unsound.  If  it  be  true  that  notices 
must  be  filed  along  the  entire  line,  then  it  must  also  be  true 
that  the  laborer  must  follow  the  railway  throughout  all  the 
States  it  traverses,  even  if  it  extended  from  seaboard  to  sea- 
board across  the  whole  country  ;  and,  surely,  it  can  not  be 
legally  possible  that  he  must  pursue  such  a  course.  It  seems 
clear  to  us  that  if  a  lien  is  acquired  in  any  county  as  the  law 
directs,  then  it  is  enforceable  as  the  law  provides.  If  there 
is  a  lien  upon  any  part  of  the  railroad  it  is  enforceable  against 
all  the  road,  because  all  the  road  must  be  sold ;  but  there  is 
none  the  less  a  lien  on  this  account.  The  acquisition  of  the 
lien  is  one  thing,  the  mode  of  its  enforcement  another,  and  it 
does  not  follow  that  to  acquire  a  lien  the  mode  of  enforce- 
ment must  control  the  proceedings  of  the  lienor,  for  with  the 
question  of  enforcement  he  has  no  immediate  concern  until 
there  is  need  of  judicial  assistance.  The  acquisition  of  the 
lien  comes  first,  the  question  of  its  enforcement  is  an  inde- 
pendent and  subsequent  consideration.  The  principle  we  en- 
force is  not  a  novel  one ;  it  is  almost  as  old  as  the  common  law 
itself,  for  it  is  involved  wherever  there  is  a  lien  for  repairs 
upon  personal  property  of  an  indivisible  nature.  In  all 
such  cases  the  entire  thing  must  be  sold  although  the  mechanic 
has  improved  or  repaired  only  an  insignificant  part  of  it. 

If  we  are  right  in  what  we  have  said,  it  must  follow  that 
if  any  valid  lien  at  all  was  acquired  it  entitles  the  lien-holder 
to  share  in  the  fund  brought  into  court  for  distribution. 
Whether  any  lien  was  acquired  upon  any  part  of  the  rail- 
road depends  upon  the  statute  authorizing  the  acquisition  of 
liens  upon  railroads.  If  that  statute  requires  that  notices  be 
filed  in  every  county  there  is  no  lien  upon  the  road.  If  the 
statute  requires  a  notice  in  only  one  county  there  is  a  lien 
extending  to  the  entire  fund  for  the  reason  that  the  railroad 
is  an  entirety  and  as  such  must  be  sold.  This  is  the  doc- 
trine asserted  in  the  case  of  Louismlle,  etc.^  R,  W.   Co.  v. 
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Boney,  117  lud.  501,  for  in  that  case  the  notice  was  filed  in 
one  county  and  yet  it  was  held  that  the  lien  must  be  enforced 
against  the  road  as  an  entirety.  The  authorities  referred  to 
in  that  case  prove  that  where  a  judgment  establishing  what 
may  be  called  a  personal  liability,  is  obtained,  it  is  to  be  en- 
forced against  the  entire  railroad  and  not  by  the  sale  of  an 
isolated  part.  Black  v.  Delaware,  etc,  Canal  Go,y  22  N.  J. 
Eq.  130;  ITiomas  v.  Railroad  Co.,  101  IT.  S.  71;  MuUer  v. 
Dow8,  supra;  East  Alabama  R,  W.  Co.  v.  Doe,  114  U. 
S.  340;  Stewart's  Appeal,  56  Pa.  St.  413;  Richardson  v. 
Sibley,  11  Allen,  65;  Foster  v  Fowler-,  60  Pa.  St.  27.  The 
same  doctrine  is  declared  and  enforced  in  the  case  of  Mid- 
land  R.  W.  Co.  v.  Wilcox,  supra.  There  is  nothing  in 
the  opinion  in  the  case  last  cited  which  authorizes  the 
conclusion  that  a  notice  of  an  Intention  to  hold  a  lien  must 
be  filed  in  every  county  traversed  by  the  railroad ;  on  the 
contrary,  a  different  rule  was  impliedly  suggested  if  not  ex- 
pressly declared.  It  was  there  said :  "  Where,  as  here,  a 
line  of  railroad, although  it  extends  through  two  or  more  coun- 
ties, is  treated  in  the  contract,  and  in  the  performance  of 
the  work  under  the  contract,  as  a  continuous  line  of  road, 
the  contractors  are  not  required,  as  against  the  railroad  com- 
pany, however  it  may  be  as  to  mortgagees  or  judgment 
creditors,  to  divide  the  road  into  parts  corresponding  to  the 
counties  it  traverses,  and  enforce  the  lien  in  each  county 
separately.'*  It  was  not  necessary  to  decide  in  that  case 
what  the  rule  is  where  mortgagees  are  interested,  nor  was  it 
necessary  to  decide  whether  notice  of  a  lien  must  be  filed  in 
every  county  where  work  was  done  only  in  one,  and  there 
was  no  decision  upon  those  questions.  It  is  not  necessary 
to  decide  in  this  case  whether  in  cases  where  work  is  done 
in  more  than  one  county  notices  must  be  filed  in  all  the 
counties,  for,  as  we  understand  the  finding  of  the  trial  court, 
it  was  favorable  to  the  appellant  upon  this  question.  We 
do  decide,  however,  that  where  a  lien  is  obtained  upon  a 
railroad  by  filing  such  a  notice  as  the  law  requires  in  one 
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county,  the  lien  thus  created  extends  to  the  fund  derived 
from  a  sale  of  the  entire  railroad  pursuant  to  an  interlocutory 
decree  rendered  after  trial;  and  in  cases  where  the  parties  by 
agreement  submit  the  questions  to  the  court  for  trial  at  the 
intermediate  hearing.  « 

We  here  adjudge  that  the  general  principle  asserted  in  Mid'- 
land  R.  W,  Co.  v.  Wilcox,  supra,  applies  to  mortgagees  as 
well  as  to  owners,  and  that  a  valid  lien  once  acquired  reaches 
the  entire  railroad  as  a  unit.  In  the  case  of  Brooks  v.  i2at7- 
way  Co,y  101  U.  S.  443,  it  was  held  that  where  a  mechanic 
files  his  notice  within  the  time  and  in  the  mode  prescribed 
by  the  statute,  he  has,  as  against  the  mortgagee,  a  paramount 
lien  upon  the  entire  road.  In  disposing  of  the  argument  that 
the  lien  did  not  extend  to  the  entire  road,  the  court  said : 
^^  The  argument  seems  to  us  extremely  technical,  and  at 
war  with  the  principle  in  which  liens  are  allowed  for  work 
done  subsequently  to  the  creation  of  a  mortgage.  That  doc- 
trine, or  rather  the  statute  which  the  court  construed  as  giv- 
ing a  permanent  lien  under  such  circumstances,  was  in  exist- 
ence when  the  mortgage  of  the  appellants  was  made.  It  en- 
tered into  and  became  part  of  their  contract.  They  knew  that 
the  road  was  yet  to  be  built,  and  that  while  such  building 
would  add  to  the  value  of  their  security,  the  law  gave  to  the 
men  whose  labor  and  money  built  it  a  lien  superior  to  that  of 
the  mortgage.  Now  that  the  venture  in  which  both  embarked 
is  to  end  in  loss  to  one  or  the  other  of  them,  there  is  no  ju- 
dicial propriety  in  straining  the  law  to  limit  the  rights  of  one 
party  rather  than  those  of  the  other.  If  that  law  by  its  fair 
construction  gives  the  mechanic  a  lien  for  a  few  thousand  dol- 
lars on  the  whole  road,  instead  of  a  part  of  it,  the  law  should 
prevail."  This  reasoning  clearly  demonstrates  the  validity  of 
the  conclusion  that  a  lien  once  effectually  acquired  fastens 
upon  the  entire  road  as  a  unit,  and  is  not  confined  to  mere  de- 
tached parts  of  it.  Any  other  rule  would,  as  we  have  suggested, 
in  many  cases  render  the  lien  statute  entirely  nugatory,  since 
it  would  preclude  the  enforcement  of  the  lien,  and  in  many 
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other  instances  it  would  work  great  injustice  to  the  stock- 
holders of  a  railroad  corporation.  But  there  is  another  con- 
^deratioQ  not  to  be  overlooked,  and  it  is  one  which  it  must 
be  presumed  entered  into  the  minds  of  the  law-makers ;  that 
consideration  is  this:  The  public  have  a  right  to  have  a  rail- 
road remain  an  entirety^  and  it  would  be  destructive  to  pub- 
lic interest  to  permit  it  to  be  broken  up  into  disjointed  and 
practically  useless  fragments.  Indiana,  etc.,  R,  W.  Go.  v. 
Allen,  113  Ind.  581,  and  authorities  cited  ;  Midland  R.  W. 
Co.  V.  WUcoZf  supra,  vide  p.  95.  Sound  policy  and  due  re- 
gard fAr  public  welfare,  as  well  as  for  the  rights  of  individ- 
uals, require  that  a  railroad  shall  be  treated  as  an  entirety, 
both  as  to  the  mode  of  acquiring  a  lien  and  as  to  the  mode 
of  its  enforcement. 

The  remaining  question  may  be  thus  stated :  Is  the  lien 
of  the  appellant's  mortgage  superior  to  the  liens  of  the  ap- 
pellees ?  In  order  to  intelligently  discuss  this  question  it  is 
necessary  to  state  the  material  facts  out  of  which  it  arises. 
Those  facts  may  be  thus  summarized  :  On  the  28th  day  of 
May,  1888,  the  railway  company  entered  into  a  contract  with 
the  Burns  Construction  Company  to  build  and  equip  its  road. 
Burns  was  the  president  of  the  railway  company  and  also 
the  general  manager  of  the  construction  company.  On  the 
28th  of  August,  1888,  the  railway  company  ordered  the  ex- 
ecution of  a  trust  deed,  and  the  instrument  was  written  and 
signed  in  duplicate  ;  one  of  the  duplicates  was  delivered  by 
Burns  to  the  Farmers  Loan  and  Trust  Company  on  the  8th 
day  of  October,  1888,  the  other  was  retained  by  the  railway 
company.  The  bonds  which  the  trust  deed  was  executed  to 
secure  were  retained  by  the  company  that  executed  the  mort- 
gage, but  from  time  to  time  bonds  were  delivered  to  Burns 
upon  estimates  issued  to  him  by  the  railway  company's  en- 
gineer. Ten  of  the  bonds  were  transferred  to  William  Dal- 
lin,  and  sixty-six  were  transferred  to  John  Fitzgerald,  a  sub- 
contractor. The  remainder  of  the  bonds,  three  hundred  and 
sixty-four  in  number,  were  hypothecated  by  the  Burns  Con- 
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struction  Company^  but  when,  where,  to  whom,  or  for  how 
much,  is  not  shown. 

In  considering  the  question  of  priority  one  of  the  im- 
portant things  to  be  kept  in  mind  is  that  the  mortgage  was 
executed  upon  property  that  had,  in  fact,  no  existence,  for 
the  railroad  had  not  been  built.  That  there  is  a  mate-* 
rial  difference  between  a  case,  such  as  this,  where  the  rail- 
road has  not  been  built  and  a  case  where  the  railroad  has 
been  constructed,  is  so  evident  that  no  one  can  fail  to  per- 
ceive it  the  instant  his  attention  is  directed  to  the  matter. 
As  held  in  Brooks  v.  Railway  Co.y  supra,  parties  must,  in 
such  a  case  as  this,  be  deemed  to  have  contracted  with  refer- 
ence to  the  existing  condition  of  things,  so  far  as  they  were 
open  to  observation.  The  mortgagee  must  have  known  that 
his  security  was  valueless  as  long  as  there  was  no  road  in 
existence,  and  it  must  have  known,  also,  that  labor,  materi- 
als and  money  would  be  required  to  build  the  road.  It  was 
bound  to  know,  too,  what  the  law  was,  for,  as  said  in  Brooks 
V.  Railway  Oo.,  supra,  '^  It  entered  into  and  became  a  part  of 
their  contract.''  This  general  rule  has  been  repeatedly  de- 
clared and  enforced  by  this  court.  Garr  v.  Staie,  ex  reh, 
ante,  p.  206 ;  Hancock  v.  Yaden,  supra,  see  p.  370 ;  Long 
v.  Straus,  107  Ind.  94;  Bryson  v.  McCreary^  102  Ind. 
1;  Edwards  v.  Johnson,  105  Ind.  594;  Bass  v,  Doerman, 
112  Ind.  390.  In  Warren  v.  Sohn,  112  Ind.  213,  the  prin- 
ciple  we  are  discussing  was  applied  to  the  case  of  a  lien  as- 
serted by  a  miner,  and  it  was  held  that  the  lien  was  superior 
to  a  mortgage.  But  the  present  case  is  much  stronger  than 
the  one  referred  to,  for  here  there  was,  in  fact,  no  property 
in  existence  when  the  mortgage  was  made;  the  property 
upon  which  the  mortgage  finally  fastened  was  created  by  the 
labor,  materials  and  money  of  the  appellees.  We  are  strongly 
inclined  to  doubt  whether  the  mortgage  lien  would  be  para- 
mount even  if  the  bonds  which  the  mortgage  was  executed 
to  secure  had  been  delivered  before  any  notices  of  liens  were 
filed.     Very  strongly    reasoned    decisions  declare  that  the 
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liens  of  the  mechanics  are  superior  to  the  liens  of  the  mort- 
gage in  cases  where  the  mortgage  is  executed  before  the  con- 
struction of  the  railroad.  Neilson  v.  Iowa,  etc.,  JR.  W,  Co.,  44 
Iowa,  71 ;  Equitable  Life  Ins.  Co,  v.  SlyCy  46  Iowa,  615.  We 
need  not,  however,  decide  this  question,  but  it  is  proper  to  say 
that  as  the  labor,  materials  and  money  of  the  appellees  gave 
all  there  is  of  value  to  the  property  claimed  under  the  mort- 
gage, the  mortgagee  ought  to  show  a  clear,  strong,  superior 
right  in  order  to  defeat  the  claims  of  those  who  in  reality 
brought  the  property  into  existence.  The  doubt  in  our 
minds  is  whether  the  mortgagee's  lien  can  in  any  event  be 
justly  held  to  be  the  prior  one.  We  hav^  no  doubt  that  if 
the  mortgagee  can  succeed  at  all  it  must  be  because  it  is 
shown  clearly  and  strongly  that  the  mortgagee  is  a  bona  fide 
purchaser.  In  our  judgment  the  appellant  has  shown  no 
such  right  as  entitles  it  to  the  paramount  lien. 

It  is  true  that  the  trust  deed  or  mortgage  was  placed  in 
the  hands  of  the  mortgagee  or  trustee  before  some  of  the 
notices  were  filed,  but  the  instrument  securing  the  bonds  was 
a  mere  shadow,  for  had  no  bonds  ever  been  delivered  to 
bona  fide  holders,  the  instrument  would  never  have  been 
effective  against  these  lien-holders.  We  are  far  within  the 
authorities  in  asserting  this,  as  they  carry  the  doctrine  much 
farther.  Hough  v.  Osborne^  7  Ind.  140;  GarreU  v.  Puckett, 
15  Ind.  485 ;  Hubbard  v.  Harrison^  38  Ind.  323  ;  Felto7i  v. 
Smithy  84  Ind.  485,  see  p.  495 ;  Reeves  v.  Hayes,  95  Ind  521 ; 
Day  V.  Bowman,  109  Ind.  383 ;  Midland  R.  W.  Co.  v.  Wil- 
eoZy  supra.  The  delivery  of  the  mortgage  or  trust  deed 
alone  did  not  destroy  the  priority  of  the  liens  of  the  appel- 
lees, for  the  delivery  of  such  an  instrument  can  not,  of  it- 
self, defeat  equitable  or  legal  claims,  since  it  is  essential  that 
one  who  asserts  a  right  against  a  legal  or  equitable  claim 
should  show  that  he  parted  with  value  before  notice  of  such 
equitable  or  legal  right.  Andei^son  v.  Hubble,  93  Ind.  570, 
and  cases  cited  ;  Hunsinger  v.  Hofer,  110  Ind.  390.  This  is 
the  rule  in  ordinary  cases,  and,  certainly,  it  must  govern  a 
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case  like  this,  where  the  mortgagee  seeks  to  defeat  the  claims 
of  those  whose  labor,  materials  and  money  created  the  prop- 
erty which  it  is  sought  to  subject  to  the  lien  of  the  mort- 
gage. The  mortgagee  must  succeed,  if  at  all,  as  a  bona  fide 
holder  of  bonds  executed  under  the  mortgage ;  it  can  not, 
as  against  the  claims  of  laborers,  mechanics  and  material 
men,  be  deemed  a  6ona  fide  holder  unless  it  affirmatively 
shows  that  it  paid  value  for  the  bonds  before  notice  of  the 
liens.  The  rule  in  analogous  cases  is  well  settled  in  this 
State,  and  the  strong  equities  of  the  appellees  call  for  its 
liberal  application  in  this  instance.  Gribei'son  v.  Jolley^  120 
Ind.  301;  First  NaiH  Bank  v.  Ruhl,  122  Ind.  279.  There 
is  reason  for  saying  that  it  was  the  duty  of  the  party  buy- 
ing the  bonds  to  ascertain  whether  a  lien  had  been  placed 
on  the  property  prior  to  the  time  of  his  acquisition  of 
those  instruments,  but  we  do  not  go  so  far  as  that  in  this 
case.  Woodbury  v.  Fisher,  20  Ind.  387.  We  are  not  here 
seeking  a  general  rule  that  shall  apply  to  every  case  re- 
sembling the  present,  nor  do  we  attempt  to  lay  down  any 
such  rule ;  we  simply  adjudge  that  in  such  a  case  as  this  the 
mortgagee  can  not  prevail  over  laborers  and  material  men 
without  showing  that  it  is  a  bona  fide  holder  of  the  princi- 
pal debt  in  all  that  the  term  bona  fide  holder  implies.  It 
can  not  in  a  case  like  this,  where  there  was  no  railroad  in 
existence  when  the  mortgage  was  delivered,  be  deemed  a 
bona  fide  holder  as  against  laborers,  mechanics  and  material 
men  without  showing  that,  before  notice  of  the  acquisition 
of  the  liens  under  the  statute,  a  fair  value  was  paid  for  the 
bonds.  The  purchase  of  negotiable  instruments  at  a  price 
much  less  than  their  value  may  be,  in  some  instances,  evi- 
dence tending  to  show  that  the  holder  had  knowledge  that 
the  instruments  were  not  obtained  or  transferred  fairlv  or 
honestly.  SchmuecMe  v.  Waters,  125  Ind.  265.  To  such  a 
case  as  this  that  rule  applies,  for  justice  demands  that  the 
claimant  of  a  superior  lien  should,  at  least,  affirmatively 
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show  that  a  fair  price  was  paid  for  the  bonds  before  notices 
were  filed  under  the  lieu  law. 

If  the  Burns  Construction  Company,  the  principal  con- 
tractor, had  become  and  remained  the  owner  of  the  bonds 
in  absolute  good  faith,  it  could  not  have  defeated  those  from 
whom  it  purchased  materials  nor  those  whom  it  employed  to 
do  work  upon  the  railroad.     It  is  very  clear  that  a  princi- 
pal contractor  can  not  defeat  the  liens  of  those  whose  debtor 
he  is  for  work  and  materials,  by  asserting  the  lien  of  a  mort- 
gage executed  by  the  owner  by  whom  he  was  employed  to 
build  a  house,  a  mill  or  a  railroad.     To  deny  this  would  be 
to  afiirm  that  the  principal  contractor  may  leave  his  work- 
men unpaid,  and,  for  his  own  benefit,  exhaust  the  property 
which  supplies  the  chief  security  of  all.     The  plainest  prin- 
ciples of  equity  require  that  the  contractor  shall  not  be  al- 
lowed to  defeat  the  liens  of  laborers,  mechanics  or  material 
men  by  asserting  a  lien  superior  to  theirs,  no  matter  how 
that  lien  may  be  acquired.   The  delivery  of  the  bonds  to  the 
Barns  Construction  Company  did  not,-therefore,  vest  title  so 
as  to  cut  out  the  api>ellees,  and  unless  the  appellant  acquired 
the  bonds  as  a  bona  fide  holder,  after  the  delivery  to  the 
Burns  Company,  it  can  not  prevail  against  the  appellees.  If 
it  is  the  mere  assignee  of  the  Burns  Company,  it  can  not  de- 
feat the  lien-holders,  for,  as  a  mere  assignee,  it  can  hold  by 
DO  better  title  than  its  assignor,  hence  it  is  evident  that  the 
only  capacity  in  which  it  can  by  any  possibility  succeed  is 
that  of  a  bona  fide  holder  of  instruments  negotiable  under 
the  law  merchant. 

The  cases  of  ChoUau  v.  TAomp^on,  2  Ohio  St.  114,  Growell 
V.  Gilmorey  18  Cal.  370,  and  Preston  v.  Sonora  Lodge,  39 
Cal.  116,  are  not  relevant  to  the  point  in  dispute.  In  those 
cases  there  was  no  question  as  to  the  creation  or  purchase  in 
good  faith  of  the  debt  evidenced  by  the  mortgage  under 
which  the  superior  lien  was  asserted,  so  that  granting  (but 
by  no  means  deciding)  that  the  doctrine  asserted  by  those 
cases  is  sound,  still  it  does  not  control  this  case,  for  here  the 
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question  is  whether  the  appellant,  having  acquired  title 
through  a  party  who,  as  against  his  own  employees  and  sub- 
contractors, could  not  be  a  bona  fide  holder  of  the  negotiable 
instruments,  can  defeat  the  prior  equities  of  sUch  persons 
without  showing  that  it  paid  value  for  those  instruments  be- 
fore the  equities,  in  the  form  of  statutory  liens,  fastened  upon 
the  mortgaged  property.  If  the  Burns  Construction  Com- 
pany had  occupied  the  position  of  a  bona  fide  holder  of  the 
bonds  in  the  full  sense  of  the  term,  the  appellant  would  be 
in  a  much  better  position ;  but,  as  we  have  suggested,  uutil 
it  climbs  to  a  higher  place  than  that  of  a  mere  assignee  of 
the  Burns  Construction  Company,  it  has  no  legal  or  equi- 
table rights  greater  than  those  which  resided  in  its  assignor. 
The  Burns  Company  could  not  have  defeated  its  own  em- 
ployees and  sub-contractors,  and  its  assignee  stands  in  its 
plac6. 

We  do  not  doubt  that  in  cases  where  all  is  fair  and  there 
is  no  wrong  practiced,  the  presumption  is,  as  against  the 
maker  of  a  negotiable  instrument,  that  the  holder  paid 
value  for  the  instrument  of  which  he  shows  himself  to  be 
the  owner.  Collins  v.  Qilbert,  94  U.  S.  753;  McOurdy's 
Appeal,  65  Pa.  St.  290;  Duncan  v.  Gilbert,  29  N.  J.  L.  521  ; 
Valette  v.  Mason,  1  Ind.  288.  But,  even  as  against  the  mak- 
er of  such  an  instrument,  where  there  is  fraud  the  rule  is 
different.  Giberson  v.  Jolley,  supra)  Harbison  v.  Bank,  28 
Ind.  133.  It  is,  however,  unnecessary  to  enter  upon  a  con- 
sideration of  that  general  subject,  for  the  question  here  is, 
not  as  to  the  right  of  a  maker  of  a  negotiable  instrument  to 
defend,  but  the  question  with  which  we  are  here  concerned 
is,  what  equities  shall  prevail  and  in  what  order  shall  a  fuiul 
in  the  hands  of  the  court  be  distributed  to  different  glasses 
of  claimants?  It  is  evident,  therefore,  that  the  presumption 
which  obtains  in  ordinary  cases  can  not  prevail  where  those 
whose  labor  and  materials  brought  the  mortgaged  property 
into  existence  are  asserting  liens  against  a  mortgagee  claim- 
ing  under  the  principal  contractor  by  whom  the  mechanics 
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and  laborers  were  employed.  In  order  to  defeat  the  strong 
equities  of  the  lien-holders,  there  must,  upon  every  principle 
of  justice,  be  evidence  that  fair  value  was  paid  for  the  bonds, 
for  when  it  is  made  to  appear  that  the  railroad  existed  only 
in  the  minds  of  its  projectors  at  the  time  the  mortgage  and 
bonds  were  placed  in  the  hands  of  the  original  contractor, 
there  is  no  foundation  for  the  presumption  which  prevails 
where  no  element  of  fraud  or  unfairness  taints  or  poisons  the 
transaction.     Whatever  mav  be  said  of  such  cases  as  Duri' 

m 

ham  V.  Oindnnatij  ete.y  iJ.  W.  Co.y  1  Wall.  254,  and  Galveston 
Railroad  v.  Oowdreyy  11  Wall.  459,  in  view  of  the  later  cases  in 
the  same  court  to  which  we  have  referred,  it  is,  at  all  events, 
safe  to  affirm  that  they  are  not  of  controlling  influence  in  a 
case  such  as  this,  where  it  affirmatively  appears  that  the 
bonds  were  pledged  by  a  principal  contractor  who  could  not, 
without  a  violation  of  good  faith,  enforce  the  bonds  to  the  in- 
jury of  the  laborers  and  mechanics  employed  to  build  the 
railroad.  It  may  also  be  said  of  those  cases  that  there  was 
affirmative  evidence  that  full  value  was  paid  for  the  bonds, 
and  no  question  arose  on  that  point.  Our  ultimate  conclu- 
sion is  that  the  appellees  were  justly  adjudged  to  have  the 
prior  lien  upon  the  fund  derived  from  the  sale  of  the  rail- 
road. No  other  conclusion  will,  as  we  believe,  give  just 
effect  to  our  statute  awarding  liens  to  laborers,  mechanics 
and  material  men. 

Cross-errors  alleged  by  some  of  the  appellees  present  ques- 
tions which  require  consideration.  The  first  of  these  ques- 
tions arises  on  the  claim  put  forward  by  counsel  that  the  trans- 
action between  the  Burns  Construction  Company  and  the 
railway  company  was  a  fraud  upon  the  rights  of  the  credit- 
ors. While  there  are  circumstances  indicative  of  fraud,  there 
is  no  finding  that  there  was  fraud  in  fact,  and  hence  the  com- 
plaining appellees  are  not  entitled  to  judgment,  upon  the 
ground  that  the  transaction  was  a  fraud  upon  their  rights. 
It  is  settled  by  our  decisions  that  fraud  must  be  found  and 
stated  as  an  inferential  or  ultimate  fact,  and  that  it  is  not 
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sufficient  to  state  badges  of  fraud^  or  the  evidences  of  fraud, 
in  a  special  finding.  Cicero  Tp.  v.  Pickeriy  122  Ind.  260; 
Kirkpatrick  v.  Reeves,  121  Ind.  280;  Wilson  v.  Campbell, 
119  Ind.  286 ;  Phelps  v.  Smith,  116  Ind.  387  ;  Bartholomew 
V.  Pierson,  112  Ind.  430;  Stix  v.SacUa-,  109  Ind.  254;  El- 
ston  V.  Castor,  101  Ind.  426. 

The  second  of  the  questions  presented  by  the  assignment 
of  cross-errors  arises  on  the  order  made  allowing  the  claim 
of  the  sub-contractor,  John  Fitzgerald,  and  giving  it  an 
equal  place  with  other  claims  secured  by  liens  to  the  exclu- 
sion of  unsecured  claims.  In  our  judgment  the  trial  court 
did  not  err  to  the  prejudice  of  the  complaining  unsecured 
creditors ;  for,  if  Fitzgerald^s  claim  should  be  cut  down  as 
they  insist,  still,  as  he  was,  at  all  events,  a  lien-holder,  they 
can  not  have  priority  over  him  to  the  exclusion  of  the  ap- 
pellant. If  his  claim  were  cut  down  the  appellant  would 
undoubtedly  be  entitled  to  the  benefit;  for  after  the  pay* 
ment  of  the  prior  lien-holders  it  has  the  superior  claim.  If 
the  amount  realized  from  the  sale  of  the  railroad  had  been 
sufficient  to  pay  the  appellant,  and  all  other  lien- holders, 
there  would  be  plausibility  in  counsels'  position  ;  but  as  the 
amount  derived  from  the  sale  was  not  sufficient  to  discharge 
all  the  liens  their  position  is  untenable.  It  seems  quite 
clear  that  where  a  fund,  brought  into  court  for  distribution, 
is  insufficient  to  satisfy  all  specific  liens,  a  creditor  having 
only  a  general  equitable  lien  can  not  complain  because  one 
of  the  specific  lien-holders  is  decreed  a  greater  part  of  the 
fund  than  he  is  entitled  to  as  against  other  specific  lien- 
holders* 

The  question  presented  by  the  contention  of  Charles 
Trainor  must  be  decided  against  him.  His  contention  is  that, 
although  he  was  allowed  his  claim  yet  there  was  error  because 
it  was  allowed  out  of  the  general  fund,  and  not  out  of  the 
part  allotted  to  the  sub-contractor,  Fitzgerald.  This  con- 
tention can  not  prevail,  for  the  reason  that  where  a  mechanic 
is  awarded  all  he  is  entitled  to  out  of  a  fund  in  court  he  can 
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not  be  heard  to  complain  because  it  was  not  made  payable 
out  of  the  allowance  made  to  another  claimant  of  the  fund. 
If  his  claim  is  satisfied  he  is  in  no  plight  to  ask  anything 
more. 

It  is  true  that  creditors  may  obtain  a  general  equitable  lien 
as  against  an  insolvent  corporation  upon  funds  brought  into 
a  court  of  chancery  for  distribution.  Upton  v.  Ih*ibtlcock, 
91  U.  S.  45 ;  Sanger  v.  Upton,  91  U.  S.  56 ;  Wood  v.  Dum- 
tner,  3  Mason,  308;  Rouse  v.  Merchants^  NaVl  Bank^  46 
Ohio  St.  463.  But  this  equitable  lien  prevails  against 
the  corporation  and  its  shareholders  and  not  against  lien- 
holders  who  have  specific  prior  liens  upon  the  corporate 
property  created  before  the  court  received  the  fund.  The 
difficulty  which  counsel  can  not  here  surmount  grows  out  of 
the  fact  that  specific  liens  existed  against  the  property  con- 
verted into  the  fund,  for  where  such  specific  liens  exist  they 
outrank  mere  general  equitable  liens,  and  the  order  of  pri- 
ority is  time.  Paxton  v.  Sterne,  post,  p.  289.  It  is  evi- 
dent from  what  has  been  said  that  the  rule  which  governs 
where  the  contest  is  waged  between  shareholders  and  cred- 
itors can  not  apply  where  the  controversy  is  between  the 
holders  of  specific  liens  acquired  before  the  conversion  of 
the  property  into  an  equitable  fund  and  creditors  who  have 
a  mere  general  equitable  lien  upon  the  fund.  This  principle 
is  decisively  against  the  appellees  who  assign  cross^errors. 

Judgment  affirmed. 

Hied  Feb.  17, 1891. 
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No.  14;776. 

BowEBS  «.  The  State,  ex  rel.  Taylor. 

Schools. — Suspension  o/  PapiL — Mandamus, — Contempt  of, — In  an  action 
to  compel  a  citj  school  superintendent  by  mandamus  to  re-admit 
to  school  the  relator's  son  alleged  to  have  been  wron^ully  sus- 
pended, the  answer  alleged  that  the  boy  had  been  suspended  for  a  yio- 
lation  of  a  rule,  which  was  set  out.  A  demurrer  to  the  answer  was 
overruled,  and  a  reply  of  general  denial  was  then  filed.  The  trial  re- 
sulted in  a  finding  for  the  relator  and  a  peremptory  writ  issued.  Im* 
mediately  thereafter  the  boy  was  re-admitted  to  school,  but  for  a  vio- 
lation of  the  same  rule  for  which  he  had  been  first  suspended  he  was 
again  suspended. 

Heldf  that  the  court  by  overruling  the  demurrer  to  the  answer  adjudged 
that  the  rule  was  reasonable,  and  hence  the  defendant  was  not  in  con- 
tempt in  suspending  the  pupil  a  second  time. 

From  the  Jay  Circuit  Court. 

J.  W.  Headinffton,  J.  F.  La  Follette  and  H.  N.  Headinffton, 
for  appellanto 

D.  T.  Taylor  and  -B.  H,  Hartford,  for  appellee. 


MoBride,  J. — Appellant  was  superintendent  of  the  pab- 
lie  schools  of  the  city  of  Portland,  Jay  county.  At  the  Sep- 
tember, 1888,  term  of  the  Jay  Circuit  Court  the  relator  filed 
a  complaint  in  said  court,  alleging  the  wrongful  suspension 
from  said  school  by  appellant  of  the  relator's  son,  aged 
eleven  years,  and  asking  a  writ  of  mandamus  to  compel  ap- 
pellant to  re-admit  him'. 

An  alternative  writ  was  issued  and  served,  and  on  the  re- 
turn day  the  appellant  appeared,  and,  after  some  preliminary 
steps,  filed  an  answer  in  general  denial,  and  also  a  special  an- 
swer, alleging,  in  substance,  that  the  boy  had  been  suspended 
because  of  the  violation  by  him  of  a  certain  rule  theretofore 
adopted  by  the  board  of  school  trustees  of  said  city  as  one 
of  a  code  of  rules  for  the  government  of  the  schools  of  the 
city,  and  of  the  superintendent,  teachers  and  pupils  of  such 
schools.     The  rule  in  question  was  as  follows  : 
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'*  Rule  2.  Any  pupil  who  shall  be  absent  two  half  days  in 
any  school  month,  or  who  shall  be  frequently  tardy  without 
satisfactory  excuse  to  the  teacher  from  parent  or  guardian, 
given  in  person  or  by  written  note,  shall  be  reported  to  the 
superintendent,  who  shall,  without  exception  or  favor,  sus- 
pend the  pupil  from  school.  Pupils  thus  suspended  shall 
not  be  restored  to  the  school  until  the  parent  or  guardian 
shall  give  satisfactory  assurance  that  the  attendance  shall  be 
punctual  in  the  future,  and  permission  obtained  from  the 
school  board  or  superintendent/' 

A  demurrer  to  the  special  answer  was  overruled,  a  reply 
of  general  denial  was  filed,  and  the  cause  was  tried  by  the 
court.  The  trial  resulted  in  a  finding  for  the  relator  and  a 
judgment  awarding  a  peremptory  writ  of  mandate  com- 
manding the  appellant  to  admit  the  relator's  said  sou  to  the 
school. 

This  was  on  the  12th  day  of  October,  1888,  and  the  writ 
issued  on  the  19th  day  of  October,  1888,  but  was  not  served 
until  the  21st  day  of  November,  1888.  On  the  11th  day  of 
December,  1888,  the  relator  filed  in  said  court  his  affidavit 
charging  that  appellant,  in  violation  of  said  order,  still  ex- 
cluded his  said  son  from  said  school,  and  asking  that  he  be 
attached  and  punished  for  contempt  of  court  for  disobeying 
said  order.  Appellant  was  ruled  to  appear  and  show  cause 
why  he  should  not  be  adjudged  in  contempt  of  court  and 
punished  accordingly. 

In  obedience  to  this  rule  the  appellant  filed  his  answer, 
under  oath,  showing  that  immediately  on  the  making  of  the 
order  for  the  re-admission  of  the  boy  to  the  school,  in  Oc- 
tober, he  had  been  re-admitted  thereto,  and  had  thereafter 
continued  to  attend  the  school  until  the  15th  day  of  Novem- 
ber, when,  for  violation  of  the  rules  of  the  school  he  was 
again,  by  order  of  the  board  of  school  trustees  of  the  city, 
suspended.  That  the  violation  of  the  rules  for  which  he  was 
the  second  time  suspended  occurred  long  after  the  order  was 
Vol.  127.— 18 
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made  for  his  re-admission,  and  after  he  had  been  restored  to 
said  school  in  obedience  to  said  order. 

The  court  held  the  answer  insufficient^  and  the  appellant 
declining  to  answer  further  the  court  made  the  following 
finding  and  order : 

'^  The  court  finds  that  said  pupil  was  suspended  under 
Rule  2,  since  the  rendition  of  judgment  in  the  principal 
cause,  and  that  the  court  deems  said  Rule  2,  which  is  in 
words  and  figures  as  follows,  to  wit,  (see  rule  hereinbefore 
set  out),  an  unreasonable  and  pernicious  rule,  tending  to  pro- 
mote suspensions  and  expulsions,  and  to  deprive  pupils  of 
the  benefit  of  the  public  schools,  without  any  misconduct  on 
their  part  for  which  teachers  or  school  officers  have  any  right 
to  suspend  or  expel.  Wherefore  the  defendant  is  oixle^ed  to 
receive  back  into  the  public  schools  said  infant,  Eugene  B. 
Taylor.  And  it  is  therefore  considered  and  adjudged  by  the 
court  that  the  defendant,  Henry  W.  Bowers,  is  guilty  of  con- 
tempt, and  that  he  do  make  his  fine  unto  the  State  of  Indi- 
ana in  the  sum  of  five  dollars  and  pay  all  costs  in  the  cause. 
And  it  is  further  adjudged  by  the  court  that  the  defendant 
stand  committed  until  said  fine  and  costs  are  paid  or  re- 
plevied.'* 

We  are  unable  to  see  upon  what  ground  the  appellant 
could  be  adjudged  guilty  of  contempt  of  court.  His  action, 
or  rather  the  action  of  the  school  board  through  him,  in  the 
second  time  suspending  the  pupil,  was  not  in  violation  of 
the  order  for  his  restoration,  but  was  in  exact  accordance 
with  the  judgment  of  the  court  as  shown  by  the  record. 
When  the  appellant  filed  his  answer  to  the  alternative  writ 
of  mandate  he  showed  thereby  that  the  pupil  had  been  sus- 
pended for  violating  Rule  2,  and  for  no  other  cause.  Two 
issues  were  formed  on  this  answer,  one  of  law  and  one  of 
fact.  The  relator  having  demurred  to  it  he  thereby  tendered 
an  issue  of  law  as  to  the  sufficiency  of  the  answer.  The 
court  by  overruling  the  demurrer  adjudged  the  answer  suffi- 
cient.    This  was  an  adjudication  that  the  rule  in  question 
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was  reasonable,  and  that  in  its  adoption  the  board  of  school 
trustees  had  not  abused  the  discretion  with  which  the  law 
has  clothed  them  for  the  management  of  the  schools  under 
their  charge.  The  reply  of  general  denial  tendered  an  issue 
of  fact,  and  the  finding  and  judgment  of  the  court  against 
appellant,  and  the  peremptory  mandate  commanding  that 
the  pupil  be  readmitted  to  the  school,  were  an  adjudication 
against  appellant  on  that  issue,  and  were,  in  substance,  an 
adjudication  that  the  answer  was  untrue,  and  that  the  pupil 
had  not  been  suspended  because  of  a  violation  of  Rule  2,  as 
therein  alleged,  but  for  some  other  cause.  Whether  the 
ruling  on  the  demurrer  to  appellant's  answer  was  right  or 
wrong  it  was  the  law  of  the  case,  and  so  far  as  that  case  and 
the  parties  to  that  litigation  were  concerned,  such  ruling, 
while  unreversed,  was  conclusive  as  to  the  reasonableness  of 
Rule  2,  and  the  right  of  the  board  of  school  trustees  and 
appellant  to  suspend  the  relator's  son  for  violating  it. 

The  finding  of  the  court  upon  which  appellant  was  ad- 
judged guilty  of  contempt  shows  that  the  acts  constituting 
the  alleged  contempt  were  precisely  such  acts  as  the  court  had 
by  its  ruling  on  the  demurrer  said  the  appellant  might  lawfully 
do.  No  question  is  properly  before  this  court  as  to  the  reason- 
ableness or  unreasonableness  of  the  rule  under  which  the  pu- 
pil was  suspended,  nor  was  any  such  question  properly  before 
the  circuit  court.  The  only  question  to  be  considered  here  is, 
did  the  appellant  violate  the  order  in  the  second  time  sus- 
pending the  pupil?  What  the  court  decided  in  the  original 
case  can  only  be  determined  from  the  record,  and  as  above 
shown,  the  record  discloses  no  such  violation  of  that  order. 

The  court  erred  in  adjudging  him  guilty  of  contempt. 

Judgment  reversed,  with  costs. 

Filed  Feb.  17, 1891. 
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No.  14,637. 

Kilgore  v.  Kilgore  et  al. 

Dbcedekts'  £8TATES.~Iiai0  Favon  Equal  DitlribuUon  of  EstaU. — Per  SOrpea 
or  Per  Cbpito.-— The  law  favors  an  equal  distribution  of  an  estate'among 
the  children  of  the  deceased  owner ;  and  it  favors  a  distribution  between 
near  and  remote  heirs  per  stirpes  in  preference  to  per  eapitcu 

Wux. — Oonstrudion  in  Doubt, — Deecent  Given  by  Statute  Preferred, — If  the  in- 
tent of  the  testator  is  doubtful,  and  two  constructions  are  applicable 
thereto,  that  construction  will  be  adopted  which  casts  the  property 
where  the  law  would  cast  it  if  no  will  had  been  .executed. 

Same. — Intent  as  to  Particular  Clatue, — Entire  Will  Examined. — In  the  con- 
struction of  a  clause  of  a  will  the  court  will  look  to  the  whole  instru- 
ment, if,  by  so  doing,  any  light  will  be  thrown  upon  the  particahir 
clause  in  dispute  or  to  be  construed. 

Same. — Construction. — Paramount  Obfeet. — The  paramount  object  in  constru- 
ing a  will  is  to  construe  it  so  as  to  express  the  true  intention  and  meaning 
of  the  testator. 

Same. — Per  Stirpes, — Per  Capita. — A  will  provided  that  after  the  death  or 
marriage  of  the  testator's  wife,  one-fourth  part  of  his  property  should  be 
**  held  "  by  his  son,  0.,  **  during  his  natural  life,  and  in  case  he  should 
die  leaving  no  child  or  children  of  his  own,  then  said  property  to  go  to 
any  surviving  child  or  grandchildren,  in  equal  parts." 

Heldf  that  such  fourth  part  Was  vested  in  O.  for  and  during  his  natural 
life;  one-third  of  the  remainder,  real  and  personal, in  K.,  the  surviving 
son  of  the  testator,  O.  dying  childless;  one-third  in  his  two  grand- 
children, who  were  children  of  a  deceased  son  of  the  testator,  and  the 
remaining  third  in  another  set  of  grandchildren,  children  of  another 
deceased  child  of  said  testator;  such  grandchildren  inheriting  per 
.  stirpes  and  not  per  oapiia. 

Same. — I\'operty  in  IVust. — Bemavnder. — A  second  clause  provided  that  the 
testator's  son,  D.,  shall ''  have  and  hold  "  one-fourth  of  the  testator's 
property ''in  trust  (for  his  children  now  born,  or  which  may  hereafter  be 
born),  during  his  natural  life,"  ''with  the  right  to  use  any  income  or 
rents  of  said  property  to  aid  in  raising  and  educating  said  children," 
without  bond,  "  but  for  any  waste  or  abuse  of  trust  [to]  be  removed, 
and  another  appointed  by  the  court." 

Hdd,  that  D.  held  and  enjoyed  this  fourth  part  in  trust  for  his  children, 
born  and  to  be  born,  for  his  natural  life,  subject  to  the  trust  and  duty 
upon  his  part  to  appropriate  so  much  of  the  rents,  profits  and  income 
as  was  necessary  for  the  purpose  of  raising  and  educating  his  children ; 
that  the  remainder,  in  fee  simple  and  absolutely,  vested  in  D.'s  children 
then  in  being,  subject  to  open  and  let  in  any  other  children  born  there- 
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after  to  him ;  and  that  D.  was  not  required  to  give  hond,  bat  might  be 
removed  for  waste  or  breach  of  trust. 

From  the  Delaware  Circuit  Court. 

J.  N,  TemplCf  for  appellant. 
/.  W.  RyaUy  for  appellees. 

Olds,  C.  J. — This  is  an  action  by  the  appellant  against  the 
.ap)>ellees  to  construe  items  four  and  five  of  the  will  of 
David  Kilgore,  deceased.     These  items  are  as  follows  : 

"  Fourth,  After  the  death  or  marriage  of  my  said  wife, 
as  the  case  may  be,  all  my  real  and  pei*soual  property  shall 
be  disposed  of  as  follows :  One-fourth  part  to  be  held  by 
my  son  Obed  during,  his  natural  life,  and  in  case  he  should 
die  leaving  no  child,  or  children,  of  his  own,  then  said  prop- 
erty to  go  to  my  surviving  child  or  grandchildren  in  equal 
parts,  no  adopted  child  shall  take  any  part  thereof. 

"  Fifth.  My  son  David  to  have  and  to  hold  in  trust  (for 
his  children  now  born,  or  which  may  hereafter  be  born), 
during  his  natural  life,  one  full  equal  fourth  part  of  said 
property,  real  and  personal,  with  the  right  to  use  any  income 
or  rents  of  said  property,  to  aid  in  raising  and  educating 
said  children,  and  he  shall  not  be  required  to  give  bond  as 
such  trustee,  but  for  any  waste  or  abuse  of  trust  be  removed 
and  another  appointed  by  the  court." 

Upon  the  trial  of  the  cause  below  the  court,  by  its  find- 
ing, placed  the  following  construction  on  said  fourth  and 
fifth  items  of  said  will : 

^^  That  the  true  meaning  and  construction  of  the  fourth 
clause  of  the  will  of  David  Kilgore,  deceased,  set  out  in  the 
complaint,  is :  That  the  portion  of  the  estate  of  said  David 
Kilgore,  deceased,  which  is  therein  referred  to,  is  vested  in 
the  defendant,  Obed  Kilgore,  the  son  of  said  David  Kilgore, 
for  and  during  the  term  of  his  natural  life,  and  no  longer ; 
that  the  remainder  of  said  property,  real  and  personal,  is 
vested  in  the  plaintiff,  David  Kilgore,  the  surviving  son  of 
said  David  Kilgore,  deceased,  and  the  defendants  Charles 
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W.  Kilgore  and  Mary  G.  Davis,  grandchildren  of  the  said 
David  Kilgore,  deceased,  by  his  deceased  son  Alfred  Kilgore, 
and  Albert  Kilgore,  Clarence  Kilgore,  and  Frank  Kilgore, 
grandchildren  of  said  David  Kilgore,  deceased,  by  his  de- 
ceased son  Tecumseh  Kilgore,  as  tenants  in  common ;  one- 
third  being  vested  in  the  plaintiff  David  Kilgore,  one-third 
in  the  defendants  Charles  W.  Kilgore  and  Mary  G.  Davis, 
jointly  ;  and  one-third  in  the  defendants  Albert  Kilgore, 
Clarence  Kilgore  and  Frank  Kilgore,  jointly.  Such  re- 
mainder to  said  plaintiff  and  said  defendants,  subject,  how- 
ever, to  be  defeated  in  the  event  that  at  the  death  of  said 
Obed  Kilgore  he  shall  leave  surviving  him  a  legitimate 
child,  or  children;  in  which  case  such  remainder  in  all  said 
property  shall  vest,  in  fee  simple  and  absolutely,  in  such 
child  or  children  of  said  Obed  Kilgore,  to  the  exclusion  of 
the  plaintiff  and  the  defendants  above  named,  the  children 
of  Alfred  Kilgore  and  Tecumseh  Kilgore,  deceased. 

*'  Second.  That  the  true  intent  and  meaning  of  the  fifth 
clause  of  said  last  will  and  testament  of  David  Kilgore,  de- 
ceased, is  that  the  portion  of  the  estate  of  said  David  Kil- 
gore, therein  referred  to,  shall  be  held  and  enjoyed  by  the 
plaintiff,  David  Kilgore,  in  trust  for  his  children  now  born, 
or  which  may  hereafter  be  born,  for  and  during  the  term  of 
his  natural  life,  with  the  full  right  to  him  to  use,  enjoy  and 
dispose  of  the  rents,  incomes,  and  profits  thereof  during  his 
natural  life;  subject,  however,  to  the  trust  and  duty  upon 
his  part  to  appropriate  so  much  of  such  rents,  profits,  and 
incomes  as  may  be  necessary  for  the  purpose  of  raising  and 
educating  his  children,  and  that  the  remainder,  in  fee  sim- 
ple, of  all  said  property,  real  and  personal,  is  vested,  in  fee 
simple  and  absolutely,  in  the  children  of  said  David  Kilgore 
now  in  being,  the  defendants  Mary  L.  Connolly,  Alfred  Kil- 
gore, Obed  Kilgore,  jr.,  and  Byron  Kilgore,  subject  to  open 
up  and  let  in  any  other  children  which  shall  be  born  to  said 
David  Kilgore;  and  that  said  plaintiff,  David  Kilgore,  is  not 
required  by  said  clause  of  said  will  to  give  any  bond  to  se- 
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cure  the  performance  by  him  of  the  trust  created  by  said 
clause^  and  is  subject  to  removal  by  the  court  for  waste  or 
breach  of  trust.'' 

It  is  contended  by  counsel  for  the  appellant  that  the  court 
erred  in  the  construction  of  said  clauses  of  the  will  in  this, 
that  the  fee  in  the  property  devised  by  the  fourth  clause  of 
the  will  vested  in  David  Kilgore,  the  plaintiff  (he  being  the 
only  surviving  child  of  said  David  Kilgore,  deceased),  sub- 
ject to  the  life-estate  of  said  Obed,  subject  to  be  divested 
upon  Obed  leaving  surviving  him  a  legitimate  child  or 
children,  in  which  event  such  surviving  child  or  children 
.  of  Obed  would  take  the  fee.  And  that  the  fee  in  the  prop- 
erty described  in  the  fifth  clause  of  the  will  vested  in  David 
Kilgore,  the  plaintiff,  subject  to  b^ing  held  in  trust  and  ap- 
plying a  sufficient  amount  of  the  rents,  profits  and  income 
of  the  same  to  raise  and  educate  his  children.  It  is  further 
contended  that  if  any  of  the  grandchildren  of  the  deceased 
take  an  interest  in  the  fee  by  item  four,  the  plaintiff's  chil- 
dren, who  are  also  grandchildren  of  deceased,  take  the  same 
as  the  children  of  the  two  deceased  sons. 

The  paramount  object  to  be  reached  in  the  construction 
of  a  will  by  a  court  is  to  so  construe  it  as  to  express  the 
true  intention  and  meaning  of  the  testator.  In  many  in- 
stances it  is  very  difficult  to  accomplish  this  object  to  a  de- 
gree approaching  absolute  certainty.  Language  is  often 
used  upon  which  there  can  very  plausibly  be  placed  differ- 
ent constructions,  hence  a  court  must  adopt  such  construc- 
tion as,  under  the  rules  of  law  governing  the  construction 
of  wills,  seems  to  it  most  reasonable. 

It  is  a  well  established  rule  of  law  that  in  construing  any 
portion  or  clause  of  a  will  the  court  will  look  to  the  whole 
instrument,  if,  by  doing  so,  any  light  will  be  thrown  upon 
the  particular  clause  in  dispute  or  to  be  construed,  enabling 
the  court  to  more  clearlv  arrive  at  the  true  intention  of  the 
testator,  and  this  often  affords  the  most  satisfactory  evidence 
of  the  true  intent  of  the  testator. 
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By  the  second  item  of  the  will  of  David  Kilgore,  de- 
ceased, he  gave  to  his  widow  all  of  his  property,  real  and 
personal,  during  the  time  she  remained  his  widow.  The 
third  item  makes  special  provision  for  the  widow  of  his  son, 
Tecumseh  Kilgore,  deceased. 

By  the  first  clause  of  item  four  he  explicitly  states  his  in* 
tention  to  dispose  of  all  his  estate,  both  real  and  personal, 
in  the  manner  subsequently  stated  in  the  will. 

By  the  sixth  item  he  makes  an  absolute  disposition  of  one- 
half  of  all  his  property,  real  and  personal,  to  his  grand- 
children, the  children  of  his  deceased  sons,  Alfred  and  Te- 
cumseh Kilgore. 

By  the  seventh  item  he  provides  that  if  any  of  his  chil- 
dren shall  have  made  valuable  improvements  on  any  of  his 
real  estate,  they  shall  be  allowed  full  credit  for  such  improve- 
ments. 

By  the  eighth  item  he  makes  special  bequests,  and  by  the 
ninth  item  he  provides  that  in  case  a  fair  distribution  of  his 
property  can  not  be  made  otherwise,  certain  real  estate  be 
sold  by  his  executors. 

It  appears  from  the  record  that  the  deceased  had  four  sons, 
two  of  whom,  Alfred  and  Tecumseh,  had  died  previous  to 
the  time  of  the  making  of  the  will,  each  leaving  children; 
that  his  sons  David  and  Obed  were  living.  David  had  chil- 
dren and  Obed  had  no  children. 

By  the  first  disposition  of  his  property  by  the  will  one 
thing  is  clearly  manifested,  and  that  is  that  the  testator's  in- 
tention was  to  give  to  the  children  of  Alfred  and  Tecumseh 
the  equal  one-half  of  his  property,  the  children  of  each  tak- 
ing one-fourth.  Henry  v.  Thomas,  118  Ind.  23.  This  being 
the  intention  and  purpose  of  the  testator,  clearly  expressed 
in  the  original  division  of  the  property,  it  must  have  some 
weight  in  construing  a  clause  of  the  will  making  a  further 
grant  of  the  property  bequeathed  and  devised  to  one  son  on 
failure  of  such  son  to  leave  children  surviving  at  his  death. 
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in  case  the  language  used  in  making  such  further  disposition 
be  ambiguous  or  uncertain. 

The  law  favors  a  distribution  of  estates  under  the  rule 
giving  to  the  child  or  children  of  a  deceased  such  share  as 
his  parent  would  have  taken  if  living,  and  this  is  in  harmony 
with  the  disposition  of  the  property  to  the  children  of  the 
two  deceased  sons  by  the  will  under  consideration,  and  did 
the  will  give  to  Obed  Kilgore  the  absolute  title  in  fee  to  the 
property,  his  father  and  mother  being  dead,  should  he  die 
intestate,  leaving  no  widow,  David  Kilgore,  the  plaintiff, 
would  inherit  one-third  and  the  children  of  Alfred  one-third 
and  the  children  of  Tecumseh  one-third. 

That  part  of  item  four  which  provides  that  "in  case  he 
(Obed)  should  die  leaving  no  child  or  children  of  his  own, 
then  said  property  to  go  to  my  surviving  child  or  grand- 
children in  equal  parts,^'  is  of  uncertain  meaning.  It  pro- 
vides it  shall  go  to  his  child  or  to  his  grandchildren  in 
equal  parts,  but  to  whom,  the  child,  or  the  grandchildren  ? 
and  to  whom  do  the  words  "  equal  parts  "  relate  ?  We  may 
reason  over  the  language,  but  in  doing  so  and  looking  to 
it  alone,  the  intent  of  the  testator  becomes  more  clouded 
and  indistinct,  and  we  are  compelled  to  look  beyond  to  as- 
certain his  intent.  The  law  favors  a  distribution  between 
near  and  remote  heirs  per  stirpes  in  preference  to  per  capita. 

The  construction  placed  upon  the  fourth  item  of  the  will 
by  the  circuit  court  is  in  harmony  with  the  intent  of  the 
testator  as  expressed  in  the  first  disposition  of  his  property 
by  the  will,  in  giving  to  the  children  of  Alfred  and  Tecumseh 
each  one-fourth  of  his  property.  Having  done  so  in  the 
first  instance  it  is  but  reasonable  to  infer  and  hold  that,  in 
the  disposition  of  the  one-fourth  given  to  Obed  on  his  fail- 
ure to  have  children  born  to  him,  it  was  his  intentiou 
that  the  children  of  each  of  the  deceased  sons  should  take 
the  same  share  that  David,  the  living  son,  should  take. 

It  is  further  supported  in  that  the  construction  casts  the 
property  where  the  law  would  cast  it  did  they  inherit  either 


282  SUPREME  COURT  OF  INDIANA, 

Kilgore  «.  Eilgore  et  aL 

from  the  deceased,  David  Kilgore,  or  the  devisee,  Obed  Kil- 
gore, and  this  is  sufficient  to  turn  the  scale  in  favor  of  such 
construction.  Henry  v.  Thomas,  supra.  We  are  of  the 
opinion  that  there  was  no  error  in  the  constraction  of  the 
fourth  item  of  the  will. 

As  to  the  fifth  item  of  the  will  it  is  conceded  that  it  was 
the  intention  of  the  testator  to  make  a  full  disposition  of  his 
property  and  to  pass  the  title  to  either  David  or  his  children 
by  this  clause  of  the  will.  We  do  not  think  the  contention 
of  the  appellant  can  be  sustained,  viz.:  that  it  gives  to  Da- 
vid the  fee  in  the  property.  There  is  no  grant  at  all  to  Da- 
vid except  to  hold  in  trust  for  his  children.  And  as  it  is  not 
contended  but  that  the  children  take  the  fee  if  David  does 
not,  it  is  unnecessary  to  discuss  that  feature  of  the  question 
presented  by  this  item. 

It  is  further  suggested  that  the  decree  is  defective  for  the 
reason  that  in  the  complamt,  in  addition  to  setting  out  the 
contentions  of  the  parties  as  to  the  construction  of  the  will, 
it  alleges  that  appellant  is  the  absolute  owner  of  the  one- 
fourth,  and  that  such  contentions  cast  a  cloud  upon  his  title, 
which  he  asks  to  have  removed  and  his  title  quieted,  and 
that  there  is  no  formal  adjudication  upon  the  question  of 
title.  The  sole  question  in  controversy  in  the  case  is  in 
Vegard  to  the  construction  to  be  placed  upon  the  will.  And 
the  adjudication  and  settlement  of  that  question  dispose  of 
all  questions  in  the  case,  and  we  think  the  finding  and  judg- 
ment settles  all  questions  in  controversy. 

There  is  no 'error  in  the  record  for  which   the  judgment 

should  be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  Dec.  18, 1890 ;  petition  for  a  rehearing  overruled  Feb.  17, 1891. 
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No.  15,831. 

Fiscus  et  al.  v.  Fiscus. 

Decedents'  Estates. — DiatribuUe.— Indebtedness  <^  to  EsiaU, — Dxetrilmtwe 
Share, — Exemptions. — A  distributee  against  whom  the  administrator  holds 
an  unsatisfied  judgment  for  a  sum  greater  than  the  distributee's  dis- 
tributive share,  is  not  entitled  to  such  share,  although,  being  a  house- 
holder, the  property  owned  by  him  is  not  equal  to  the  amount  allowed 
bj  law  as  exempt  from  execution.    Olds,  C.  J.,  dissents. 

From  the  Deoatur  Circuit  Court. 

/.  8.  Scobey,  for  appellants. 

W,  A.  Moorcy  for  appellee.  , 

Coffey,  J.— This  was  an  application  by  the  appellee 
against  the  appellants  to  compel  a  distribution  of  the  estate 
of  William  Fiscus,  deceased.  The  court  overruled  a  demur- 
rer to  the  petition,  and  the  only  error  assigned  relates  to  the 
correctness  of  this  ruling. 

The  petition  alleges,  substantially,  that  the  appellee  is  one 
of  the  seven  heirs  of  the  deceased,  William  Fiscus ;  that 
after  the  settlement  of  all  claims  against  said  estate,  and  the 
payment  of  the  expenses  of  administration,  there  remains  for 
distribution  among  the  heirs  the  sum  of  $2,500,  derived  from 
the  sale  of  real  estate  ;  that  in  the  year  1887  the  administra* 
tor  of  said  estate  recovered  a  judgment  in  the  Decatur  Cir- 
cuit Court  against  the  appellee  for  the  sum  of  $1,610.17, 
which  yet  remains  wholly  unpaid  ;  that  the  appellee  is  a  res- 
ident householder  of  the  State  of  Indiana,  and  has  not,  in- 
cluding his  distributive  share  in  said  estate,  property  of  the 
value  of  1600. 

With  this  petition  the  appellee  filed  an  inventory  and 
schedule  of  his  property,  and  prayed  that  his  interest  in  the 
estate  be  set  apart  to  him  free  from  the  set-off  existing  by 
reason  of  the  judgment  in  favor  of  the  estate. 

The  only  question  in  the  case  relates  to  the  right  of  the 
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appellee  to  share  in  the  distribution  of  the  estate  before  the 
judgment  in  favor  of  the  estate  is  satisfied. 

It  has  often  been  held  by  this  court  that  one  judgment  cau 
not  be  set  off  against  another  in  a  case  where  such  set-off 
would  have  the  effect  to  defeat  the  exemption  laws  of  the 
State.  PiLett  v.  Beard,  86  Ind.  172  ;  Butner  v.  Bowser,  104 
Ind.  256  ;  Burdge  v.  Bolin,  106  Ind.  175 ;  Junker  v.  HusteSy 
113  Ind.  524;   Carpenter  v.  Gool,  115  Ind.  134. 

In  the  case  of  Smith  v.  Silhj  126  Ind.  205,  it  was  held  by 
this  court  that  a  promissory  note  might  be  claimed  as  exempt 
from  a  set-off  in  fkvor  of  the  maker  when  the  holder  of  such 
note,  being  a  householder,  had  not  the  quantity  of  property 
allowed  by  law  as  exempt  from  execution. 

It  is  claimed  by  the  appellee  in  this  case  that  the  same  rule 
applies  to  his  application  to  compel  the  administrator  to  pay 
over  to  him  his  distributive  share  of  the  estate  named  in  his 
petition. 

To  determine  this  question  it  is  necessary  to  inquire  into 
the  ground  upon  which  the  administrator  has  the  right  to  re- 
tain in  his  hands  the  distributive  share  of  an  heir  or  a  leg- 
acy due  to  a  legatee,  in  satisfaction  of  a  claim  due  to  such 
estate  from  the  heir  or  legatee. 

In  the  case  of  Fiscus  v.  Moore,  121  Ind.  547,  it  was  said 
by  this  court :  ''  The  ground  upon  which  an  administrator 
is  entitled  to  retain  so  much  of  the  distributive  share  of  a 
distributee  as  will  satisfy  a  debt  due  from  the  latter  to  the 
estate  is,  that  the  heir  or  distributee  makes  a  demand  upon 
the  administrator  in  respect  to  assets  in  his  hands  as  ad- 
ministrator, and  the  just  and  equitable  answer  in  such  a  case 
is  that  the  person  making  the  demand  has  already  in  his 
hands  assets  belonging  to  the  estate  in  excess  of  the  distribu- 
tive share  which  he  is  demanding." 

The  term  "  set-off,"  as  used  in  this  class  of  cases,  is  used 
inaccurately.  It  is  not,  in  fact,  a  set-off,  but  it  is  the  mere 
exercise  of  the  right  of  the  administrator  to  apply  the  funds 
in  his  hands  to  the  payment  of  a  debt  due  from  the  distrib- 
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utee  to  the  estate.  Cherry  v.  BoiUibeey  4  Mylne  &  Craig, 
442. 

The  distributee  is  not  entitled  to  his  distributive  share 
while  he  retains  in  his  own  hands  a  part  of  the  fund  out  of 
which  his  share  and  other  distributive  shares  should  be  paid. 
Waterman  Set-Off,  section  110;  Ranking  v.  Barnard ^  5 
Madd.  Ch.  28 ;  Koons  v.  Mellett,  121  Ind.  585. 

In  this  case  the  appellee  has  in  his  hands,  of  the  assets  be- 
longing to  the  estate  in  which  he  claims  a  part,  a  sum  largely 
in  excess  of  bis  distributive  share.  We  know  of  no  rule  of 
equity  which  would  require  the  administrator  of  William 
Fiscus  to  deliver  up  to  him  one-seventh  of  the  remainder.  His 
pecuniary  condition,  we  think,  furnishes  no  sufficient  reason 
for  so  doing.  As  soon  as  the  administrator  ascertained  the 
amount  which  would  be  due  the  appellee  as  his  distributive 
share  in  the  estate  of  William  Fiscus,  it  was  his  duty  to  ap- 
ply such  share  to  the  debt  due  from  the  appellee  to  the  es- 
tate. Assuming,  as  we  will,  in  the  absence  of  a  showing  to 
the  contrary,  that  the  administrator  did  his  duty  at  the  time 
this  application  was  filed,  there  was  nothing  due  the  appellee. 

The  petition  proceeds  upon  the  theory  that  the  distributive 
share  of  the  appellee  in  the  estate  of  William  Fiscus  remains 
in  the  hands  of  the  administrator,  unapplied  to  the  payment 
of  the  debt  due  to  the  estate,  and  that  by  reason  of  the  fact 
that  the  property  owned  by  the  appellee  is  not  equal  in  value 
to  the  amount  allowed  by  law  as  exempt  from  execution,  he 
has  the  right  to  compel  the  payment  to  himself  of  the  whole 
of  his  distributive  share,  thus  leaving  his  debt  to  the  estate 
wholly  unpaid.  Such  a  result  would  be  inequitable ;  it  would 
be  equivalent  to  decreeing  to  the  appellee  more  than  a  double 
share  in  the  estate  of  William  Fiscus,  at  the  expense  of  the 
other  heirs. 

We  are  of  the  opinion  that  the  appellee  is  not  entitled  to 
any  portion  of  the  estate  while  he  holds  in  his  hands  assets 
belonging  thereto  which  exceed  the  amount  of  his  distrib- 
utive share. 
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Judgment  reversed^  with  directions  to  sustain  the  demurrer 
to  the  petition. 

Olds,  C.  J.^  dissents. 

Filed  Feb.  26,  1891. 


No.  14,627. 

CfiAiG  ET  AL.  V.  Frazier  et  al. 

Pleading. — Answer. — General  Denied, — When  the  general  denial  is  pleaded 
no  error  is  committed  bj  sustaining  a  demurrer  to  an  answer  which  sets 
up  only  such  facts  as  are  admissible  in  evidence  under  the  general  de- 
nial. 

Practice.— /tM^ruc^ums, — Exceptions  to  Parts. — Where  instructions,  taken 
as  a  whole,  state  the  law  of  the  case  correctly,  error  in  a  single  instruc' 
tion,  or  a  clause  of  an  instruction,  will  not  be  available  for  a  reversal 
of  the  judgment. 

Supreme  CJourt. — Request  for  Instructions. — Refusal  of. — Available  error 
can  not  be  predicated  on  the  refusal  of  a  request  for  instructions  where 
the  record  fails  to  show  that  the  instructions  were  signed  by  the  party, 
or  his  attorney,  or  that  they  were  presented  before  the  argoment  be- 
gan. 

From  the  Fountain  Circuit  Court. 

/.  W.  Sutton  and  W.  L,  RabourUf  for  appellants. 
J.  W,  ifacy,  /.  B.  Jaqua,  and  C.  V.  McAdams,  for  appel* 
lees. 

McBbide,  J. — This  was  a  suit  by  the  appellees  on  a  guard- 
ian's bond.     Six  breaches  of  the  bond  were  assigned. 

Appellants  filed  an  answer  in  four  paragraphs.  The  first 
paragraph  was  the  general  denial,  and  the  fourth  pleaded  a 
settlement.  The  second  and  third  paragraphs  were  partial 
answers,  the  second  being  addressed  to  the  third  and  sixth 
alleged  breaches  of  the  bond,  and  the  third  paragraph  being 
addressed  to  the  fourth  alleged  breach  thereof. 

The  court  below  sustained  a  demurrer  to  the  second  and 
third  paragraphs  of  answer  and  this  ruling  is  assigned  as 
error. 
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A  third  error  is  assigDed,  that  the  court  erred  in  ovei*rul* 
ing  appellants'  motion  for  a  new  trial.  The  two  partial  an- 
swers above  referred  to,  in  so  far  as  they  plead  material  facts, 
plead  nothing  that  could  not  be  shown  under  the  general 
denial.  No  available  error  was  committed  bj  this  ruling. 
No  citation  of  authorities  is  necessary  on  a  question  settled 
as  this  is. 

Eight  reasons  were  assigned  for  a  new  trial,  but  of  these 
only  three  are  discussed,  the  fifth,  sixth  and  seventh.  The 
fifth  and  sixth  challenge  the  action  of  the  court  in  giving 
certain  instructions.  The  questions  sought  to  be  presented 
are  not  before  us  in  such  shape  that  we  can  consider  them. 
The  instructions  given  by  the  court  are  fourteen  in  number, 
and  no  exception  is  taken  to  any  one  instruction  as  an  en- 
tirety. Instead  of  writing  on  the  margin  of  the  instruction 
complained  of,  ''given  and  excepted  to,''  and  having  the 
same  signed  by  the  judge,  the  appellants  prepared  and  had 
signed  by  the  judge,  and  filed,  a  formal  bill  of  exceptions  set- 
ting out  the  particular  .instructions  which  they  insist  are 
erroneous. 

An  examination  of  the  instructions  given  by  the  court,  as 
shown  by  the  record,  discloses  the  fact,  as  above  stated,  that 
appellants  do  not  object  to  any  single  entire  instruction,  but 
to  two  clauses,  taken  from  the  instruction  numbered  six. 

It  has  been  repeatedly  held  by  this  court  that  instructions 
are  not  to  be  judged  by  detached  clauses  or  sentences,  but 
as  entireties.  Nicoles  v.  Calvert,  96  Ind.  316;  Wright  v. 
Fansler,  90  Ind.  492 ;  Louisville,  eto.<,  B.  W.  Co,  v.  Grantham, 
104  Ind.  363;  Town  of  Ruahville  v.  Adams,  107  Ind.  475; 
Indiana,  de.,  R.  W.  Co,  v.  Cook,  102  Ind.  133;  Cline  v. 
Lindsey,  110  Ind.  337.  These  authorities,  with  many  oth- 
ers, settle  this  as  the  rule,  not  only  as  to  detached  clauses 
and  sentences,  in  any  given  instruction,  but  also  as  to  each 
instruction  given  singly.  The  court  will  look  to  all  the  in- 
structions given,  and  it  is  sufficient  if  taken  together  they 
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declare  the  law  correctly.      The  instructions^  taken  as   a 
whole,  do  state  the  law  correctly. 

The  seventh  and  only  remaining  ground  for  a  new  trial 
was,  that  the  court  erred  in  refusing  to  give  certain  instruc- 
tions asked  by  appellants.  When  the  request  for  these  in- 
structions was  made  is  not  shown,  save  that  it  was  at  the 
trial  of  the  cause.  We  are  not  informed,  however,  at  what 
stage  of  the  trial.  The  record  also  fails  to  show  that  they 
were  signed  by  the  parties  asking  to  have  them  given,  or  by 
their  attorneys.  Unless  they  were  presented  before  the  ar- 
gument began,  and  were  signed,  they  were  rightfully  refused. 
Puett  V.  Beard,  86  Ind.  104;  Board,  etc.,  v.  Legg,  110  Ind. 
479;  Hutchinson  v.  Lemcke,  107  Ind.  121 ;  McCammack  v. 
McGammack,  86  Ind.  387,  and  many  other  cases  that  might 
be  cited. 

The  presumption  of  regularity  in  the  proceedings  of  the 
trial  court  requires  the  complaining  party  to  show  affirma- 
tively that  he  was  denied  some  right.    Puett  v.  Beard,  supra. 

One  good  reason  is  sufficient  to  sustain  the  action  of  the 
trial  court,  but  we  will  add,  in  addition  to^  the  reasons  above 
given,  its  ruling  was  clearly  Hght  upon  the  ground  that  the 
instructions  which  appellants  asked  the  court  to  give  did  not 
state  the  law  correctly. 

We  find  nothing  in  the  record  justifying  a  reversal  of  the 
judgment;  on  the  contrary,  judging  from  the  record,  the 
court  below  treated  appellants  with  great  fairness.  Their 
counsel  seem  to  have  been  able  and  skilful,  and  to  have 
given  them  the  full  benefit  of  their  skill  and  ability.  They 
have  had  the  benefit  of  two  jury  trials,  each  resulting  in  a 
verdict  against  them,  one  in  the  county  of  their  residence, 
and  one  in  a  neighboring  county  to  which  the  venue  of  the 
cause  was  changed  on  their  motion. 

It  appears  from  the  evidence  that  the  money  in  the  guard- 
ian's hands  was  pension  money,  due  to  appellee  as  a  soldier^s 
orphan,  and  if  the  evidence  is  to  be  believed  the  verdict  was 
clearly  right. 
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The  judgment  is  affirmed|  at  appellants'  costs,  with  ten 
per  cent,  damages. 
Filed  Feb.  25^  1891. 


No.  14,754. 

Paxton  v.  Sterne  et  al. 

Title.— £%er(tP«  Sale— Relation  Baek  to  Date  <f  JudgmenL'^The  title  of  a 
parchaser  of  land  at  a  sheriff's  sale  relates  back  to  the  time  the  jadg- 
ment  became  a  lien  on  the  land  sold,  and  all  the  right  and  interest  pos- 
sessed  by  the  judgment  debtor  at  the  date  such  judgment  became  a  lien 
vest  in  the  purchaser. 

Same. — Color  </. — A  sale  on  a  school  fund  mortgage,  though  Toid,  gives  a 
color  of  title  to  the  purchaser. 

JnDQKENT. — Lien. — D^endant  Homing  no  Title  to  Land. — If  the  defendant 
has  no  legal  title  to  the  land  the  judgment  against  him  is  not  a  lien 
thereon. 

Same. — Extent  cf  Lien. — A  t  judgment  is  a  lien  only  upon  the  debtor's  in* 
terest  in  the  land  sought  to  be  subjected  to  it^ 

£quai<  Equttieb. — IMoHty  of  Time. — If  the  equities  of  two  parties  are 
equal,  the  one  first  in  point  of  time  is  the  superior  one. 

SuBSOOATlON. — SaJe  on  Execuiion, — A  purchaser  at  a  sheriff's  sale  acquires 
bj  subrogation  the  rights  of  the  judgment  plaintiff  or  execution  creditor 
in  the  event  that  the  sale  b  ineffective  to  convey  title. 

Same. — Prior  Equity. — In  1859  F.,  the  owner  of  certain  real  estate,  mort. 
gaged  it  to  the  State  for  the  benefit  of  the  school  fund.  In  1871  F. 
mortgaged  the  land  to  S.,  and  the  mortgage  was  foreclosed,  but  no  sale 
was  made  on  the  decree.  One  month  after  such  foreclosure  the  auditor 
sold  the  land  by  virtue  of  the  school  fund  mortgage,  and  executed  a 
deed  to  the  purchaser,  S.  One  year  previous  to  such  foreclosure  six 
judgments  were  rendered  against  8.  for  a  total  sum  of  $20,000 ;  execu- 
tions were  issued  and  levied  upon  the  land.  One  year  after  the  fore- 
closure the  land  was  sold  to  L.  on  one  of  these  executions,  and  he  as- 
signed the  certificate  of  sale  to  J.,  and  J.  took  out  a  sheriff's  deed 
thereon  at  the  expiration  of  the  year  of  redemption.  Eight  months 
after  the  foreclosure  S.  executed  a  mortgage  to  M.,  trustee,  of  which 
mortgage  P.  became  the  owner  by  assignment.  Seven  years  after  such 
foreclosure  F.  executed  a  quitclaim  deed  to  U.,  who  afterwards  brought 
suit  to  set  aside  the  sale  under  the  school  fund  mortgage,  and  succeeded 
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in  obtaining  a  decree  allowing  him  to  redeem  from  it.    A  redemption 
was  made  by  him,  he  paying  the  money  into  court. 
Held,  that  J.,  and  notP.,  was  entitled  to  the  money,  upon  the  ground  that 
their  equities  being  equal,  the  one  prior  in  point  of  time  was  entitled  to 
preference. 

From  the  Gibson  Circait  Court. 

jT.  R.  Paxtorif  for  appellant. 

J.  E.  McOalkmghy  J.  JET.  Miller  and  G.  A,  Buskirk,  for  ap- 
pellees. 

Elliott,  J. — On  the  17th  day  of  June,  1859,  James  H. 
Fentriss  owned  the  real  estate  involved  in  this  controversy, 
and  on  that  day  mortgaged  it  to  the  State  of  Indiana  for  the 
benefit  of  the  school  fund.  On  the  27th  day  of  March,  1876, 
the  auditor  sold  the  land,  and  executed  a  deed  to  Samuel 
Sterne.  Prior  to  the  sale  on  the  school  fund  mortgage, 
April  19th,  1871,  James  A.  Fentriss  mortgaged  the  land  to 
Samuel  Sterne,  and  on  the  10th  day  of  February,  1876,  this 
mortgage  was  foreclosed,  but  no  sale  was  made  on  this  de- 
cree. On  the  2d  day  of  February,  1876,  six  judgments  were 
rendered  against  Samuel  Sterne,  amounting  in  the  aggregate 
to  more  than  $20,000,  and  the  executions  issued  on  these 
judgments  were  levied  on  the  land.  On  the  5tb  day  of  May, 
1877,  the  land  was  sold  to  Peter  E.  LaPlant,and  he  assigned 
the  certificate  issued  to  him  by  the  sheriff  to  John  R.  Sterne, 
to  whom  the  sheriff  executed  a  deed  in  due  time.  On  the  12th 
day  of  September,  1876,  Samuel  Sterne  executed  a  mortgage 
to  Thomas  Maddox,  trustee,  of  which  mortgage  Paxton,  the 
appellant,  became  the  owner  by  assignment.  On  the  24th 
day  of  August,  1883,  one  of  the  appellees  received  a  quit- 
claim deed  from  James  H.  Fentriss.  Subsequently  that  ap- 
pellee brought  this  suit  to  set  aside  the  sale  under  the  school 
fund  mortgage,  and  he  succeeded  in  obtaining  a  decree  al- 
lowing him  to  redeem  from  the  mortgage.  Under  the  de- 
cree a  redemption  was  made,  and  the  redemptioner  paid  into 
court  $1,456.85,  and  the  appellant  claims  that  he  is  entitled 
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to  such  a  portion  of  it  as  equals  the  amount  of  his  claim  un- 
der the  mortgage  assigned  to  him  by  Maddox ;  but  the  court 
decided  against  him,  holding  that  the  grantee  of  the  sheriff, 
under  the  sale  made  upon  the  judgments  against  Samuel 
Sterne,  was  entitled  to  the  money. 

The  sheriff's  grantee,  John  R.  Sterne,  acquired  title,  if  he 
acquired  title  at  all,  on  the  day  the  judgments  upon  which 
the  sale  was  made  were  entered,  for  it  is  well  settled  that  the 
title  of  the  purchaser  of  land  at  a  sheriff's  sale  relates  back 
to  the  time  the  judgment  lien  became  effective.  This  doctrine 
of  relation  carries  back  the  title  so  as  to  vest  in  the  pur- 
chaser all  the  right  and  interest  the  judgment  debtor  pos- 
sessed in  the  land  at  the  time  the  judgment  fastened  upon  it. 
Orth  V.  Jennings,  8  Blackf.  420 ;  Bellows  v.  McGinnis,  17 
Ind.  64;  Ashley  v.  Eberts,  22  Ind.  65;  Sumner  v.  Coleman, 
23  Ind.  91 ;  Steeple  v.  Downing,  60  Ind.  478  ;  Hollenback  v. 
Blaekmore,  70  Ind.  234 ;  EllioU  v.  dale,  80  Ind.  285 ;  Wright 
V.  Tichenor,  104  Ind.  185. 

If  any  right  or  interest  vested  in  the  purchaser  at  the 
sheriff's  sale,  then  it  must  prevail  over  the  claim  of  the  ap- 
pellant, for  the  judgments  were  prior  in  time  to  the  lien  of 
his  mortgage,  and  it  is  a  very  ancient  maxim  that,  *^  Where 
equities  are  equal,  the  order  is  time." 

The  contention  of  the  appellant  is  that  as  the  judgment 
debtor  had  no  legal  title  the  judgments  never  became  liens. 
This  is  undoubtedly  the  general  rule.  Modisett  v.  Johnson, 
2  Blackf.  431 ;  Orth  v.  Jennings,  supra  ;  Gentry  v.  Allison, 
20  Ind.  481 ;  Ten-ell  v.  PresUl,  68  Ind.  86 ;  Conner  v.  Wells, 
91  Ind.  197. 

It  is,  also^  the  established  general  rule  that  a  judgment  is 
a  lien  only  upon  the  debtor's  interest  in  the  land.  Shirk  v. 
ITioTnas,  121  Ind.  147.  If  this  case  falls  within  these  rules 
it  must  be  held  that  the  judgment  is  erroneous;  but  it  can 
not  be  assumed,  as  of  course^  that  it  does  fall  within  those 
rules,  for  the  case  possesses  features  which  distinguish  it  from 
the  cases  which  those  rules  ordinarily  govern. 
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It  is  important  to  note  the  peculiar  features  of  this  case 
before  proceeding  farther.  Samuel  Sterne,  through  whom 
both  parties  claim^  had  an  apparent  title,  for  the  sale  on  the 
school  fund  mortgage  gave  him  at  least  color  of  title,  and 
his  apparent  title  was  a  legal  one,  which,  by  lapse  of  time, 
would  have  ripened  into  a  title  in  fee  simple.  Bell  v.  Long- 
fvorth,  6  Ind.  273;  Vancleave  v.  Milliken,  13  Ind.  106; 
Brenner  v.  Quick,  88  Ind.  546 ;  Sims  v.  Gay,  109  Ind.  501  ; 
MoWhorter  v.  Heltzell,  124  Ind.  129;  Riggs  v.  Riley,  113 
Ind.  208 ;  Sims  v.  City  of  Franlffort,  79  Ind.  446.  But 
Samuel  Sterne  had  more  than  an  apparent  title  under  the 
sale  upon  the  school  fund  mortgage,  for  he  had  a  decree  upon 
a  mortgage  executed  to  him'  by  Feutriss,  the  original  owner, 
to  whom  all  the  parties  trace  their  title.  It  is  evident,  there- 
fore, that  the  purchaser  at  the  execution  sale  acquired  some 
rights,  since,  if  he  acquired  no '  greater  rights,  he,  at  least, 
became  subrogated  to  the  rights  of  the  execution  creditors. 

That  a  purchaser  at  a  sheriff's  sale  acquires  by  subroga- 
tion the  rights  of  the  judgment  plaintiff  in  the  event  that 
the  sale  is  ineffective  to  convey  title  is  affirmed  by  our  statute 
and  asserted  by  our  decisions.  Gillette  v.  Hilly  102  Ind.  531 ; 
Bodkin  V.  Merit,  102  Ind.  293;  ShoH  v.  Sears,  93  Ind.  606, 
and  authorities  cited.  As  the  purchaser  acquired  some  rights 
by  his  purchase  from  the  sale,  it  remains  to  inquire  whether 
they  are  superior  to  those  of  the  appellant. 
'  The  right  of  the  appellant, vested  in  him  as  the  assignee 
of  the  Maddox  mortgage,  is  not  a  right  to  the  land,  for  the 
mortgagor,  Samuel  Sterne,  did  not  become  the  owner  of  the 
land,  inasmuch  as  the  sale  which  vested  an  apparent  title  in 
him  was  adjudged  ineffective.  If  the  mortgagor  did  not 
have  the  legal  title  he  could  not  mprtgage  it,  and  the  most 
that  can  be  said  is  that  the  mortgage  conveyed  the  equitable 
interest  of  the  mortgagor,  so  that  the  only  interest  of  the 
appellant  is  an  equitable  one.  But  if  the  appellant  has  an 
equitable  interest,  so,  also,  has  John  R.  Sterne.  As  both 
parties  have  an  equitable  interest,  then,  since  that  of  John 
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R.  Sterne  is  first  iu  point  of  time,  it  is,  under  the  maxim  we 
have  quoted,  superior  in  equity. 

The  truth  is  that  neither  of  the  parties  has  a  legal  title  to 
land,  or  even  an  equitable  right  to  land  ;  both  have  equitable 
claims,  but  not  upon  the  land.  Both  are  following  the  pro- 
ceeds of  land,  and  both  are,  therefore,  invoking  the  aid  of  a 
court  of  equity.  Their  rights  are  to  be  determined  by  the 
rules  of  equity,  and  only  equity  can  give  them  relief,  for  it 
is  under  the  rules  of  equity  that  they  must  follow  the  pro- 
ceeds of  the  land.  The  land  has  been  converted  into  a  fund, 
and  that  fund  is  in  the  hands  of  a  court  of  chancery,  to  be 
distributed  as  equity  and  good  conscience  require,  so  that  the 
question  is,  not  whether  the  one  party  has  a  strict  legal  right, 
for  neither  has  that,  but  the  question  is,  which  has  the  su- 
perior equitable  claim  ?  We  have  no  doubt  that  the  equities 
of  John  R.  Sterne  are  paraniount. 

Judgment  affirmed. 

Fil«d  Jan.  27, 1891 ;  petition  for  a  rehearing  overruled  March  81, 1891. 


No.  14.771. 

Taylor  et  al.  v.  Brown. 

DaAnrAOS. — Bepain.  —  AsiessmenU.  —Appeal, — Evidenee,  —  Under  section 
1193,  Elliott's  Supp.,  relating  to  the  repair  of  ditches  hy  the  county 
surveyor,  on  an  appeal  to  the  circuit  court  from  an  assessment  made  by 
the  county  surveyor,  apportioning  the  expense  of  repairing  a  ditch,  ev- 
idence that  the  money  expended  by  the  surveyor  was  for  excavating 
and  repairing  a  ditch  on  a  different  line  from  that  designated  in  the 
original  specifications,  is  admissible. 

From  the  La  Grange  Circuit  Court. 

0.  L,  BalloUf  for  appellants. 

J,  D.  Ferrall,  J.  S.  Drake  and  F.  D.  Merritt^  for  appellee. 
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Olds,  C.  J. — This  is  an  appeal  taken  from  an  assessment 
made  by  the  surveyor  of  La  Grange  county,  apportioning  the 
expense  of  cleaning  out  a  ditch,  which  ditch,  it  is  contended 
by  the  appellants,  was  formerly  constructed  under  an  order 
of  the  board  of  commissioners  of  the  county. 

There  was  a  trial  had  in  the  circuit  court,  and  a  special 
finding  of  facts  made  by  the  court,  and  conclusions  of  law 
stated.  Appellants  filed  a  motion  for  a  new  trial,  which  was 
overruled;  also,  made  a  motion  to  modify  the  judgment, 
which  was  overruled.  Exceptions  were  reserved,  and  the 
rulings  of  the  court  in  overruling  the  motions  for  a  new  trial 
and  to  modify  the  judgment^  are  assigned  as  error. 

Counsel  for  appellants  discusses  the  questions  presented  by 
the  assignments  of  error,  together  with  some  questions  not 
presented. 

The  questions  presented  by  the  assignment  of  errors  relate 
to  the  right  of  the  circuit  court  on  appeal  to  hear  evidence 
and  determine  whether  the  amounts  assessed  by  the  county 
surveyor  against  the  persons  appealing  is,  in  fact,  the  amount 
expended  for  the  repairing  of  a  ditch  theretofore  con- 
structed, for  which  their  lands  were  assessed  as  authorized  by 
the  statute.  Section  1193,  EUiott^s  Supp.,  makes  it  the  duty  of 
the  county  surveyor  to  clean  out  the  ditch  and  keep  it  in  re* 
pair  to  the  full  dimensions,  as  to  width  and  depth,  as  re* 
quired  by  the  original  specifications  for  the  construction  of 
such  ditch,  and  certify  the  cost  thereof  to  the  county  au- 
ditor, and  to  apportion  and  assess  the  cost  to  the  lands  ad- 
judged benefited  by  the  ditch.  It  authorizes  an  appeal  to 
the  circuit  court,  and  it  provides  that  the  only  question  to 
be  tried  on  appeal  should  be  to  determine  the  cost  of  such 
repairs,  and  what  amount  thereof  should  be  assessed  against 
the  appellant's  land. 

To  try  and  determine  the  costs  of  such  repairs  necessarily 
involves  the  necessity  of  the  court  to  determine  whether  or 
not  the  amount  apportioned  and  assessed  against  the  land 
was  for  repairs  to  any  ditch  theretofore  constructed  by  pro- 
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ceediDgs  had  in  the  county.  If  the  amount  was  expended 
for  some  purpose  other  than  repairs  to  and  in  keeping  a 
ditch,  for  which  the  lands  of  the  parties  were  assessed,  in  re- 
pair to  the  full  dimensions  as  to  width  and  depth  as  re- 
quired in  the  original  specifications,  then  there  are  no  costs 
of  repairs  chargeable  against  the  lands.  So  it  is  proper  for 
the  court  to  hear  evidence  showing  what  the  amount  charged 
against  the  lands  of  parties  assessed  for  the  construction  of 
a  ditch  was  expended  for,  and,  if  expended  for  some  purpose 
other  than  repairing  the  ditph,  constructed  in  pursuance  of 
proper  legal  proceedings,  then  it  should  be  disallowed.  The 
surveyor  has  no  authority  to  expend  money  for  other  pur- 
poses or  for  constructing  and  excavating  a  ditch  in  another 
and  different  place  from  the  line  upon  which  it  was  origi- 
nally located  and  charge  the  same  up  as  costs  of  repairs  and 
assess  them  against  the  lands  assessed  for  the  original  con- 
struction of  a  ditch.  The  surveyor  is  charged  with  keeping 
ditches  in  repair  after  they  are  once  constructed,  and  he  de- 
termines the  necessity  of  making  the  repairs,  but  he  has  no 
discretion  in  the  expenditure  of  money.  He  can  only  ex- 
pend it  to  keep  such  a  ditch  in  repair  to  the  full  dimen- 
sions, as  to  width  and  depth,  as  required  in  the  original 
specifications,  and  he  has  no  discretion  which  allows  him  to 
change  the  location  and  do  work  in  a  different  way  or  man- 
ner from  that  designated  in  the  original  specification. 

The  testimony  was  properly  admitted  in  this  case  to  show 
that  the  money  expended  by  the  surveyor  was  for  exca- 
vating and  repairing  a  ditch  on  a  different  line  from  that 
designated  in  the  original  specifications,  and  the  evidence 
tended  to  support  the  finding  of  the  court,  and  this  court  will 
not  disturb  it.  Weaver  v»  Teinplin,  113  Ind.  298;  Fines  \. 
Brier,  111  Ind.  65. 

The  court  did  not  err  in  overruling  the  motion  to  modify 
the  judgment,  and  there  is  no  error  in  the  record. 

Judgment  affirmed  at  costs  of  appellant. 

Filed  Feb.  19, 1891. 
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No.  14,580. 

DixoN,  Sheriff,  et  al.  v.  Aldrich  et  al. 

Widow. — Award. — May  be  Claimed  oui  cf  JVoperty  Levied  on  in  Husband^^ 
LifUime, — The  right  of  the  widow  to  the  five  hundred  dollars  allowed 
her  by  section  2269,  B.  S.  1881,  is  not  defeated  by  a  levy  made  by  the 
sheriff  on  the  property  of  her  deceased  husband  in  his  lifetime. 

From  the  Posey  Circuit  Court. 

E,  D.  Owen,  for  appellants. 
W.  P.  Edaon,  for  appellees.    • 

ELLiarr,  J. — The  question  presented  by  this  record  is 
this :  Can  a  widow  secure  the  five  hundred  dollars  allowed 
her  by  statute  where  the  property  of  her  deceased  husband 
is  held  under  a  levy  made  by  the  sheriff  before  the  husband^'s 
death  ? 

This  question  must  be  answered  in  the  affirmative.  The 
levy  did  not  change  the  title  to  the  property,  that  still  re- 
mained in  the  husband.  He  was  the  owner  notwithstand- 
ing the  levy,  and  he  might  have  succe&sfully  claimed  an 
amount  equal  in  value  to  six  hundred  dollars  as  exempt 
from  execution.  He  had  not  parted  with  the  title,  nor  sur- 
rendered ownership,  so  that  the  decisions  in  such  cases  as 
Recker  v.  Ktlgore^  62  Ind.  10^  are  not  of  controlling  influ- 
ence. The  decision  in  Qvxikenbuah  v.  Taylor,  86  Ind.  270» 
is  not  unfavorable  to  the  widow's  claim,  although  it  i.s 
probable  that  some  expressions  in  the  opinion  seem  to  be 
against  it ;  but  such  expressions  are  not  authoritative ;  es- 
pecially do  such  expressions  lack  authority  when,  as  is  true 
of  the  case  referred  to,  there  are  incon^stent  statements 
in  the  opinion. 

The  statute  which  gives  the  widow  the  right  to  five  hun- 
dred dollars  is  clear  and  comprehensive,  and  it  expresses 
the  intention  of  the  Legislature  to  give  her  that  sum  out 
of  property  of  which  her  husband  died  the  owner,  and 
which  he  might,  if  living,  have  exempted  from  sale  on  ex- 
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ecutiou.  Section  2269,  R.  S.  1881.  In  the  statute  relating 
to  executions  is  the  following  section  :  '^  The  death  of  a 
defendant,  after  the  execution  is  placed  in  the  hands  of 
the  sheriff  to  be  executed,  shall  not  affect  his  proceedings 
thereon,  except  that  the  amount  of  property  allowed  abso- 
lutely to  the  widow  of  the  decedent  shall  be  exempt  from 
levy  and  sale  under  such  execution."  Section  790,  R.  S. 
1881.  This  provision  must  be  read  in  connection  with  that 
which  secures  to  the  widow  five  hundred  dollars;  and,  when 
thus  read,  it  forbids  a  sale  although  there  may  have  been  a 
levy  in  the  lifetime  of  the  husband.  It  seems  to  us  that  it 
is  impossible  to  avoid  the  conclusion  that  the  Legislature 
meant  to  secure  to  the  widow  five  hundred  dollars  in  all 
cases  where  the  husband  has  not,  in  his  lifetime,  by  a  vol- 
untary contract  divested  himself  of  ownership,  or  so  encum- 
bered the  title  as  to  destroy  the  right  of  exemption. 

Judgment  affirmed. 

Filed  Feb.  25, 1891. 


No.  16,700. 

EvEBSOLE  V.  Chase,  Assignee. 

Labob. — Preferred  Claim. — Aagiffnment/or  Benefit  of  Oredttors, — Ad  <jf  March 
Sd,  1886,  Unrepealed,— The  act  of  March  3d,  1885  (Acts  1885,  p.  36), 
which  provides  that  all  debts  due  any  persons  for  manual  or  mechan- 
ical labor  shall  be  a  preferred  claim  in  all  cases  against  any  individual 
co-partnership,  etc.,  where  the  property  shall  pass  into  the  hands  of 
an  assignee  or  receiver,  was  not  repealed  by  the  act  of  March  17th, 
1885  (Acts  1885,  p.  95),  and  is  in  full  force. 

From  the  Cass   Circuit  Court. 

D.  D.  Dykeman,  .W.  T.  Wilson  and  0,  C.   Taber,  for  ap- 
pellant. 

D.  iJ.  Clioae,  for  appellee. 
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Olds,  C.  J. — As  shown  by  the  special  finding  of  facts  the 
appellant  worked  at  mechanical  and  manual  labor  as  an  em- 
ployee and  journeyman  repairer  for  the  appellee's  insolvent, 
who  kept  a  jewelry  store  and  did  a  general  business  of  re- 
pairing watches,  clocks  and  jewelry,  in  a  store-room  in  Lo- 
gansport;  that  he  worked  from  July  6th,  1887,  to  July  6th, 
1888,  at  the  stipulated  price  of  $35  per  month,  and  from 
July  6th,  1888,  to  September  26th,  1889,  at  the  stipu- 
lated price  of  $50  per  month,  at  which  latter  date  his  em- 
ployer, Henry  C.  Eversole,  made  an  assignment  of  all  his 
property  for  the  benefit  of  his  creditors  to  the  appellee ; 
that  the  appellee  has  taken  possession  of  all  of  said  insol- 
vent's property,  and  as  such  assignee  has  converted  all  the 
machinery,  tools,  stock  of  materials,  and  work  finished  and 
unfinished  into  money,  and  now  has  in  his  hands  funds  aris- 
ing from  said  sale  more  than  sufficient  to  pay  the  appellant's 

claim  in  full. 

The  court  found  for  the  appellant  that  there  was  due  to 

him  $946.13  for  his  labor.     As  a  conclusion  of  law  from  the 

facts  found  the  court  stated  that  appellant  was  entitled  to 

judgment  against  the  insolvent's  estate  for  $946.13,  and  was 

only  entitled  to  $50  of  said  sum  as  a  preferred  claim. 

The  appellant  excepted  to  the  conclusion  of  law  stating 
that  only  $50  was  a  preferred  claim,  and  moved  the  court  to 
modify  the  judgment  so  as  to  make  the  whole  amount  a  pre- 
ferred claim,  which  motion  was  overruled  and  exceptions 
reserved. 

As  to  whether  or  not  the  appellant's  claim  is  all  a  pre- 
ferred claim  depends  upon  whether  the  statute,  approved 
March  3d,  1885;  Elliott's  Supp.,  sections  1596,  1597  and 
1598,  is  in  force.  Section  1598  of  this  statute  provides  that 
'^All  debts  due  any  persons  for  manual  or  mechanical  labor 
shall  be  a  preferred  claim  in  all  cases  against  any  individual, 
co-partnership,  corporation  or  joint  stock  company,  where  the 
property  thereof  shall  pass  into  the  hands  of  an  assignee  or 
receiver,  and  such  assignee  or  receiver,  in  the  distribution 
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and  payment  of  the  debts,  shall  be  required  to  first  pay  in 
full  all  debts  due  for  manual  or  mechanical  labor  before  pay- 
ing any  other,  except  the  legitimate  costs  and  expenses." 

The  appellant's  claim  is  for  both  manual  and  mechanical 
labor,  and  is  against  an  estate  in  the  hands  of  an  assignee, 
so  that  if  the  statute  be  in  force  the  appellant's  claim  is  all 
a  preferred  claim. 

We  are  not  favored  with  a  brief  on  behalf  of  the  appellee, 
and  hence  ar.e  not  advised  as  to  the  theory  entertained  by 
him  upon  which  the  rulings  should  be  upheld. 

It  is  suggested  by  counsel  for  the  appellant  that  the  rul- 
ings were  based  upon  the  theory  that  the  statute  referred  to 
is  not  in  force,  but  is  repealed  by  the  act  approved  March 
17th,  1885  (Elliott's  Supp.,  section  1606),  for  the  reason  that 
the  last  named  act  is  in  conflict  and  repugnant  to  the  former 
act. 

We  do  not  think  this  theory  can  be  maintained. 

The  act  approved  March  17th,  1886,  amends  section  1  of 
an  act  approved  March  29th,  1879,  being  section  5206,  R.  8. 
1881,  and  the  only  change  made  by  the  amendment  is  by 
adding  after  the  word  "  mechanical  "  the  words  "  agricultural 
or  other  business  or  employment." 

If  the  act  approved  March  17th,  1886,  be  antagonistic  to 
the  act  approved  March  3d,  1886,  and  could  be  said  to  repeal 
it,  then  the  same  would  be  true  of  the  last  named  act,  and 
the  act  approved  March  29th,  1879.  So  that  applying  the 
rule  by  which  it  is  contended  that  the  act  approved  March 
3d,  1885,  is  repealed,  the  act  of  March  29th,  1879,  would  be 
repealed  by  the  act  of  March  3d,  1886,  and  it  could  not  be 
amended,  for  certainly  there  is  the  same  antagonism  existing 
between  the  act  of  March  29th,  1879,  and  the  act  of  March 
3d,  1885,  as  there  is  between  the  last  named  act  and  the  act 
of  March  17th,  1886.  It  is  certain,  therefore,  that  by  this 
rule  of  construction  the  act  approved  March  3d,  1886,  is  in 
force,  and  it  is  unnecessary  to  determine  in  this  action  whether 
the  act  approved  March  17th,  1885,  is  in  force  or  not,  for  the 
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act  of  March  Sd,  1886^  being  in  force^  it  governs  this  case^ 
and  the  appellant  is  entitled  to  have  his  full  claim  declared  a. 
preferred  cjaim. 

A  statute  can  not  be  sustained  as  an  amendatory  statute 
which  purports  to  amend  a  statute  which  had  no  existence. 
Draper  v.  Falley,  33  Ind.  465 ;  Blakemore  v.  Dolan,  50  Iiid. 
194 ;  Brocaw  v.  Boards  etc,  73  Ind.  543.  See,  also,  Wright 
v.  Board,  etc.,  82  Ind.  335. 

A  statute  which  is  repealed  by  implication  has  no  more  ex- 
istence than  if  repealed  by  direct  words  of  a  subsequent  act 
of  the  Legislature,  and  hence  an  act  purporting  to  amend  an 
act  repealed  by  implication  has  no  more  validity  than  if  it 
purported  to  amend  an  act  which  had  theretofore  been  re<- 
pealed  by  a  direct  repealing  clause  in  a  statute. 

The  court  erred  in  its  conclusions  of  law. 

Judgment  reversed,  at  costs  of  appellee,  with  instructions- 
to  the  circuit  court  to  re-state  its  conclusions  of  law  in  ac- 
cordance with  this  opinion,  allowing  all  of  plaintiff's  claim 
as  a  preferred  claim,  and  for  judgment  accordingly. 

Filed  Feb.  26, 1891. 


No.  14,649. 

VOORHEES  ET  AL.  V,  GaRPENTEB. 

Frauduijent  Convbyancb. — Action  to  Set  Aside. — Rights  of  Ortditors. — A 
creditor  can  not  maintain  for  his  own  benefit  a  suit  to  set  aside  a  fraud- 
ulent conveyance  made  by  a  debtor  who  afterwards  executes  a  volun- 
tary assignment  for  the  benefit  of  creditors  where  the  trust  is  accepted 
and  fully  administered,  although  neither  the  assignee  nor  the  creditor 
127   »«  has  any  knowledge  of  the  fraudulent  conveyance  until  after  the  fin&l 

settlement  of  the  trust  and  the  discharge  of  the  assignee. 

From  the  Fountain  Circuit  Court. 

T,  F.  Davidson,  for  appellants. 
H.  H.  Dochterman,  for  appellee. 
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Elliott,  J. — The  course  pursued  in  argument  narrows 
this  controversy  to  a  single  controlling  question,  which  may 
be  stated  thus :  Can  a  creditor  maintain  a  suit  to  set  aside  a 
fraudulent  conveyance  made  by  a  debtor  who  afterwards  ex- 
ecutes a  voluntary  assignment  for  the  benefit  of  creditors  in 
a  case  where  the  trust  is  accepted  and  fully  administered, 
but  where  neither  the  assignee  nor  the  creditor  has  any 
knowledge  of  the  fraudulent  conveyance  until  after  the  final 
settlement  of  the  trust  and  the  discharge  of  the  assignee? 

The  initial  proposition  is  free  from  difficulty,  for  it  is  es- 
tablished law  that  an  assignment,  under  the  statute,  for  the 
benefit  of  creditors,  vests  in  the  assignee  the  right  to  set 
aside  fraudulent  conveyances  executed  by  the  assignor. 
Cooper  V.  Perdue,  114  Ind.  207;  Seibert  v.  Milligan,  110 
Ind.  106;  Simpeon  v.  Warren,  55  Me.  18;  Pillsbury  v. 
Kingon,  33  N.  J.  Eq.  287  (36  Am.  R.  556) ;  Klapps  v.  Shirk^ 
13  Pa.  St.  689 ;  Thomas  v.  Talmadge,  16  Ohio  St.  433. 

A  corollary  of  this  initial  propositioji  is  that  property 
fraudulently  conveyed  vests  in  the  assignee,  and  he — not 
the  creditors— can  maintain  a  suit  to  set  aside  the  convey- 
ance. Seibert  v.-  Milligan,  supra;  Haeseld  v.  Seyfort,  105 
Ind.  534 ;  Lord  v.  Fisher,  19  Ind.  7 ;  Hallowell  v.  Baylies, 
10  Ohio  St.  536. 

The  efiect  of  these  settled  principles  is  that  the  assignee 
must,  as  a  general  rule,  bring  the  suit  to  set  aside  the  fraud- 
ulent conveyance,  and  this  general  rule  must  govern  here 
unless  there  are  peculiar  elements  taking  this  case  out  of 
that  rule.  The  only  fact  that  can  give  plausibility  to  the 
contention  that  the  case  is  not  within  the  general  rule  is  the 
fact  that  there  was  no  discovery  of  the  fraudulent  convey- 
ance until  after  the  trust  had  been  closed  and  the  assignee 
discharged. 

It  can  not  be  doubted  that  the  final  order  adjudging  that 
the  trust  had  been  settled  and  directing  a  discharge  of  the 
assignee  pnt  an  end  to  his  authority.  Morrill  v.  Dunn,  39 
Maine,  281.     But  it  does  not  follow  that  the  termination  of 
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the  assignee's  authority  revested  or  revived  the  right  of  a 
creditor  to  subject  property,  which  ought  to  have  beeu  in- 
cluded io  the  trust,  to  sale  for  the  payment  of  his  own  debt. 
The  point  which  requires  elucidation'  is  not  one  concerning 
the  right  of  a  creditor  to  bring  suit  to  reopen  the  trust  or 
to  secure  the  appointment  of  a  new  trustee,  but  it  is  one  in- 
volving the  right  of  a  creditor  to  secure  for  his  own  benefit 
property  which  ought  to  have  gone  into  the  trust,  and  which 
would  have  gone  there  had  not  the  wrong  of  the  debtor  in 
concealing  the  fraudulent  conveyance  kept  it  from  the  hands 
of  the  assignee.  The  case  before  us  is,  it  is  very  evident, 
entirely  different  from  one  in  which  a  creditor  seeks  to  on- 
cover  a  fraudulent  conveyance  and  make  the  property  avail- 
able for  the  benefit  of  all  creditors.  That  end  could  doubt- 
less be  attained  by  a  proper  application  to  a  court  of  equity, 
but  we  have  here  no  question  as  to  the  right  to  appoint  a 
new  trustee  or  reinstate  the  old  one;  the  question  we  have 
here  is  a  radically  ^different  one. 

The  decisions  to  which  we  have  referred  declare  that  a  vol- 
untary assignment  must  be  so  administered  as  to  put  creditors 
upon  an  equality.  It  is  the  duty  of  the  assignee  to  use  all 
lawful  means  to  secure  the  property  of  the  debtor  and  apply 
it  to  the  payment  of  creditors.  The  theory  of  the  law  reg- 
ulating voluntary  assignments  for  the  benefit  of  creditors  is, 
that  all  of  the  debtor's  property  shall  go  into  the  trust  and 
pass  into  the  hands  of  his  assignee.  After  the  assignment 
takes  effect  the  right  of  creditors  to  seize  the  property  of 
the  debtor  is,  as  a  general  rule,  at  an  end,  for  the  assignee 
becomes  their  representative  for  the  purpose  of  securing  as- 
sets and  collecting  claims.  The  debtor  does  not,  in  any 
sense,  constitute  the  assignee  his  agent ;  on  the  contrary,  the 
deed  of  assignment  creates  an  irrevocable  trust  for  the  benefit 
of  creditors,  and  the  trust  becomes  one  to  be  administered 
under  the  supervision  and  control  of  a  court  of  equity. 
Moses  V.  Mugatroyd,  1  Johns.  Ch.  119  ;  Shepherd  v.  McEvera, 
4  Johns.  Ch.  136;  Ward  v.  Lewis,  4  Pick.  518;  Pingree  v- 
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CotMtoek,  18  Pick.  46 ;  Read  v.  Robinson,  6  Watts  &  S.  329 ; 
Ingram  v.  KirkpcUrickf  6  Iredell  Eq.  463 ;  Stimpson  v.  Fries, 
2  Jones  Eq.  156.  As  the  assignee  is,  in  the  true  sense,  a 
trastee,  it  is  entirely  consistent  with  principle  to  hold  that 
he  is  the  representative  of  the  beneficiaries  and  not  of  the 
creator  of  the  trust.  So  it  is  held  by  many  courts.  Ware 
▼.  Gardner,  L.  R.  7  Eq.  317;  Doe  v.  Ball,  11  M.  &  W. 
531 ;  Holmes  v.  Penney,  3  Kay  &  J.  90 ;  Root  v.  PoUer,  59 
Mich.  498;  Oeineman  v.  Hart,  55  Mich.  64;  Robinson  v. 
Bliss,  121  Mass.  428. 

It  has  been  held,  in  well-reasoned  opinions,  by  the  Su- 
preme Court  of  Massachusetts,  that  an  assignee  may  elect  to 
confirm  or  to  repudiate  a  fraudulent  conveyance.  Freeland 
V.  Freeland,  102  Mass.  475 ;  Harvey  v.  Vamey,  98  Mass. 
118 ;  Snow  v.  Lang,  2  Allen,  18  ;  Butler  v.  Hildreth,  5  Met. 
49.  If  this  be  the  law,  then  it  would  seem  clear  that  a  cred- 
itor has  no  right  to  proceed  against  property  fraudulently 
conveyed,  since  that  right  passes  from  the  creditor  and  lodges 
in  the  assignee.  But,  aside  from  this  consideration,  the  con- 
clusion must  be,  that  the  trustee  is  alone  invested  with  the 
right  to  set  aside  a  fraudulent  conveyance  after  the  trust  has 
once  become  effective,  for  the  reason  that  when  the  trust  is 
once  established  it  fastens  upon  all  property  subject  to  the 
claims  of  creditors.  Once  trust  property  it  must  remain 
trust  property.  As  trust  property  it  is  property  in  which 
all  the  beneficiaries  have  an  interest,  and  which  no  one  cred- 
itor can  appropriate  to  his  exclusive  benefit.  He  may  have 
it  brought  into  the  trust,  but  he  can  not  secure  it  and  exclude 
other  beneficiaries  whose  rights  and  equities  are  equal.  Cred- 
itors are  not  remediless  where  the  trust  has  been  closed,  al- 
though no. one  of  them  may  be  entitled  to  sue  for  his  indi- 
vidual benefit,  for  equity,  acting  upon  the  maxim  that  a  trust 
will  not  be  allowed  to  fail  for  want  of  a  trustee,  will,  on  a 
proper  application,  appoint  a  trustee  to  execute  the  unex- 
ecuted trust.  But,  it  is  hardly  necessary  to  suggest,  it  is  one 
thing  to  appoint  a  trustee  to  execute  a  trust  by  securing 
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property  fraudulently  conveyed  by  the  debtor,  and  quite  an- 
other thing  to  permit  one  creditor  to  secure  for  his  own  ben- 
efit the  debtor's  property  to  the  exclusion  of  other  creditors. 
The  conclusion  which  sound  principle  requires,  is  that  what 
was  once  trust  property  continues  to  be  such  as  long  as  it  is 
within  the  power  of  equity  to  reach  it  for  the  beneficiaries, 
and  that  they  may  reach  it  by  the  intervention  of  a  trustee 
as  long  as  any  right  to  it  remains  unextinguished.  Just  ef- 
fect can  not  be  given  to  our  statute  upon  any  other  theory 
than  that  embodied  in  the  conclusion  stated.  If  it  be  held 
that  one  creditor  may  appropriate  to  his  exclusive  benefit 
property  fraudulently  conveyed  by  the  debtor,  the  result  is 
that  what  the  statute  makes  trust  property  is  not  trust  prop- 
erty. But^  more  than  this,  if  it  be  held  that  what  was  trust 
property  ceases  to  be  such  upon  the  discharge  of  the  assignee, 
the  way  is  opened  for  fraud,  inasmuch  as  such  a  rule  would 
enable  one  creditor  to  lie  by  and  secure  an  undue  advantage, 
and  thus  by  indirect  means  defeat  the  principal  object  of  the 
statute — that  of  securing  an  equal  distribution  of  the  debtor's 
property  among  all  of  his  creditors. 

Our  conclusion  finds  support  in  analogous  cases.  It  has 
been  held  by  the  Supreme  Court  of  the  United  States  that 
the  failure  of  an  assignee  in  bankruptcy  to  bring  suit  to  set 
aside  a  fraudulent  conveyance  within  the  time  limited  will 
not  confer  upon  creditors  a  right  to  bring  such  a  suit.  Trim- 
ble V.  Woodhead,  102  U.  S.  647  ;  Moyer  v.  Dewey,  103  U.  S. 
301.  Our  own  cases  are,  in  principle,  in  harmony  with  our 
conclusion,  for  they  affirm  that  where  the  debtor's  property 
passes  into  a  trust  it  is  there  for  all  the  beneficiaries,  and 
there  it  remains  until  the  claims  of  the  beneficiaries  are  pro- 
vided for  in  due  course  of  law.  Vestal  v.  Allen,  94  Ind,  268, 
and  cases  cited  ;  Blair  v.  Hanna,  87  Ind.  298 ;  Barton  v. 
Bryant,  2  Ind.  189 ;  Oarr  v.  HuetU,  73  Ind.  378  ;  Butler  v. 
Jaffray,  12  Ind.  504 ;  Northwestern  Conference,  etc,,  v.  Myers, 
36  Ind.  375.   Other  courts  assert  a  similar  doctrine.    Matter 
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of  Assignment  of  Holbroohy  99  N.  Y.  639  ;  Batten  v.  Smithy 
62  Wis.  92 ;  Schaller  v.  Wright,  70  Iowa,  667. 

The  complaint  of  the  appellant  does  not  charge  that  there 
was  any  collusion  between  the  assignee  and  the  debtor,  nor 
does  it  charge  that  there  was  any  refusal  to  bring  suit  to  set 
aside  the  fraudulent  conveyance.  It  proceeds  from  fir^t  to 
last  upon  an  entirely  different  theory,  for  the  theory  of  the 
pleader  is,  that  upon  the  close  of  the  trust  the  appellant  had 
a  right  to  secure  the  property  fraudulently  conveyed  for  his 
own  benefit.  The  decision  in  Wright  v.  Mackf  95  Ind.  332, 
lends  no  support  to  the  appellant,  for  in  that  case  there  was 
a  wrongful  refusal  to  sue  on  the  part  of  the  assignee  and  all 
of  the  creditors  united  in  the  suit.  If  all  the  creditors  were 
here  there  would  be  some  resemblance  between  the  two  cases, 
but  here  the  plaintiff,  instead  of  bringing  all  of  the  cred- 
itors into  court  in  order  to  make  them  participants  in  the 
benefits  sought  to  be  secured,  seeks  to  exclude  all  others  from 
sharing  those  benefits  with  him. 

It  may  be  said  with  propriety,  although  there  may  be  no 
necessity  for  the  express  statement,  since  the  proposition  ex- 
pressed is  self-evident,  that  the  important  factor  in  this  case 
is  that  there  was  a  voluntary  assignment,  carrying  all  the 
debtor's  property  into  the  trust  for  the  benefit  of  all  the 
creditors.  This  fistctor  exerts  an  important  influence,  inas- 
much as  it  fastens  upon  the  debtor^s  property  a  trust  which 
no  one  creditor  can  displace.  It  may,  in  the  appropriate  pro- 
<^eeding,  be  reached  as  trust  property,  but  not  as  individual 
property  for  the  exclusive  benefit  of  a  single  creditor. 

It  is  not  necessary,  nor,  indeed,  proper,  for  us  to  decide 
what  effect  should  be  given  the  order  closing  the  trust  if  the 
case  were  one  wherein  a  creditor  was  asking  the  appointment 
of  a  trustee,  and  seeking  to  secure  the  property  fraudulently 
conveyed  for  the  benefit  of  all  the  beneficiaries  of  the  trust, 
since  we  have  here  no  such  case.  All  that  we  do  decide,  or  that 
we  can  properly  decide,  is  that  the  theory  upon  which  the  ap« 
Vol.  127.— 20 
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pellaut  proceeds  is  untenable,  inasmuch  as  he  seeks  to  seize 
the  property  fraudulently  conveyed  for  his  exclusive  benefit, 
and  does  not  bring  other  beneficiaries  into  court,  nor  sue  iu 
their  behalf.  As  we  have  often  decided,  a  plaintiff  must  suc- 
ceed upon  the  theory  he  adopts  or  not  succeed  at  all. 
Judgment  affirmed. 


Filed  Feb.  26, 1891. 


No.  14,818. 

State,  ex  rel.  Egan,  v.  Wolever  et  al. 

Judge.— In/tfrior  Court.—A  Judge  or  magistrate  of  a  court  of  inferior  jurisdiction, 
acting  in  a  matter  which  is  within  bis  Jurisdiction,  is  entitled  to  the  same  Im- 
munity accorded  to  a  Judge  of  a  court  of  general  Jurisdiction. 

Same.— In  such  a  case,  a  Judge  or  a  magistrate  of  a  court  of  limited  jurisdiction  ia 
acting  within  his  jurisdiction  if  the  court,  over  which  he  presides,  has  jurisdic- 
tion of  the  subject-matter,  and  he  has  acquired  jurisdiction  of  the  persons  of  the 
parties  litigant. 

Same.— A  court  of  limited  jurisdiction  has  jurisdiction  of  the  subject-matter  in  a 
given  case  if  it  has  jurisdiction  of  the  class  of  cases  to  which  the  particular  case 
belongs. 

Same.— A  magistrate  or  a  judge  of  any  court,  whether  of  general  or  of  limited  Ju- 
risdiction, only  exceeds  his  jurisdiction  so  as  to  incur  civil  liability  where  he 
acts  wholly  without  jurisdiction,  and  where  the  authority  which  he  assnmes  to 
exercise  is  a  usurped  authority. 

Same.— Where  a  court  of  limited  jurisdiction  has  jurisdiction  in  a  given  cause  of 
both  subject-matter  and  of  the  parties,  an  application  for  a  change  of  venue, 
properly  made  and  erroneously  refused,  will  not  render  the  judge  or  magistrate 
liable  for  thereafter  assuming  to  retain  jurisdiction  and  dispose  of  the  case. 

Same.— Deciding  a  motion  for  a  change  of  venue  is  a  judicial  act,  and  the  im- 
munity accorded  for  such  decision  extends  to  the  consequences  legitimately 
flowing  therefrom. 

Same.— .Ifoi/or. — Change  of  Venue  Denied. — Civil  Liability, — A  mayor  who  mali- 
ciously, or  corruptly,  refuses  to  grant  a  change  of  venue,  upon  proper  applica- 
tion made,  in  a  case  pending  before  him,  is  not  liable,  civilly,  to  the  person  ap- 
plying for  it,  although  such  person  be  fined  and  imprisoned  as  a  result  of  the 
trial.  Dictrichs  v.  Schaic,  43  Ind.  175;  Barkeloo  v.  Randall,  4  Blackf.  476;  Krutz  v. 
Howardy  70  Ind.  174,  doubted. 

From  the  Tippecanoe  Circuit  Court. 

R.  C.  Pollard  and  G  R.  Pollard,  for  appellant. 
X.  D.  Boyd  and  12.  P.  Damdaon,  for  appellees. 

McBride. — This  was  a  sait  by  appellant  for  false  im- 
prisonment against  Andrew  W.  Wolever,  as  mayor  of  the 
city  of  Delphi,  and  Allen  M.  Eldridge  and  Henry  H.  Mont- 
man,  sureties  on  his  official  bond. 

Appellant  was  brought  before  the  mayor  for  trial,  charged 
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with  Qolawfully  selling  intoxicating  liquors  to  a  minor.  He 
was  prosecuted  by  the  name  of  James  Aikeus,  and  on  being 
arraigned  entered  a  plea  of  not  guilty. 

He  then  asked  for  a  change  of  venue  from  the  court. 
This  was  not  granted  him,  and  the  court  proceeded  to  hear 
and  determine  the  case.  He  was  adjudged  guilty,  and  fined 
(20  and  costs.  In  default  of  payment  he  was  committed  to 
jail,  where  he  remained  one  day,  and  then,  to  secure  his  re  - 
lease,  paid  the  fine  and  costs,  amounting  to  $30.80: 

Appellant  bases  his  right  to  recover  on  the  failure  of  the 
court  to  grant  him  a  change  of  venue,  and  on  the  circum- 
stances connected  therewith.  The  complaint  was  in  four 
paragraphs,  and  the  court  below  sustained  a  separate  de- 
murrer to  each  paragraph  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  An  ex- 
ception to  this  ruling,  properly  saved,  presents  the  only 
questions  in  the  record. 

Omitting  prefatory  and  technical  averments,  the  fiicts  con- 
stituting the  alleged  false  imprisonment  are  stated  in  the 
first  paragraph  of  the  complaint  as  follows: 

*'That  on  the  19th  day  of  December,  1887,  the  relator, 
Mike  Egan,  was  brought  before  said  defendant,  Andrew  W. 
Wolever,  upon  a  warrant  issued  by  him,  as  such  mayor, 
against  the  relator  by  the  name  of  ^  James  Aikens,'  upon 
the  charge  of  unlawfully  selling  liquor  to  a  minor,  and  was 
compelled  and  required  to  plead  to  said  charge.  Where- 
upon he  pleaded  not  guilty,  and  knowing  that  the  issue  thus 
made  could  not  be  fairly  tried  before  the  defendant,  Andrew 
W.  Wolever,  because  of  the  bias  and  prejudice  of  the  said 
Wolever  against  every  one  who  is  charged  with  unlawfully 
selling  intoxicating  liquors,  and  knowing  that  the  defendant, 
Wolever,  entertained  malice  towards  all  who  are  engaged  in 
the  lawful  business  of  selling  intoxicating  liquors,  and  being 
unwilling  to  subject  himself  to  the  peril  of  an  unjust,  unfair 
and  prejudiced  trial  of  the  charge  against  him,  before  the 
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trial  of  said  cause  began^  he  made  and  subscribed  an  affidavit 
iu  the  words  and  figures  following : 

■ 

*"  State  op  Indiana,  Carroll  County. 

"  *  State  op  Indiana  ^ 

vs.  >  Affidavit  for  Change  of  Venue. 

Mike  Eoan.         j 

'^  'The  defendant,  Mike  Egau,  being  first  duly  sworn,  says 
that  he  can  not  have  a  fair  and  impartial  trial  iu  said  cause 
before  the  mayor,  Andrew  Wolever,  on  the  account  of  his 
prejudice  against  said  defendant  and  his  defence  to  said  ac- 
tion. Mike  Eoan.' 

^^And  having  made  and  subscribed  said  affidavit,  he  re- 
quested the  defendant,  Andrew  W.  Wolever,  said  mayor,  to 
swear  him  to  said  affidavit,  to  permit  him  to  file  the  same, 
and  thereupon  to  grant  him  a  change  of  venue ;  but  said  de- 
fendant;  Wolever,  acting  as  such  mayor,  refused  to  swear 
him  to  said  affidavit,  refused  to  file  the  same  and  refused  to 
grant  him  a  change  of  venue,  and  proceeded  to  try  and  con- 
vict relator  of  the  offence  with  which  he  was  charged,  and  to 
inflict  punishment  upon  him  therefor.  That  in  so  acting  the 
defendant,  Wolever,  acted  unlawfully,  maliciously  and  cor- 
ruptly, well  knowing  his  duty  to  swear  the  relator  to  said 
affidavit,  and  that  the  same,  when  sworn  to,  was  sufficient  to 
compel  a  change  of  venue,  well  knowing  the  relator's  right 
to  apply  for  a  change  of  venue ;  that  this  relator  is  the  very- 
person  who  was  brought  before  the  defendant,  Wolever,  hy 
virtue  of  said  warrant,  the  only  person  who  pleaded  to  the 
charge  embraced  in  said  warrant,  and  the  affidavit  upon 
which  it  issued,  and  was  known  to  the  defendant,  Wolever, 
to  be  such  person." 

The  second  paragraph,  in  addition,  charges  that  the  ap- 
pellee having  in  said  cause  found  appellant  guilty  as  charged, 
adjudged,  as  his  punishment,  that  '^  he  make  his  fine  to  the 
State  of  Indiana  in  the  sum  of  twenty  dollars,  and  that  he 
be  imprisoned  iu  the  jail  of  Carroll  county  for days. 
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and  that  he  pay  the  costs  of  Ihe  prosecution,  and  stand  com- 
mitted until  said  fine  and  costs  are  paid  or  replevied.'^ 

Said  paragraph  then  proceeds  as  follows :  '^  And  adjudged 
no  other  punishment  or  penalty  whatever;  and  because 
the  relator  was  unable  to  pay  said  fine  and  costs  the  defend- 
ant, Wolever,  still  acting  as  such  mayor,  issued  his  mittimus 
to  the  jailer  of  Carroll  county,  Indiana,  in  which  said  defend- 
ant, Wolever,  falsely,  maliciously,  knowingly  and  corruptly, 
recited  and  declared  that  in  default  of  payment  of  such  judg- 
ment, or  costs,  the  defendant  was  further  adjudged  and  re- 
quired to  pay  the  same  by  manual  labor,  under  the  control 
of  the  street  commissioner,  in  streets,  or  other  public  works 

of  the  city  of  Delphi,  at  a  rate  of cents  per  day, 

and  commanding  said  jailer  to  receive  the  relator  into  his 
custody,  and  to  obey  the  judgment  so  recited  in  reference  to 
the  relator.  That  in  obedience  to  the  command  of  said  writ 
the  jailer  of  Carroll  county,  Indiana,  did  take  the  relator 
into  his  custody,  and  imprisoned  him  in  the  common  jail  of 
Carroll  county,  Indiana,  where  the  relator  was  imprisoned 
and  detained  for  the  period  of  one  day,  greatly  to  relat- 
or's damage/'  etc. 

The  third  paragraph  contains  the  additional  allegations 
that,  after  the  mayor  had  refused  to  swear  appellant  to  the 
affidavit  for  a  change  of  venue,  and  while  *^  said  cause  was 
yet  pending,  before  the  trial  thereof  was  begun,  and  before 
judgment  or  finding  therein  had  been  made  or  pronounced, 
the  relator  procured  the  services  of  a  notary  public  of  Car- 
roll county,  Indiana,  and  then  and  there,  in  the  presence  and 
hearing  of  the  defendant,  Andrew  W.  Wolever,  was  by  said 
notary  public,  sworn  to  the  truth  of  the  matters  set  fortli  in 
said  affidavit,  and  said  notary  public  then  and  there,  in  the 
presence  and  view  of  the  defendant,  Andrew  Wolever,  at- 
tached to  said  affidavit  his  notarial  seal,"  etc.,  and  alleged 
that  appellant  then  renewed  his  motion  for  a  change  of  venue, 
tendering  said  affidavit  in  support  of  the  motion,  but  that  the 
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mayor  refused  to  receive  or  examine  it,  or  to  graut  the 
change. 

The  fourth  paragraph  contains  no  material  averment  in 
addition  to  such  as  are  contained  in  one  or  more  of  the  otlier 
paragraphs. 

The  powers  and  duties  of  mayors  of  incorporated  cities 
are  defined  by  section  3062^  R.  S.  1881.  Amoug  other  powers 
conferred  upon  him  he  is  given,  within  the  limits  of  the  city, 
the  jurisdiction  and  powers  of  a  justice  of  the  peace  in  all 
matters,  civil  and  criminal,  arising  under  the  laws  of  this 
State.  In  crimes  and  misdemeanors  his  jurisdiction  is  co- 
extensive with  the  county  in  which  such  city  is  situated,  and 
his  jurisdiction  is  enlarged  over  that  of  a  justice  of  the  peace, 
so  that  he  may  adjudge  imprisonment  as  a  part  of  his  sen- 
tence, not  exceeding  thirty  days  in  the  city  or  county  prison. 

The  jurisdiction  of  justices  of  the  peace  in  criminal  cases 
is  defined  by  section  1637,  B.  S.  1881.  They  are  given  con- 
current jurisdiction  with  the  circuit  and  criminal  cojirts  to 
try  and  determine  all  cases  of  misdemeanors  punishable  by 
fine  only,  and  may  assess  fines  to  the  amount  of  twenty-five 
dollars. 

Selling  or  giving  intoxicating  liquor  to  a  minor  is  made 
a  misdemeanor  by  section  2094,  R.  S.  1881,  and  is  punishable 
by  fine  only. 

Appellant  was  arrested  on  a  warrant  issued  by  the  mayor 
upon  a  charge  of  selling  intoxicating  liquor  to  a  minor.  The 
prosecution  against  him  was,  therefore,  one  of  which  as 
mayor  he  had  jurisdiction.  Appellant  being  brought  into 
court  and  arraigned  entered  a  plea  of  not  guilty.  The  court 
then  had  jurisdiction  both  of  the  subject-matter  and  of  the 
person  of  appellant.  Indeed,  up  to  this  point  the  jurisdic- 
tion of  the  mayor  is  not  questioned.  The  question  is,  how 
far,  if  at  all,  are  the  mayor  and  his  sureties  liable  by  reason 
of  what  transpired  thereafter? 

The  position  of  appellant,  as  we  understand  it,  is  that  he 
was  entitled  to  the  change  of  venue  for  which  he  asked,  that 
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when  the  application  for  the  change  was  made  its  effect  was 
to  oii^t  the  jurisdiction  of  the  mayor,  and  that  all  his  subse- 
quent acts  were  coram  nonjudioe  and  void. 

There  is  nothing  novel  in  the  principle  here  involved,  as 
questions  concerning  the  liability  of  judicial  officers,  for 
their  acts  as  such,  have  engaged  the  attention  of  the  courts 
from  an  early  day.  The  only  difficulty  is  in  the  application 
of  that  principle  to  the  facts  in  any  given  case.  As  perti- 
nent to  the  question  we  quote  the  language  of  Foloer,  J., 
in  the  case  of  Lange  v.  Benedict,  73  N.  Y.  12  (18  Albany  Law 
Journal,  p.  11):  ''  There  are  not  many  topics  in  the  law  which 
have  received  more  discussion  and  consideration  than  that 
of  the  liability  of  a  person  holding  a  judicial,  or  qiMsi  judicial, 
office,  to  an  action  at  law,  for  an  act  done  by  him  while,  at 
the  same  time,  exercising  his  office.  The  principles  which 
should  govern  such  action  are,  therefore,  well  settled.  The 
difficulty  in  satisfactorily  disposing  of  a  particular  case  is, 
not  in  finding  the  rule  of  law  upon  which  it  is  to  be  decided, 
but  in  determining  on  which  side  of  that  rule  the  facts  of 
the  case  do  lie.  The  general  ru)e,  which  applies  to  all  such 
cases,  and  which  is  to  be  observed  in  this,  has  been  in  olden 
times  stated  thus :  ^  Such  as  are  by  law  made  judges  of  an- 
other, shall  not  be  criminally  accused,  or  made  liable  to  an 
action  for  what  they  do  as  judges ; '  to  which  the  Year  Books 
(43  Edw.  III.  9 ;  9  Edw.  IV.  3)  are  cited  in  Floyd  v.  Baker 
(12  Coke,  26).  The  converse  statement  of  it  is  also  ancient; 
where  there  is  no  jurisdiction  at  all  there  is  no  judge ;  the 
proceeding  is  as  nothing.  Perkinv  Proctor,  2  Wilson,  382-4, 
citing  the  Marehahea  Case  (10  Coke,  65-76),  which  says : 
/Where  he  has  no  jurisdiction,  non  est  judex.'  It  has  been 
stated  thus,  also  :  ^  No  action  will  lie  against  a  judge  acting 
in  a  judicial  capacity,  for  any  errors  which  he  may  commit, 
in  a  matter  within  his  jurisdiction.'  Gwynne  v.  Pool, 
Lutw.  290.  It  has  been,  in  modern  days,  carried  some- 
what further,  in  the  terms  of  the  statement :  Judges  of  su- 
perior or  general  jurisdiction  are  not  liable  to  civil  actions 
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for  their  judicial  acts^  even  when  such  acts  are  in  excess  of 
their  jurisdiction,  and  are  alleged  to  have  been  done  mali- 
ciously and  corruptly.     Bradley  v.  Fisher,  13  Wall.  351." 

The  case  of  Yates  v.  Lansing,  5  Johns.  282,  is  to  the  same 
effect.  Kent,  Ch.  J.,  in  announcing  the  opinion  of  the 
court,  citing  and  discussing  many  cases,  says  :  *'  These  cases, 
and  many  more  opinions  of  the  like  effect,  which  could  be 
gleaned  from  the  Year  Books,  conclusively  show  that  judges 
of  all  courts  of  record,  from  the  highest  to  the  lowest,  and 
even  jurors,  who  are  judges  of  fact,  were  always  exempted 
from  prosecution,  by  action  or  indictment,  for  what  they  did 
in  their  judicial  character." 

The  principle  has  also  been. recognized  and  applied  in  this 
State. 

In  the  case  of  Kress  v.  State,  ez  rd,,  65  Ind.  106,  it  is 
said  that  a  judicial  officer,  acting  in  the  exercise  of  judicial 
functions,  is  not  to  be  held  liable  to  a  party  injured,  however 
erroneous,  false  or  fraudulent  his  judgment  might  be.  See, 
also,  Elmore  v.  Overton,  104  Ind.  548,  where  the  court  says  : 
'^  It  is  well  settled,  and  hence  conceded,  that  a  judicial  of- 
ficer is  not  civilly  liable  for  an  erroneous  decision,  however 
gross  the  error  may  have  been,  or  however  bad  the  motive 
was  which  inspired  it.  Such  a  liability  would  be  inconsistent 
with  the  proper  exercise  of  judicial  functions."  See,  also, 
Larr  v.  State,  ex  rel,,  45  Ind.  364 ;  Statey  ex  rel,,  v.  Jackson, 
68  Ind.  58;  Hathran  v.  McOidlough,  68  Ind.  179;  State  v. 
Ross,  4  Ind.  541. 

A  very  interesting  and  instructive  discussion  of  the  im- 
munity of  judicial  officers  from  private  suits  will  be  found 
in  the  14th  chapter  of  Cooley  on  Torts.  See,  also,  the  cases 
there  cited,  and,  also,  the  article  on  "  False  Imprisonment,"  7 
Am.  &  Eng.  Encyc.  of  Law,  pp.  Q6l,€t  seq. 

While  it  may  at  first  blush  seem  unjust  to  assert  a  rule  so 
broad  as  to  cover  cases  of  alleged  fraud,  corruption  or  op- 
pression, and  may  seem  to  give  color  to  the  suggestion  that 
the  rule  was  created  by  the  courts  as  a  refuge  to  protect  them- 
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selves  from  the  full  measure  of  responsibility  meted  out  to 
men  generally^  reflection  will  show  that  it  is  not  only  based 
upon  almost  innumerable  precedents^  running  back  to  time 
immemorial^  but  that  it  is  founded  upon  broad  principles  of 
right  and  the  soundest  public  policy. 

No  man  is  fitted  to  act  as  judge  if  he  has  not  the  courage 
to  act  in  accordance  with  conscientious  convictions  of  rights 
and  without  fear  of  consequences  to  himself;  learnings  con- 
science and  courage  are  all  essential  qualities  for  those  whose 
duty  it  is  to  decide  upon  the  rights  of  their  fellows. 

The  student  of  English  and  American  history  will  recall 
many  instances  where  the  judiciary  has  stood  as  the  only  bar- 
rier to  protect  society  against  oppression  of  rulers  on  one 
hand,  or  from  the  effects  of  hasty  and  ill-advised  action, 
growing  out  of  some  wave  of  popular  feeling  or  some  flame 
of  excited  passion.  It  is  absolutely  essential,  not  only  to  the 
well-being  of  society,  but  to  the  preservation  of  our  govern- 
ment in  its  integrity,  that  the  independence  of  the  judiciary 
be  preserved. 

By  this  is  not  meant  that  they  should  not  be  held  respon- 
sible for  official  misconduct. 

Our  laws  wisely  provide  for  their  punishment  criminally 
for  official  malfeasance,  and  the  Constitution  makes  provis- 
ion for  their  impeachment  and  removal  in  a  proper  case. 
This,  however,  is  a  recognition  of  their  responsibility  to  the 
public,  to  the  State,  and  not  to  the  individual. 

The  cases  are  few  where  the  disappointed  litigant  does  not 
feel  that  injustice  has  been  done  him.  And,  as  has  been 
well  said  by  a  learned  author :  "  If  civil  actions  could  be 
maintained  in  such  cases  against  the  judge,  because  the  losing 
party  should  see  fit  to  allege  in  his  complaint  that  the  acts 
of  the  judge  were  done  with  partiality,  or  maliciously,  or  cor- 
ruptly, the  protection  essential  to  judicial  independence 
would  be  entirely  swept  away.  Few  persons,  sufficiently 
irritated  to  institute  an  action  against  a  judge  for  his  judicial 
acts,  would  hesitate  to  ascribe  any  character  to  the  acts  which 


314  SUPREME  COURT  OF  INDIANA. 

'  ■  I.I  -  ■  1 1 

State,  ex  rel,  £gan,  v.  Wolever  et  aL 

would  be  essential  to  the  maintenanoe  of  the  action.  *  •*  ^ 
The  civil  responsibility  of  the  judge  would  often  be  an  in- 
centive to  dishonest  instead  of  honest  judgments,  and  would 
invite  him  to  consult  public  opinion  and  public  prejudices, 
when  he  ought  to  be  wholly  above  and  uninfluenced  by  them. 
As  every  suit  against  him  would  be  to  some  extent  an  ap- 
peal to  popular  feeling,  a  judge,  caring  specially  for  his  own 
protection,  rather  than  for  the  cause  of  justice,  could  not  well 
resist  a  leaning  adverse  to  the  parties  againsf  whom  the  pop- 
ular passion  or  prejudice  for  the  time  being  was  running, 
and  he  would  thus  become  a  persecutor  in  the  cases  when  he 
ought  to  be  a  protector,  and  might  count  with  confidence  on 
escaping  responsibility  in  the  very  cases  in  which  he  ought 
to  be  punished.  *  *  *  Whenever,  therefore,  the 
State  confers  judicial  powers  upon  an  individual,  it  confers 
them  with  full  immunity  from  private  suits.  In  effect,  the 
State  says  to  the  officer  that  these  duties  are  confided  to  bis 
judgment ;  that  he  is  to  exercise  his  judgment  fully,  freely, 
and  without  favor,  and  he  may  exercise  it  without  fear ;  that 
the  duties  concern  individuals,  but  they  concern  more  espe- 
cially the  welfare  of  the  State,  and  the  peace  and  happiness 
of  society ;  that  if  he  shall  fail  in  the  faithful  discharge  of 
them  he  shall  be  called  to  account  as  a  criminal ;  but  that 
in  order  that  he  may  not  be  annoyed,  disturbed,  and  impeded 
in  the  performance  of  these  high  functions,  a  dissatisfied  in- 
dividual shall  not  be  suffered  to  call  in  question  his  offi- 
cial action  in  a  suit  for  damages.  This  is  what  the  State, 
speaking  by  the  mouth  of  the  common  law,  says  to  the  judicial 
officer.''     Cooley  on  Torts,  supra. 

It  is  said,  however,  that  while  this  may  be  the  rule  with 
respect  to  courts  of  general  jurisdiction,  it  is  not  the  rule  as 
applied  to  courts  of  special,  or  limited,  jurisdiction.  A  clear 
distinction  does  exist  in  the  application  of  the  rule  of  judi- 
cial immunity  to  the  two  classes  of  courts^  and  the  mayor's 
court  being  a  court  of  special  and  limited  jurisdiction  it  is 
necessary  to  note  the  limits  of  that  distinction.  We  will  say, 
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however,  in  passing  to  the  consideration  of  this  question, 
that  while  we  recognize  a  distinction  in  the  application  of  the 
rule  to  the  two  classes  of  courts,  we  recognize  no  such  dis- 
tinction in  the  rule  itself.  On  the  contrary,  where  jurisdic- 
tion exists  in  the  inferior  court,  the  rule  is  the  same.  A  dis- 
tinction is  also  to  be  noted  between  acts  which  are  judicial 
in  their  nature,  and  those  of  an  administrative,  or  minister 
rial,  character.  The  protection  extends  only  to  judicial  de- 
cisions, or  acts  of  a  judicial  character,  and  not  to  mere  ad- 
minbtrative  acts. 

The  test  by  which  the  question  of  liability,  or  non-liabil- 
ity, is  to  be  determined,  seems  to  lie  in  the  answer  to  this 
question :  Was  the  act  complained  of  an  exercise  of  judicial 
authority,  or  was  it  non-judicial  ?  As  applied  to  acts  which 
are  judicial  in  their  nature,  the  answer  to  this  query  depends 
upon  the  further  question  :  Had  the  court  jurisdiction  in 
the  given  case  ? 

Where  a  court  of  limited  jurisdiction  has,  in  a  given  case, 
jurisdiction  of  the  subject-matter,  and  of  the  persons  inter- 
ested, the  same  immunity  is  accorded  to  the  judge,  or  magis- 
trate, that  is  in  any  case  accorded  to  the  judge  of  a  court  of 
general  jurisdiction.  And  here  we  would  remark,  that  by 
jurisdiction  of  the  subject-matter  is  not  meant  simple  juris- 
diction of  the  particular  case  then  occupying  the  attention  of 
the  court,  but  jurisdiction  of  the  class  of  cases  to  which  the 
particular  case  belongs.  Jackson  v.  Smithy  120  Ind.  520 
(522)  ;  YcUes  v.  Lansing^  supra.  In  the  latter  case  it  is  said 
that  by  subject-matter  is  meant  the  abstract  thing,  and  not 
the  particular  case. 

It  is  said  that  in  courts  of  general  jurisdiction,  an  action 
never  lies  against  the  judge  because  he  has  jurisdiction  of 
all  causes.  In  courts  of  limited  jurisdiction  it  lies  only 
when  he  exceeds  that  jurisdiction,  and,  therefore,  is  not  in 
the  exercise  of  his  judicial  authority.  Little  v.  Moore,  4  N. 
J.  L.  74 ;  Gark  v.  Holdridge,  58  Barb.  61 ;  DyerW  Sniith,  12 
Conn.  384. 
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In  the  case  of  Little  v.  Moore,  supra,  it  is  said  :  "  It  may 
be  laid  down  as  a  universal  position^  which  admits  of  no  ex- 
ception, that  for  a  mere  error  of  judgment  in  the  execution 
of  his  office,  no  action  can  be  maintained  against  a  judge  of* 
nuy  court.  With  respect  to  special  and  limited  jurisdictions, 
it  is  said,  that  if  the  judge  shall  exceed  his  powers,  the  whole 
proceeding  is  coram  non  judice,  and  void;  and  that  all  con- 
cerned in  such  void  proceeding,  as  well  the  judge,  as  the 
ministerial  officer,  are  liable  in  trespass;  but  while  within 
his  jurisdiction,  adjudicating  upon  matters  lawfully  sub- 
mitted to  him,  how  erroneous  soever  his  opinions,  he  is  not 
liable.  In  courts  of  general  jurisdiction,  an  action  never 
lies  against  the  judge,  because  he  has  jurisdiction  of  all 
cases ;  in  courts  of  limited  jurisdiction,  it  lies  only  when  he 
exceeds  that  jurisdiction,  and  therefore  is  not  in  the  exer- 
cise of  his  judicial  authority.  The  principle,  therefore,  is 
the  same  in  all  courts.^' 

The  case  of  Pratt  v.  Gardner,  2  Cush.  63,  was  an  action 
on  the  case  in  which  it  was  alleged  in  the  declaration  that 
the  defendant,  who  was  a  justice  of  the  peace,  wilfully  and 
maliciously  received  a  false  and  groundless  complaint  against 
the  plaintiff  for  a  criminal  trespass,  and,  thereupon,  wilfully 
and  maliciously  issued  his  warrant,  upon  which  the  plaintiff 
was  arrested  and  carried  before  the  defendant  for  trial,  and 
was  by  him  wilfully  and  maliciously  tried  and  convicted 
without  being  allowed  an  opportunity  to  obtain  witnesses 
and  counsel ;  that  upon  such  conviction  the  defendant  ma- 
liciously sentenced  the  defendant  to  pay  a  fine  of  two  dollars 
and  costs;  and  that  upon  his  refusing  to  pay  the  same, plain- 
tiff was  committed,  by  the  order  and  warrant  of  the  defend- 
ant, to  the  common  jail,  where  he  remained  imprisoned  for 
one  day,  until,  to  obtain  his  discharge  therefrom,  he  was 
obliged  to  and  did  comply  with  the  defendant's  order  to  pay 
the  fine  and  costs  imposed  upon  him  by  the  sentence.  The 
court  held  that  the  action  could  not  be  maintained.  Refer- 
ring to  the  case  of  Yates  v.  Lansing,  supra,  and  other  cases 
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of  similar  tenor,  and  of  the  rule  there  laid  down  the  court 
says :  '^  These  rules  extend  as  well  to  a  justice  of  the  peace 
as  to  any  other  judicial  officer,,acting  within  his  jurisdiction, 
in  a  judicial  capacity." 

Even  in  courts  of  general  jurisdiction  there  may  be  a  case 
where  the  judge  would  be  liable  to  an  action.  In  the* case 
of  Bi'adley  v.  Fisher^  supra,  a  distinction  is  drawn  between  a 
case  where  the  court  has  exceeded  its  jurisdiction  and  where 
it  has  acted  withovi.  jurisdiction.  The  court  says :  "A  dis- 
tinction must  be  here  observed  between  excess  of  jurisdic- 
tion and  the  clear  absence  of  all  jurisdiction  over  the  subject- 
matter.  When  there  is  clearly  no  jurisdiction  over  the  sub- 
ject-matter, any  authority  exercised  is  a  usurped  authority, 
and  for  the  exercise  of  such  authority,  when  the  want  of 
jurisdiction  is  known  to  the  judge,  no  excuse  is  permissible.'' 
In  such  case  the  judge  of  the  court  of  general  jurisdiction 
occupies  precisely  the  same  position  as  the  judge  of  limited 
jurisdiction  who  has  exceeded  his  jurisdiction.  Having  no 
jurisdiction  he  is  no  judge,  and  this  suggestion  will  aid  us 
in  determining  when  a  judge  of  an  inferior  court  can  be  said 
to  have  so  exceeded  his  jurisdiction  as  to  render  him  liable. 

In  our  opinion  there  is  such  excess  of  jurisdiction  only 
where  the  entire  action  of  the  court  has  been  extra-juris- 
dictional,  when  he  has  assumed  a  jurisdiction  which  has 
never  existed,  and  that  there  is  no  such  excess  of  jurisdiction 
in  a  case  where  the  magistrate,  having  jurisdiction,  errone- 
ously refuses  to  grant  a  change  of  venue  to  which  the  party 
asking  it  is  entitled,  and  thereafter,  assuming  to  retain  ju- 
risdiction of  the  cause,  tries,  condemns  and  punishes  the 
party. 

The  position  of  appellant's  counsel  in  this  case  is  that  ap- 
pellant had  taken  all  the  necessary  steps  to  entitle  him  to  a 
change  of  venue,  that  such  acts  ousted  the  jurisdiction  of 
the  court,  and  that  all  the  subsequent  steps  taken  were  coram 
non  Judice,  and  void,  and  were,  within  the  meaning  of  the 
rule,  in  excess  of  the  jurisdiction  of  the  court,  and  that  he 
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is  therefore  liable,  because  when  he  tried  and  condemned  ap- 
pellant he  had  no  jurisdiction.  In  this  we  think  they  are  in 
error. 

It  must  be  conceded  that  if  the  necessary  steps  were  all 
taken  to  entitle  appellant  to  the  change  of  venue,  the  action 
of  the  mayor  in  thereafter,  over  his  objection^  assuming  to 
retain  jurisdiction,  and  the  resulting  trial  and  condemnation, 
were  coram  non  judice,  and  void.  Shoemaker  v.  Smith,  74 
Ind.  71  ;  Goldsby  v.  StaUy  18  Ind.  147  ;  Manly  v.  State,  52 
Ind.  215  ;  Duggins  v.  SLaiey  66  Ind.  350 ;  KruJtz  v.  Howard, 
70  Ind.  174;  Stale  v.  Shaw,  43  Ohio  St.  324 ;  Cerder  Tp.  v. 
Board,  etc.,  110  Ind.  579  ;  Krutz  v.  GhiffUh,  68  Ind.  444; 
Burkett  v.  Holman,  104  Ind.  6. 

Yet  this  would  not  necessarily  render  the  mayor  liable  to 
an  action.  True,  in  that  case  he  has  exceeded  his  jurisdiction, 
but  not,  we  think,  in  the  sense  in  which  that  word  is  used  in 
the  cases.  At  least  not  in  the  sense  in  which  the  use  of  the 
word  is  justified  by  principle. 

We  are  inclined  to  think  the  use  of  the  words  "excess" 
and  "  exceeded,''  in  that  connection,  unfortunate,  as  not  ex- 
pressing with  accuracy  the  idea  intende^d  to  be  conveyed.  A 
judge,  even  of  a  court  of  inferior  and  limited  jurisdiction, 
only  exceeds  his  jurisdiction,  so  that  he  is  liable  to  an  action, 
when  he  acts  xoithout  jurisdiction — when  he  assumes  a  juris- 
diction with  which  the  law  has  never  clothed  him;  or  when, 
having  had  jurisdiction,  he  has  lost  it  in  some  way,  as  by  a 
discontinuance  of  the  cause,  and  afterwards,  without  notice, 
assuming  to  act,  as  in  the  case  of  Dyer  v.  Smith,  12  Conn. 
384;  or  when,  having  jurisdiction,  he  should  grant  a  change 
of  venue,  and  thereafter  assume  to  act  without  consent  of 
the  parties.     Having  jurisdiction,  he  does  not  lose  it  by  the 
mere  fact  that  an  application  for  a  change  of  venue  is  made. 
The  application  for  a  change  of  venue  in  itself  calls  for  ju- 
dicial action.     Ruling  on  such  a  motion  is  a  judicial  act. 
Having  jurisdiction  of  the  subject-matter  and  of  the  person 
of  the  defendant  when  the  application  is  made,  his  decision 
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thereon  is  privileged  to  the  same  extent  as  would  be  the  de- 
cision of  a  court  of  general  jurisdiction  on  such  a  mo- 
tion. 

litis  means,  of  course,  that  whether  he  decides  it  right  or 
wrong,  he  is  protected  without  reference  to  the  motive  that 
may  impel  him  to  the  deci<tioii.  If  he  decides  the  motion 
wrong,  and  is  protected  therein,  it  will  not  do  to  say  that 
the  immunity  ends  with  the  decision  of  that  single  question, 
but  it  extends  to  such  additional  rulings  and  such  additional 
action  as  necessarily  or  legitimately  might  follow  if  the  de- 
cision was  correct. 

The  conclusion  we  have  reached  renders  it  unnecessary  to 
decide  several  other  questions  which  are  presented  by  the 
record  and  argued  by  counsel.  We  will,  however,  refer  to 
some  of  them  for  the  reason  that  they  make  more  clear  the 
correctness  of  our  conclusion. 

The  affidavit  first  presented  to  the  mayor  was  not  sworn 
to,  and  appellant  demanded  that  the  mayor  administer  the 
oath.  This  the  mayor  declined  to  do,  and  counsel  for  the 
appellees  seriously  insist  and  argue  that  it  was  not  his  duty 
to  do  so.  Without  deciding  this  question,  it  is  enough  to 
say  that  the  decision  of  such  question  by  the  mayor  was 
necessary,  and  was  clearly  a  judicial  act.  After  the  refusal  by 
the  mayor  to  administer  the  oath  the  appellant  was  sworn 
to  the  truth  of  the  affidavit  by  a  notary  public,  and  renewed 
his  motion.  Applications  for  a  change  of  venue  from  a 
mayor  are  governed  by  the  law  governing  change  of  venue 
from  justices  of  the  peace.  The  statute  relating  to  such 
change  says  **  Changes  of  venue  shall  be  granted  whenever 
affidavit  shall  be  made  before  the  justice  by  either  party," 
etc.     Elliott's  Supp.,  section  297. 

Appellees  insist  that  this  requires  that  such  affidavit  must 
be  made  before  the  justice  or  mayor,  and  that  an  affidavit 
made  before  a  notary  public  can  not  be  recognized. 

Like  the  preceding  question,  this  again  compelled  a  de- 
cision by  the  mayor,  which  was  essentially  judicial. 
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Again^  the  prosecution  was  in  the  name  of  the  State  of 
Indiana  v.  James  Aikens.  Appellant  respodded  to  this 
name  and  entered  a  plea  of  not  guilty.  The  statute^  section 
1742,  R.  S.  1881,  prescribes  that  "  If  a  defendant  be  ac- 
cused by  a  wrong  name,  unless  he  declare  his  true  name  be- 
fore pleading,  he  shall  be  proceeded  against  by  the  name  in 
the  indictment  or  information .'' 

Without  declaring  his  true  name  in  any  other  way,  appel- 
lant presented  the  affidavit  hereinbefore  set  out.  Appellees 
insist  that  the  court  could  not  recognize  an  applidiation  for  a 
change  of  venue  by  "  Mike  Egan "  in  a  prosecution 
against  ^'  James  Athens j^  and  this  question  the  mayor  was 
compelled  to  decide,  and  such  decision  was  judicial  in  its 
nature. 

While  not  necessary  to  the  decisipn  of  this  case,  it  is  right 
to  say  that  in  the  opinion  of  this  court  the  cases  of  Dietrichs 
V.  SchaWy  43  Ind.  175 ;  Barkeloo  v.  Randall,  4  Blackf.  476, 
and  Kriitz  v.  Hoivard,  supra,  in  so  far  as  they  relate  to 
questions  herein  considered,  rest  on  questionable  ground. 

The  court  below  did  not  err  in  sustaining  a  demurrer  to 
the  complaint. 

Judgment  affirmed  with  costs. 

Filed  Feb.  19,  1891. 


No.  14,732. 

Kempshall  v.  East  et  al. 

Pleading. — Action  on  Bond.— Breach  of  Warranty, — Oross-GomplairU — In 
an  action  on  the  bond  of  an  insurance  agent,  a  cross- complaint,  based 
on  a  breach  of  contract,  which  alleges  that  the  company  sold  to  the 
agent  renewals  warranted  to  be  worth  a  certain  sum ;  that  the/  were 
afterwards  ascertained  to  be  worth  a  much  less  sum,  whereupon  the 
contract  was  cancelled  and  the  notes  given  in  consideration  for  the  re- 
newals surrendered,  does  not  state  a  cause  of  action,  as  the  complainant 
is  not  shown  to  have  been  injured  by  the  breach  of  the  warranty. 

Same. — Answer. — Release  of  Bond. — An  answer  by  the  sureties  on   such 
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bond  alleging  that  the  obligee  agreed  to  cancel  the  boud  on  the  com- 
pliance bj  the  principal  with  certain  stipulations,  without  alleging  a 
compliance  or  an  offer  of  compliance,  is  bad. 

From  the  Lawreuce  Circuit  Court. 

J.  H,  Louden  and  W.  P.  RogerSy  for  appellant. 
R.  W.  Miers  and  H.  C.  DuncaUy  for  appellees. 

OldS;  C.  J. — This  action  was  brought  by  the  appellant 
against  the  appellees  to  recover  on  a  bond  executed  by  the 
appellee  John  R.  Ekist^  as  principal^  and  the  other  appellees 
as  sureties.  The  action  was  commenced  in  the  Monroe  Circuit 
Courty  and  a  change  of  venue  taken  and  the  cause  trans- 
ferred to  the  Lawrence  Circuit  Court. 

There  was  a  trial  resulting  in  a  verdict  and  judgment  in 
&vor  of  the  appellant  against  the  appellee  John  R.  East 
for  |32y  and  in  favor  of  the  other  appellees. 

Appellant  made  a  motion  for  a  new  trial,  which  was  over- 
ruled and  exceptions  taken,  and  the  ruling  is  assigned  as 
error.     There  are  other  errors  assigned. 

On  the  5th  day  of  February,  1887,  the  appellant  appointed 
the  appellee  John  R.  East  general  agent  of  the  ^tna  Life 
Insurance  Company  for  the  southern  part  of  Indiana,  and 
said  appellant  and  East  entered  into  a  written  contract  in 
regard  to  the  business,  and  as  a  security  for  the  performance 
of  his  duties  as  such  agent,  under  said  contract,  appellee 
East  executed  the  bond  in  suit  for  $5,000,  with  the  other 
appellees  as  sureties.  This  suit  is  brought  upon  the  bond, 
alleging  a  failure  on  the  part  of  appellees  to  pay  over  money 
collected. 

The  first  error  assigned  and  discussed  is  the  ruling  of  the 
court  in  overruling  appellant's  demurrer  to  the  first  par- 
agraph of  the  cross-complaint  of  the  appellee  John  R.  East. 
In  this  paragraph  of  cross-complaint,  it  is  averred  by  said 
East  that  on  the  15th  day  of  July,  1886,  the  appellant  em- 
ployed the  appellees  John  R.  East  and  William  H.  East  as  a 
Vol.  127.— 21 
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firm  by  the  name  and  style  of  East  &  East,  as  general  agents  of 
the  ^tna  Life  Insurance  Company  for  the  southern  part  of 
the  State  of  Indiana,  and  on  said  dav  sold  to  said  firm  the  re- 
newals  of  said  oiHce,  amounting,  as  then  represented,  to  the 
sum  of  $23,000,  for  and  in  consideration  of  the  sum  of 
$2,000,  and  took  the  notes  of  said  firm  for  said  sum,  paya- 
ble in  one  year  from  the  date  thereof;  that  said  firm  of  East 
&  East  took  charge  of  said  agency  under  said  contmct,  with 
the  further  agreement  that  said  f^st  &  East  were  to  retain 
of  the  commissions,  on  renewals,  five  per  cent,  thereon,  and 
send  the  plaintifi^  two  per  cent,  of  the  same,  the  company 
allowing  an  entire  commission  of  seven  per  cent,  on  said  re- 
newals; that  on  the  5th  day  of  February,  1887,  it  was  as- 
certained that  said  renewals  did  not  amount  to  said  sum  for 
which  they  were  sold,  but  that  they  amounted  to  the  sum  of 
$14,000  only,  whereupon  the  said  plaintifi^  and  said  firm 
agreed  that  the  said  notes  should  be  surrendered,  the  con» 
tract  cancelled  and  that  the  said  William  H.  East  should  re- 
tire from  said  firm  and  the  business  should  be  continued  bv 
the  appellee  John  R.  East,  who,  by  further  agreement  of 
all  the  parties,  was  to  assume  the  liabilities  of  the  said  firm 
of  East  &  East,  and  be  entitled  to  all  claims  which  said 
William  H.  might  have  against  said  plaintiff.  There  is  a 
further  averment,  as  follows :  "  That  at  the  time  of  the  sale 
of  said  renewals  to  the  said  firm  of  East  &  East,  the  said 
plaintiff  agreed  and  warranted  said  renewals  to  amount  to 
sum  of  $23,000,  and  that  relying  upon  said  warranty  said 
firm  purchased  said  renewals  and  not  otherwise;  that  by 
reason  of  the  premises  the  plaintiff  sustained  damages  in  the 
sum  of  $1,000.  Wherefore  defendant  demands  judgment 
for  the  sum  of  $1,000  against  the  plaintiff,  and  all  proper 
relief.'^ 

The  paragraph  is  bad.  It  alleges  a  sale  of  the  renewals 
by  which  East  &  East  were  to  retain  five  per  cent,  commis- 
sion on  the  renewals,  and  were  appointed  the  general  agents 
of  the  company,  for  which  said  East  &  East  executed  their 
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Dotes,  payable  in  one  year,  for  $2,000,  and  that*  appellant 
warranted  the  renewals  to  amount  to  $23,000;  that  it  was 
ascertained  that  the  renewals  only  amounted  to  $14,000,  and 
they  rescinded  the  contract,  and  appellant  surrendered  the 
notes  for  $2,000,  and  a  new  contract  was  entered  into,  by 
which  appellee  John  R.  East  became  the  sole  agent. 

The  only  averments  which  can  be  construed  to  allege  a 
breach  of  any  contract  relate  to  a  breach  of  the  warranty  as 
to  the  renewals  amounting  to  $23,000.  Subsequently  an- 
other contract  was  made,  rescinding  that  contract,  and  con- 
taining an  agreement  to  surrender  the  notes  for  $2,000,  which 
is  the  only  consideration  given  for  the  renewals. 

This  paragraph  of  cross-complaint  does  not  state  any  cause 
of  action. 

The  sureties  filed  a  separate  answer  to  the  complaint.  The 
appellant  filed  a  demurrer  to  the  second  paragraph  of  said 
answer,  which  was  overruled,  and  the  ruling  is  assigned  as 
error. 

By  this  paragraph  the  sureties  admit  the  execution  of  the 
bond  by  John  R.  East  as  principal  and  the  other  appellees 
as  sureties,  and  aver  that  on  the  25th  day  of  October,  1887, 
said  John  R.  East  and  the  appellant  terminated  the  contract 
for  which  said  bond  was  given  ;  that  the  bond  sued  on  in  this 
action  was  executed  on  the  7th  day  of  March,  1887,  to  secure 
the  contract  sued  on  in  this  action  ;  that  said  contract  con- 
tinued in  force  until  October  25th,  1887,  when  the  appellant 
and  said  John  R.  East  had  a  full  settlement  of  the  business 
of  said  agency  mentioned  in  the  complaint,  and  it  was  then  and 
there  agreed  between  them,  without  the  knowledge  or  con- 
sent of  these  defendants,  the  sureties,  or  any  of  them,  that 
said  East  would  release  all  his  interest  in  the  renewals  of  the 
said  agency,  and  turn  over  to  said  appellant  as  security  a  cer- 
tain note  and  mortgage  on  lot  342  in  the  city  of  Blooming- 
ton,  Indiana ;  also  release  the  said  appellant  from  further 
liability  on  the  contract  herein,  and  that  said  East  should 
continue  to  act  as  such  agent  for  said  appellant  at  a  salary 
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of  $100  per  month,  and  the  said  East  to  execute  a  new  bond 
for  the  performance  of  the  new  contract ;  that  at  the  time  of 
said  settlement,  in  consideration  of  the  foregoing  facts,  the 
said  appellant  then  and  there  agreed  to  release  all  of  these 
defendants  from  further  liability  on  the  bond  sued  on  in  this 
action,  and  agreed  to  surrender  and  cancel  said  bond  on  the 
25th  day  of  December,  1887,  and  did  turn  over  to  him  said 
note  and  mortgage ;  that,  in  pursuance  of  said  contract,  the 
said  John  R.  East  did  work  for  said  plaintiff  uotil  the  15th 
day  of  December,  1887;  that  at  the  time  of  said  settlement 
the  said  East  was  charged  with  a  balance  of  $1,371.70  ;  that 
there  was  due  the  said  East  of  uncollected*  commissions  on 
new  business  the  sum  of  $700,  as  well  as  could  then  be  ascer- 
tained, which  was  to  be  credited  on  said  sum  charged  against 
liim;  that  the  note  and  mortgage  amounted  to  the  sum  of 
$800,  all  of  which  was  accepted  and  done  in  full  discharge 
of  the  bond  in  suit. 

The  consideration  pleaded  for  the  release  of  the  bond  in 
this  paragraph  consists  of  four  elements,  as  follows:  1st. 
East  was  to  release  all  his  interest  in  the  renewals  of  the 
said  agency.  2d.  East  was  to  turn  over  to  the  appellant  as 
security  a  certain  note  and  mortgage  on  lot  342  in  the  city 
of  Bloomington,  Indiana.  3d.  East  was  to  release  the  said 
appellant  from  further  liability  on  the  contract  sued  on ;  and, 
4th.  East  was  to  continue  to  act  as  agent  at  $100  per  month. 

To  make  a  good  answer  it  was  necessary  to  aver  a  com* 
pliance  with  these  stipulations  of  the  contract,  t.  e.,  it  was 
necessary  to  aver  that  East  released  all  his  interest  in  the  re* 
newals  of  said  agency  ;  that  he  turned  over  to  the  appellant 
the  note  and  mortgage  on  said  lot  342 ;  that  he  released  the 
appellant  from  all  further  liability  on  the  contract  sued  on, 
and  that  he  continued  to  work  for  the  plaintiff  at  $100  per 
month,  or  that  he  offered  and  was  ready  and  willing  to  do 
these  things. 

It  is  impossible  to  tell  from  the  language  of  the  answer  as 
copied  into  the  record  what  it  was  intended  to  aver.   It  does 


NOVEMBER  TERM,  1890. 


325 


Cos  V.  Haan. 


Dot  aver  with  any  certainty  that  East  did  any  of  these  things 
except  that  he  acted  as  agent^  at  $100  per  month  for  a  time. 
The  answer  is  uncertain,  defective,  and  bad ;  the  demurrer 
should  have  been  sustained  to  it. 

Objection  is  made  to  the  third  paragraph  of  the  separate 
answer  of  appellee  John  R.  East. 

This  paragraph  pleads  a  good  set-off,  and  there  was  no  er- 
rpr  in  overruling  the  demurrer  to  it,  nor  do  we  think  there 
was  any  error  in  overruling  the  deniurrer  to  the  fifth  par- 
agraph of  answer. 

There  are  numerous  other  questions  presented  which  arise 
on  the  motion  for  a  new  trial,  but  they  may  not  arise  on  a 
re-trial  of  the  cause. 

For  the  error  in  overruling  the  demurrer  to  the  first  par- 
agraph of  cross-complaint,  and  the  demurrer  to  the  second 
paragraph  of  the  answer  of  the  sureties  the  judgment  must 
be  reveraed. 

Judgment  reversed,  at  costs  of  the  appellees,  with  instruc- 
tioDS  to  proceed  in  accordance  with  this  opinion. 

PUed  Feb.  25, 1891. 


^- 


No  14,748. 

Cox  V.  Hatjn. 

Bbal  Estate  Aoent. — Exchange, — Chmmisnon  from  Both  PrincipdU. — 
Where  a  real  estate  broker,  with  property  in  his  hands  for  sale,  brings 
together  the  owner  thereof  and  another  owner  who  employs  him  to 
make  an  exchange,  he  is  entitled  to  compensation  from  the  latter,  if  he 
acts  in  good  faith,  and  the  parties  make  their  own  bargain  uninfluenced 
bj  his  representations. 

From  the  Boone  Circuit  Court. 

8.  M.  Ralston  and  J/.  Keefey  for  appellant. 
T.  W.  Lockhart,  for  appellee. 
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Elliott,  J. — This  case  has  been  twice  tried,  and  the  re- 
sult iu  each  instance  has  been  against  the  appellant.  He 
asks  a  reversal  upon  the  ground  that  the  trial  court  erred  in 
denying  him  a  new  trial. 

The  point  is  made  that  the  verdict  is  not  sustained  by  the 
evidence,  and,  in  support  of  this  point,  it  is  urged  that  the 
evidence  fails  to  establish  a  fact  essential  to  a  recovery.  The 
fact  which  it  is  said  is  not  proved  is  that  the  appellant  did 
not  have  knowledge  that  the  appellee  was  acting  for  the  par- 
ties in  making  an  exchange  of  real  estate.  To  understand 
the  question  it  is  necessary  to  outline  the  facts.  The  appel- 
lee was  a  real  estate  broker,  and  had  in  his  hands  for  sale  a 
farm  belonging  to  Avery  Fish.  The  appellant  asked  the 
appellee  if  he  had  a  farm  which  he  could  exchange  for  prop- 
erty in  the  city  of  Lebanon,  and  this  opened  the  negotiations 
which  led  to  the  exchange  of  property.  After  several  inter- 
views the  two  owners  were  brought  together,  and  an  exchange 
effected,  the  owners  fixing  the  terms  of  the  exchange. 
The  meeting  took  place  in  the  appellee's  office,  and  the  terms 
of  the  exchange  were  there  agreed  upon  by  the  owners  them- 
selves without  any  suggestions  as  to  terms  from  the  broker. 
The  appellee,  in  his  testimony,  says  that  the  owners  "  knew 
that  he  was  acting  as  agent  for  them  both,''  and  he  also  tes- 
tifies that  the  appellant  agreed  to  pay  him  a  commission  of 
one  and  a  half  per  cent.  This  evidence  fully  sustains  the 
verdict.  It  is  probable  that  without  any  direct  testimony 
showing  that  the  appellant  knew  that  the  broker  was  acting 
for  the  other  party  to  the  exchange  the  fact  that  he  was  so 
acting  would  be  necessarily  inferable  from  the  fact  that  the 
appellant  knew  the  business  in  which  the  appellee  was  en- 
gaged, and  knew  that  he  already  had  in  his  hands,  as  broker, 
the  property  of  the  other  party  to  the  contract  of  exchange. 

If  an  owner  goes  to  a  broker  and  promises  to  pay  him  a 
commission  for  effecting  an  exchange  with  another  owner  who 
has  already  employed  the  broker,  it  is  no  more  than  reason- 
able to  infer  that  he  does  so  with  knowledge  that  if  the 
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broker  rendered  service  to  both  parties  he  will  expect  com- 
pensation from  both  of  them. 

It  is  a  mistake  to  suppose  that  an  ordinary  real  estate 
broker  occapies  the  same  position  as  an  agent  employed  to 
bay  or  sell  specific  property,  for  such  a  broker  is  generally  a 
middleman,  employed  to  bring  the  principals  together,  and 
give  them  an  opportunity  to  efiect  an  exchange  of  property. 
Pape  V.  Wright,  116  Ind.  602;  Vinton  v.  Baldmn,  88  Ind. 
104;  Aleocander  v.  North  Western  Christian  University ,  57 
Ind.  466  ;  Rowe  v.  Stevens,  53  N.  Y.  621 ;  Rupp  v.  Sampson, 
16  Gray,  398 ;  Barry  v.  Schmidt,  27  Alb.  L.  J.  297 ;  Stewart 
v.  Mather,  32  Wis.  344;  Herman  v.  Martineau,  1  Wis.  136. 
If  the  broker  is  guilty  of  fraud,  or  if  he  takes  any  advantage 
of  his  position  to  the  injury  of  his  principal,  he  can  not  re- 
cover commissions;  but  where,  e&  here,  he  acts  in  good 
faith,  brings  the  principals  together  in  his  own  office,  and 
they  make  their  own  bargain,  uninfluenced  by  any  representa- 
ations  of  his,  he  is  entitled  to  compensation. 

The  trial  court  did  not  err  in  treating  the  showing  for  a 
new  trial,  upon  the  ground  of  newly-discovered  evidence,  as 
insufficient. 

Judgment  affirmed. 

FUed  Feb.  19, 1891. 


No.  14,767. 

Gillett  v.  Sullivan. 

• 

JuDOKEKT.— jEh/orceni«»U  Enjoined, — Intolvency  of  Plaintiff, — Lien  on  Defend- 
anf$  Land  Owed  by  Plaintiff. — An  insolvent  judgment  creditor,  seeking  to 
enforce  his  judgment  generally,  who  has  conveyed  to  the  judgment 
debtor,  by  warranty  deed,  a  tract  of  land  upon  which  there  is  a  valid 
mortgage  owed  by  such  creditor,  will  be  enjoined  until  such  mortgage 
is  satisfied,  regardless  of  the  fact  that  such  creditor  has  especially 
agreed  to  pay  it. 

From  the  Madison  Circuit  Court. 
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H.  D,  Thompson,  for  appellant. 

W,  A.  Kittinger  and  L.  M,  Schwinn,  for  appellee. 

Olds,  C.  J. — This  is  a  suit  by  the  appellant  against  the 
appellee  upon  a  promissory  note  executed  by  the  appellee  in 
her  maiden  name  of  Emma  Chaplin. 

The  appellee  filed  a  cross-complaint^  consisting  of  two 
paragraphs^  to  which  the  appellant  first  addressed  a  mo- 
tion to  strike  out,  and  then  a  demurrer  to  each  paragraph. 
The  motion  and  demurrer  were  overruled^  and  exceptions 
reserved.  These  rulings  are  assigned  as  error,  and  question 
the  sufficiency  of  the  paragraphs  of  cross-complaint. 

The  paragraphs  are  not  materially  different.  It  is  alleged 
in  each  paragraph  that  John  C.  Chaplin,  Jr.,  and  Caroline 
T.  Gillett  each  owned  an  undivided  interest  in  certain  real 
estate,  which  interest  they  had  inherited  from  their  father, 
John  Chaplin,  Sr.,  deceased ;  that  said  John  Chaplin,  Jr.^ 
and  Caroline  T.  Gillett  and  her  husband  mortgaged  said  real 
estate  to  Braxton  Baker  to  secure  a  note  for  $326  and  inter- 
est and  attorney's  fees,  which  note  was  signed  by  said  mort- 
gagors; that  appellee  first  purchased  of  said  John  Chaplin, 
Jr.,  his  interest  in  said  real  estate  for  $600,  which  sum  he 
has  paid,  and  afterwards  purchased  the  interest  of  the  appel- 
lant in  said  real  estate  for  $600,  and  executed  to  her  two  notes 
for  part  of  the  purchase-money,  one  of  which  is  the  note  in 
suit  for  $260,  and  the  other  appellee  has  paid ;  that  as 
a  part  of  the  consideration  of  said  notes  executed  by  the  ap- 
pellee to  appellant,  appellant  agreed  to  pay  off  and  cancel 
the  mortgage  on  said  real  estate  given  to  Baker;  that  ap- 
pellant conveyed  said  real  estate  to  appellee  by  deed  of  gen- 
eral warranty;  that  the  note  to  Baker  has  not  been  paid, 
and  that  he  brought  suit  on  «8aid  note  and  for  the  fore- 
closure of  the  mortgage  securing  the  same,  making  all  the 
parties  hereto  parties  to  such  foreclosure  suit,  and  obtained 
judgment  on  his  note  against  the  makers,  and  foreclosure 
of  the  mortgage  against  all  of  said  parties;  that  the  appel- 
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lant  appealed  from  said  judgment  to  the  Supreme  Court^but 
that  said  judgment  was  still  in  full  force,  unreversed  and 
unsatisfied.  That  the  said  appellant  and  her  husband,  and 
John  Chaplin,  Jr.,  are  each  and  all  insolvent,  so  that  a  suit 
upon  their  warranty  would  be'  unavailing  in  case  the  appel- 
lee is  compelled  to  pay  said  mortgage  debt. 

Prayer  that  appellant  be  restrained  from  prosecuting  this 
suit  or  from  collecting  said  note  until  the  note  and  mort- 
gage in  favor  of  Baker  are  fully  paid  and  satisfied. 

There  was  a  special  finding  of  facts  made  by  the  court  and 
conclusions  of  law  stated,  and  a  judgment  rendered  in  favor 
of  the  appellant  against  the  appellee,  and  a  further  order 
and  judgment  that  said  judgment  shall  not  be  collected  by 
execution  until  the  note  and  mortgage  in  favor  of  Baker,  on 
which  judgment  had  been  rendered,  were  fully  paid  and  sat- 
isfied ;  in  other  words,  staying  proceedings  on  the  judgment 
until  the  Baker  note  and  mortgage  were  paid,  and  the  land 
released. 

The  paragraphs  of  cross-complaint  were  sufficient  to  en- 
title the  appellee  to  have  proceedings  upon  the  judgment 
stayed  until  the  note  and  mortgage  to  Baker  had  been  paid 
and  cancelled,  whereby  the  real  estate  is  released.  This  is 
true  independent  of  the  contract  alleged  iu  the  cross-com- 
plaint that  the  appellant  contracted  to  pay  the  Baker  mort- 
gage as  a  part  of  the  consideration  of  the  note. 

It  is  alleged  in  each  paragraph  that  the  land  conveyed  by 
the  appellant  to  the  appellee,  for  which  the  note  in  suit  was 
given,  was  encumbered  by  a  mortgage  executed  by  the  ap- 
pellant ;  that  appellant  executed  to  appellee  a  warranty  deed 
for  the  land,  and  that  appellant  and  the  other  grantors  of 
the  land  were  totallv  insolvent ;  that  the  note  secured  bv 
mortgage  was  past  due  and  judgment  had  been  rendered 
upon  it.  The  appellant  was  one  of  the  makers  of  the  note 
to  Baker,  and  one  of  the  mortgagors  in  the  mortgage  secur- 
ing the  note.  She  was  liable  individually  for  the  whole  note, 
and  the  land  conveyed  by  her  was  liable  for  the  whole  debt 
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to  Baker.  While  the  appellee  might  have  paid  off  the  note 
and  held  it  as  a  set-off  against  the  note  given  the  appellant^ 
yet  she  was  not  compelled  to  do  so.  The  appellee  was  en- 
titled in  equity  to  have  the  collection  of  the  note  against  her 
suspended  until  the  appellant  removed  the  encumbrances 
from  the  land  conveyed.  The  appellant  in  good  conscience 
ought  not  to  ask  the  payment  of  the  note  to  her  while  there 
was  an  outstanding  lien  against  the  land  conveyed  which 
appellee  would  be  compelled  to  pay,  and  which  she  could 
not  collect  by  reason  of  the  insolvency  of  the  appellant  and 
the  other  warrantors.  If  the  appellee  is  compelled  to  pay 
the  note  in  suit  and  afterwards  to  pay  the  mortgage  debt  to 
Baker,  she  would  be  without  remedy  by  reason  of  the  insol- 
vency of  her  grantors. 

In  High  on  Injunctions,  in  speaking  of  enjoining  against 
actions  at  law,  it  is  said  (section  45)  :  '*  The  injunction  is 
directed,  not  to  the  court,  but  to  the  litigant  parties,  and  in 
no  manner  denies  the  jurisdiction  of  the  legal  tribunal. 
It  merely  seeks  to  control  the  person  to  whom  it  is  ad* 
dressed,  and  to  prevent  him  fro.m  using  the  process  of  courts 
of  law  where  it  would  be  against  conscience  to  allow  him  to 
proceed.  It  is  granted  on  the  ground  that  an  unfair  use  is 
being  made  of  the  legal  forum,  which,  from  circumstances 
of  which  equity  alone  can  take  cognizance,  should  be  re- 
strained lest  an  injury  be  committed  wholly  remediless  at 
law."    See,  also,  section  243. 

Such  is  the  state  of  facts  existing  in  this  case,  as  shown  by 
the  allegations  of  the  cross-complaint.  If  the  appellant  is 
permitted  to  prosecute  this  suit  to  final  judgment  and  execu- 
tion, and  collect  the  note  in  suit  from  the  appellee,  the  appel- 
lee being  in  a  position  where  she  would  be  compelled  to  pay 
the  mortgage  debt  to  Baker  or  lose  the  land  purchased,  her 
remedy  by  suit  upon  the  warranty  would  be  worthless  by 
reason  of  the  insolvency  of  the  grantors.  To  permit  the 
appellant  to  enforce  the  collection  of  her  judgment  in  this 
case  by  execution  would  be  permitting  the  ap])ellant  to  make 
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an  unfair  use  of  the  legal  forum,  and  leave  the  appellee  rem- 
ediless. There  are  some  decisions  of  this  court  in  harmony 
with  this  theory.  See  Richer  v.  Pratty  48  Ind.  73 ;  Arnold 
V.  Oarl,  18  Ind.  339;  Fehrle  v.  Turner,  77  Ind.  530. 

This  question  was  not  clearly  presented  in  the  case  of 
Chaplin  v.  Baker,  124  Ind.  385. 

There  was  no  error  in  overruling  the  motion  to  strike  out 
the  cross-complaint  or  in  overruling  the  demurrer  to  each 
paragraph  thereof. 

Nor  is  there  any  available  error  in  the  conclusions  of  law 
stated  by  the  court.  The  facts  found  are  substantially  as 
alleged  in  the  cross-complaint.  They  are  not  as  fully  stated 
as  they  should  be,  but  a  proper  judgment  was  rendered. 
Judgment  was  rendered  in  favor  of  the  appellant,  but  a 
further  order  and  judgment  was  entered  staying  the  execu- 
tion for  the  collection  thereof  until  the  payment  of  the  mort- 
gage debt  to  Bohn  and  the  satisfaction  of  the  mortgage  se- 
curing the  same,  which  was  a  lien  upon  the  land  prior  to  the 
conveyance  of  the  same  by  the  appellant  to  the  appellee. 
This  was  the  relief  which  the  appellee  was  entitled  to  under 
the  facts  found.  Nor  was  there  any  error  in  overruling  ap- 
pellant's motion  for  judgment  on  the  special  finding. 

There  was  no  error  in  overruling  the  motion  for  a  new 
trial.  There  was  evidence  to  establish  all  of  the  material 
facts  found  by  the  court.  The  mortgage  was  a  lien  upon  the 
land  sold  and  conveyed  by  the  appellant  to  the  appellee  by 
warranty  deed.  The  land  so  conveyed  was  liable  for  the 
payment  of  the  whole  debt,  and  the  evidence  tended  to  prove 
that  the  appellant  was  liable,  and  had,  for  a  valuable  con- 
sideration, agreed  to  pay  the  whole  debt ;  that  she  and  her 
brother,  John  Chaplin,  had  executed  the  note  jointly  and  the 
mortgage  securing  the  same,  and  that  for  a  valuable  consid- 
eration received  from  her  brother  she  had  agreed  to  pay  the 
whole  debt,  and  thus  agreed  with  the  appellee  as  a  part  of 
the  consideration  for  the  note  sued  upon  to  pay  it  and  have 
the  mortgage  released.    But  the  evidence  tends  to  prove  that 
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the  note  was  given  for  the  balance  of  purchase-money  for 
laud  conveyed  by  the  appellant  by  warranty  deed  to  the  ap- 
pellee, upon  which  there  was,  at  the  time  of  the  conveyance, 
a  mortgage  executed,  which  was  a  lien  upon  the  land  so  con- 
veyed ;  that  the  note  was  unpaid  and  had  been  sued  upon ; 
that  the  mortgage  was  executed  by  the  appellant  and  her 
husband  and  brother,  all  of  whom  are  insolvent,  and  the 
note  secured  by  the  mortgage  had  been  sued  upon  and  judg- 
ment rendered  against  the  appellant,  and  a  decree  of  fore- 
closure of  the  mortgage  entered  against  all  of  the  parties. 

This  put  the  appellee  in  a  position  where  she  would  be 
compelled  to  pay  the  mortgage. or  lose  the  land,  and  if  ap- 
pellant is  permitted  to  enforce  payment  of  the  judgment  in 
in  this  cause,  appellee  will  be  remediless,  as  the  grantors  in 
her  deed  are  insolvent.  Under  these  circumstances,  which 
are  supported  by  the  evidence  and  found  by  the  court,  the 
appellee  was  entitled  to  the  relief  granted  and  judgment 
rendered. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Feb.  27, 1891. 
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Dbbcent.— /n(ere«<  cf  GhildUas  Second  Wifc—Bevertionary  IrUareUa  of  Heirs. — 
Rightt  of  Orediton. — The  act  of  March  11th,  1889,  provides  that  where  a 
man  marries  a  second  wife,  and  has  by  her  no  children,  and  dies,  leav- 
ing children  by  his  first  wife,  the  interest  of  such  second  childless  wife 
in  the  lands  of  the  decedent  shall  be  only  a  life  estate,  and  the  fee  of 
the  same  shall,  at  the  death  of  such  husband,  vest  in  such  children,  sub- 
ject only  to  the  life-estate  of  the  widow. 

Held,  that  the  portion  of  the  land  in  which  the  widow  takes  a  life-estate 
is  free  from  the  demands  of  creditors,  and  is  not  subject  to  be  made  as- 
sets by  sale  for  the  payment  of  debts. 
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» 
Eddf  also,  that  where  all  the  lands  of  the  decedent  are, with  the  consent  of 
the  widow,  sold  to  make  assets,  she  is  entitled  to  the  value  of  her  life- 
estate  out  of  the  proceeds  of  the  portion  subject  to  the  life-estate,  and 
that  the  children  are  entitled  to  the  remainder  of  the  proceeds  of  such 
portion. 

From  the  Harrison  Circuit  Court. 

W,  N.  Tracewell  and  R.  J.  Tracewell,  for  appellant. 
6.  W.  Self  J  for  appellees. 

Coffey,  J. — The  appellee,  Leslie  C.  Trotter,  as  admin- 
istrator of  the  estate  of  James  Woodward,  deceased,  filed 
a  petition  in  the  Harrison  Circuiji  Court  to  sell  the  lands  of 
the  decedent  to  make  assets  with  which  to  pay  debts.  He 
made  parties  defendant  to  said  petition  Martha  Woodward, 
the  widow  of  the  deceased,  and  the  appellant,  and  James 
Woodward,  Jr.,  his  children  by  a  former  wife.  Martha 
Woodward  was  a  second  wife,  by  whom  the  deceased  had  no 
children.  The  said  Martha  filed  her  written  consent  to  the 
sale  of  all  the  land,  electing  to  take  her  interest  in  the  pro- 
ceeds of  the  sale.  The  administrator  sold  the  land  for  the 
sum  of  $14,438,  and  upon  the  filing  of  the  report  of  sale  the 
said  Martha  filed  her  intervening  petition,  praying  that  the 
present  value  of  her  life-estate  in  one-fourth  of  said  amount, 
be  ascertained  and  paid  over  to  her,  which  was  done.  Of  the 
one-fourth  of  said  sum,  after  paying  the  widow  the  value  of 
her  life-estate,  there  remained  the  sum  of  $1,198.82.  The 
appellant  filed!  a  petition  setting  forth  that  she  and  the  said 
James  Woodward,  Jr.,  were  the  only  heirs  at  law  of  James 
Woodward,  deceased,  who  was  their  father,  and  praying  that 
one- half  of  this  sum  be  paid  over  to  her  free  from  the  de- 
mands of  creditors,  to  which  petition  the  court  sustained  a 
demurrer,  and  she  excepted. 

The  only  question  involved  in  the  case  relates  to  the  cor- 
rectness of  tRis  ruling. 

It  is  contended  by  the  appellee  that  immediately  upon  the 
death  of  James  Woodward  his  real  estate  descended  to  his 
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children  by  a  former  marriage^  in  fee  simple,  subject  to  a 
life-estate  in  the  widow  in  one-fourth,  and  that  the  whole 
of  said  land  was  liable  to  be  sold  to  make  assets  for  the  pay- 
ment of  debts.  4 

On  the  other  hand  it  is  contended  by  the  appellant  that 
under  the  statutes  of  this  State  one-fourth  of  the  land  of 
which  James  Woodward  died  seized  was  free  from  the  de- 
mands of  creditors,  and  that  it  was  not  subject  to  be  made 
assets  for  the  payment  of  the  debts  due  from  said  estate. 

Under  the  proviso  in  section  2487,  R.  S.  1881,  construed 
in  connection  with  section  2483,  it  was  held  that  the  estate 
which  a  widow  takes  in  the  real  estate  of  her  husband  is  a 
fee  simple,  whether  she  be  a  first,  second  or  subsequent  wife. 
If,  however,  she  had  no  children  by  the  husband  from  whom 
she  inherits  the  land,  his  children  became,  by  compulsion  of 
law,  her  heirs,  in  case  they  or  their  descendants  survived  her. 
While  she  lived  they  had  no  interest  in  the  land.  Erwin  v. 
Oarner,  108  Ind.  488;  Thorp  v.  Hanes,  107  lud.  324; 
Bryan  v.  Ulandy  101  Ind.  477;  Gwaltney  v.  Gwaltney,  119 
Ind.  144. 

By  an  act  of  the  General  Assembly  which  took  effect 
March  11th,  1889  (Acts  1889,  p.  430;  Elliott's  Supp.,  section 
423),  section  2487  was  amended  so  that  the  proviso  thereto 
reads  as  follows :  ^^ Provided,  That  if  a  man  marry  a  second 
or  subsequent  wife  and  has  by  her  no  children,  but  has  chil- 
dren alive  by  a  former  wife,  the  interest  of  such  second  or 
subsequent  childless  wife  in  the  lands  of  the  decedent  shall 
only  be  a  life-estate,  and  the  fee  of  the  same  shall  at  the 
death  of  such  husband  vest  in  such  children,  subject  only 
to  the  life-estate  of  the  widow.'' 

As  James  Woodward  departed  this  life  after  the  above 
statute  took  effect,  it  is  conceded  that  his  widow  took  only  a 
life-estate  in  his  land.  The  controversy  herq  involves  the 
question  as  to  whether  the  fee  simple  to  the  one-fourth,  in 
which  she  took  a  life-estate,  was  subject  to  sale  by  the  ad- 
ministrator to  make  assets  for  the  payment  of  debts. 
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At  common  law  the  title  to  real  property  vested  abso- 
lutely in  the  heir  upon  the  death  of  the  ancestor,  and  was 
not  snbject  to  be  made  assets  for  the  payment  of  debts. 

In  the  absence  of  some  statutory  provision,  therefore,  the 
land  for  which  the  fund  now  in  controversy  was  sold  be- 
longed to  the  heirs  and  was  free  from  the  demands  of  cred- 
itors. The  question  then  depends  upon  the  construction 
to  be  placed  upon  our  statutes  providing  for  the  sale  of  land 
by  administrators. 

Section  2333,  R.  S.  1881, provides  that  ''The real  estate 
liable  to  be  sold  for  the  payment  of  debts,  when  the  per- 
sonal estate  shall  be  insufiScient  therefor,  shall  include : 

^^ First.  All  the  real  estate  held  or  possessed  by  the  de- 
ceased at  the  time  of  his  death  by  legal  or  equitable  title 
(except  such  as  was  held  upon  a  contract  for  the  purchase 
of  land),  and  all  interest  in  real  estate  which  would  descend 
to  his  heirs. 

^^ Second.  All  school  or  other  lands  held  on  a  certificate  of 
purchase  of  the  general  government  or  State  of  Indiana. 

^^  Third.  All  lands,  and  any  interest  therein,  which  the  de- 
ceased, in  his  lifetime,  may  have  transferred,  with  the  intent 
to  defraud  his  creditors.^' 

It  is  apparent  upon  the  reading  of  this  statute  that  it  is 
broad  enough  to  cover  any  vested  interest  a  deceased  may 
have  in  land  at  the  time  of  his  death.  The  exception  to  the 
sweeping  provisions  of  this  statute  are  found  in  section  2347 
of  the  same  act.  That  section  is  as  follows :  **  If  the  de- 
cedent leave  a  widow,  and  the  real  estate  owned  by  him  at 
his  death  shall  not  exceed  ten  thousand  dollars  in  value,  the 
court  shall  direct  the  sale  of  the  undivided  two-thirds  part 
thereof  for  the  payment  of  said  debts  and  liabilities;  and  if 
the  value  thereof  exceed  ten  thousand  dollars,  and  do  not 
exceed  twenty  thousand  dollars,  the  court  shall  order  the 
sale  of  the  undivided  three-fourths  thereof;  and,  if  it  ex- 
ceed in  value  twenty  thousand  dollars,  the  undivided  four- 
fifths  thereof  for  said  purpose." 
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Section  2333  and  this  section  must  be  construed  togetheri 
and;  when  so  construed,  it  seems  plain  to  us  that  the  power 
to  sell  the  undivided  one-third,  one-fourth,  or  one-fifth,  as 
the  case  may  be,  to  make  assets  for  the  payment  of  debts,  is 
not  granted.  Under  the  provisions  of  these  statutes  the  ad- 
ministrator could  not  legally  procure  an  order  of  the  court 
to  sell  the  undivided  one-third  or  the  other  quantities  named, 
without  the  consent  of  the  widow.  In  this  case,  if  the  widow 
had  not  given  her  assent  thereto,  no  order  could  have  been 
entered  by  the  court  to  sell  a  greater  quantity  than  three- 
fourths  of  the  land  of  which  James  Woodward  died  seized. 
If  no  order  could  have  been  made  for  the  sale  of  an  un- 
divided one-fourth,  it  could  not  have  been  converted  into 
assets  for  the  payment  of  debts. 

But,  as  we  have  seen,  she  gave  her  consent  to  the  sale  of 
all  the  land,  and  the  Question  arises  as  to  what  effect,  if  any, 
such  consent  had  upon  the  interest  of  the  children  and  heirs 
of  the  deceased,  in  whom  was  vested  the  fee  simple  of  the 
one-fourth. 

This  leads  us  to  inquire  into  the'  purpose  sought  to  be  ac- 
complished by  the  General  Assembly  by  the  amendments 
passed  in  1889,  above  referred  to.  As  it  made  no  provision 
for  converting  the  portion  of  the  land  formerly  taken  by  the 
widow  into  assets  for  the  payment  of  debts,  it  is  fair  to  pre- 
sume that  it  was  intended  as  a  provision  wholly  for  the  ben- 
efit of  the  heirs  by  a  previous  wife. 

There  are  many  other  facts  and  circumstances  which  tend 
strongly  to  support  this  presumption. 

As  we  have  seen,  under  the  statute  as  it  existed  prior  to 
the  amendment,  the  second  or  subsequent  wife  took  a  fee 
simple  interest  in  the  lands  of  her  husband,  and  the  children 
by  a  former  wife  had  a  mere  expectancy.  The  widow  was 
at  liberty  to  destroy  or  remove  the  buildings,  to  strip  the 
land  of  valuable  timber  and  to  commit  all  manner  of  waste, 
while  the  heir  in  expectancy  had  no  means  to  prevent  it. 
He  could  not  maintain  a  suit  to  enjoin  such  waste,  and  it 
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often  oocurred,  we  may  presume,  that  when  the  land  came 
to  the  children  by  a  former  marriage  it  was  of  little  value. 
Qwaltney  v.  Otoaltneyy  mipra. 

By  the  amendment  of  1889,  which  vests  the  fee  simple  to 
that  portion  taken  by  the  widow  in  the  children  by  a  former 
marriage,  it  was  doubtless  the  intention  of  the  Legislature 
to  place  such  children  in  a  situation  to  protect  the  land  from 
waste,  and  thus  preserve  its  value. 

It  was  a  provision  wholly  for  the  benefit  of  the  children, 
without  any  intention  to  enlarge  the  rights  of  the  creditors 
or  administrator  of  the  estate. 

We  are  of  the  opinion  that  the  widow,  who  owned  a  life- 
'  estate  only,  could  not  affect  the  interest  of  the  children,  who 
owned  the  fee,  by  giving  her  consent  to  a  sale  of  the  whole 
of  the  land.  It  is  true  that  the  heirs  can  not  be  heard  to 
say  that  the  land  was  not  properly  sold,  because  they  were 
parties  to  the  petition  to  sell  and  are  bound  by  the  proceed- 
ings, but  it  does  not  appear  that  any  adjudication  was  had 
as  to  the  fund  now  in  dispute  which  would  estop  them  from 
asserting  any  claim  they  may  have  thereto.  The  money 
paid  to  the  widow  was  all  she  was  entitled  to  receive.  It 
represents  the  value  of  her  life  estate  in  one-fourth  of  the 
land  sold  by  the  administrator.  What  remains  of  the  fund 
derived  from  the  sale  of  one-fourth  of  the  land  represents 
the  value  of  the  fee  simple  which  was  vested  in  the  children 
by  a  former  marriage. 

Upon  this  latter  fund  the  widow  has  no  claim.  As  this 
one-fourth  was  not  subject  to  sale  by  the  administrator  to 
make  assets  with  which  to  pay  debts,  we  are  of  the  opinion 
that  the  administrator  has  no  claim  upon  it.  It  belongs  to 
the  children  of  the  deceased  by  a  former  marriage. 

This  conclusion  does  no  injustice  to  the  creditors,  for 
their  rights  remain  unchanged  by  the  amendment  of  1889. 

It  follows,  from  what  we  have  said,  that  the  circuit  court 
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erred  in  sustaining  the  demurrer  to  the  petition  of  the  ap- 
pellant. 

Judgment  reversed,  with  directions  to  overrule  the  de- 
murrer to  the  petition  and  for  further  proceedings  not  in- 
consistent with  this  opinion. 

Filed  Feb.  27, 1891. 
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Habbod  V.  DiSMOBE,  Shebiff. 

Judgment. — CoUaieral  Attack, — A  judgment  rendered  hy  a  court  of  compe- 
tent jurisdiction  against  a  defendant  for  violating  the  statute  prohibit- 
ing the  obstruction  of  public  ditches  can  not  be  collaterally  attacked. 

From  the  Scott  Circuit  Court, 

O.  B.  Harrod,  for  appellant. 
G.  L.  Jewetty  for  appellee. 

Elliott,  J. — The  appellant  seeks  by  his  complaint  to  en- 
join the  collection  of  a  judgment  rendered  against  him  for 
violating  the  statute  prohibiting  the  obstruction  of  public 
ditches. 

The  contention  of  counsel  is  that  the  statute  requires  that 
the  defendant  in  such  a  prosecution  shall  be  fined  ten  dollars^ 
and  that,  as  the  fine  imposed  was  only  five  dollars,  the  judg- 
ment is  void.  This  contention  can  not  prevail.  The  court 
had  general  jurisdiction  of  the  subject,  and  its  judgment, 
even  if  erroneous,  can  not  be  collaterally  assailed.  The  er- 
ror complained  of  would  not  avail  in  a  direct  attack,  since 
the  imposition  of  a  less  fine  than  the  law  requires  in  a  case 
where  the  only  punishment  rs  a  fine,  is  not  prejudicial  to  the 
defendant.     Nichols  v.  StatCy  pasty  p.  406. 

Judgment  affirmed. 

Filed  March  10,  1891. 
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Witness. — ImpeaekmaU  cf  hy  I^riy  iVoductn^. — Smrpnae, — Diaeretion  of  Trial 
OmrL — A  partf  producing  a  witness  may  show  that  he  has  made  state- 
ments different  from  his  present  testimony,  upon  the  ground  of  surprise. 
In  such  an  instance  the  matter  is  of  necessity  left  very  much  to  the  dis- 
cretion of  the  trial  court.    Section  507,  B.  8.  1881. 

Appeal. — PrmuanpHon. — Error. — The  presumption,  on  appeal,  is  that  the 
lower  court  did  not  commit  an  error. 

From  the  Pike  Circuit  Court. 

/.  W.  Wikcmy  E.  A.  Ely,  W.  F.  Toumsend  and  E.  Smith, 
for  appellants. 

F.  JB.  Posey,  A.  N,  Taylor  and  E,  P.  Richardson,  for  ap- 
pellee. 

MiLliSB,  J. — This  was  an  action  brought  by  the  appellee 
against  the  appellants  to  set  aside  certain  conveyances  of  real 
estate  from  Justus  Miller,  Sr.,  to  Justus  Miller,  Jr.,  and 
Levisa  Bell,  which  it  was  claimed  had  been  executed  in  fraud 
of  the  creditors. 

The  appellants  having  answered  the  complaint  by  a  gen- 
eral denial,  the  cause  was  submitted  to  the  court  for  trial, 
which  resulted  in  a  finding  and  judgment  in  favor  of  the 
appellee. 

A  motion  for  a  new  trial,  assigning  as  causes  the  insuffi- 
ciency of  the  evidence  to  sustain  the  finding  of  the  court,  and 
the  admission  of  incompetent  evidence,  was  made  and  over- 
ruled. * 

The  evidence  shows,  among  other  things,  that  in  March, 
1887,  a  cause  of  action  accrued  to  the  appellee  against  the 
appellant  Justus  Miller,  Sr.,  for  slanderous  words  spoken 
by  him ;  that  on  the  12th  day  of  August  a  criminal  prosecu- 
tion for  libel  was  instituted,  by  affidavit,  before  a  justice  of 
the  peace,for  the  speaking  of  these  words,  and  on  the  same 
day  Miller,  Sr.,  was  arrested,  brought  before  the  magistrate, 
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and  gave  bond  for  his  appearance  on  the  20th  of  the  mouth  ; 
that  on  the  20th  the  appellants,  Miller,  Sr.,  and  Miller,  Jr., 
appeared  before  the  justice,  and,  after  a  parley  about  plead- 
ing guilty,  made  a  motion  to  quash  the  indictment,  pending 
which  a  change  of  venue  was  taken  to  another  justice,  and 
the  hearing  set  for  the  30th  inst.;  that  on  the  24th  day  of 
the  month  the  appellants  went  to  Petersburg,  a  distance  of 
eighteen  or  twenty  miles,  and  had  two  deeds  prepared  and 
executed  by  Justus  Miller,  8r.,  and  wife,  one  to  the  appel- 
lant, Justus  Miller,  Jr.,  who  was  his  son,  expressing  the  con- 
sideration as  follows  :  '^  This  deed  is  upon  the  express  con- 
dition that  the  grantee  maintains  and  supports  the  grantors 
their  natural  lives,  of  each  and  both,  in  a  manner  suitable  to 
their  age  and  condition,  and  give  to  each  of  them  a  decent 
burial  at  death,  and  erect  at  the  grave  of  each  of  them  tomb- 
stones of  reasonable  value,  suitable  to  their  age  and  condi- 
tion/' And  one  to  Levisa  Bell,  his  daughter,  reciting  a  con- 
sideration of  9680 ;  that  by  these  two  deeds  he  conveyed  all 
his  real  estate,  about  400  acres,  worth  $10  per  acre ;  and  that 
at  the  same  time  he  transferred  all  his  personal  property, 
worth  from  $450  to  $500,  to  Justus  Miller,  Jr.;  that  since 
that  time  he  has  been  insolvent. 

That  on  the  day  of  the  execution  of  the  deeds  the  appel- 
lant Justus  Miller,  Jr.,  was  informed  by  the  father  of  the 
appellee  that  the  criminal  prosecution  would  be  abandoned 
and  a  civil  suit  for  damages  instituted,  unless  a  retraction  of 
the  slanderous  words  charged  was  made  in  writing;  that 
shortly  afterwards  Miller,  Jr.,  moved  on  the  land ;  that  no 
money  was  paid  by  either  of  the  grantees,  and  there  was  no 
consideration  for  the  execution  of  the  deed  to  Levisa  Bell, 
except  a  desire  on  the  part  of  her  father,  as  he  expressed  it, 
to  '^  make  her  even  with  her  sister.^'  Shortly  afterward  a 
suit  for  slander,  counting  upon  the  same  cause  of  action  re- 
ferred to  in  the  criminal  prosecution,  was  brought,  and  a 
verdict  for  $1,600  rendered  in  favor  of  the  appellee  against 
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the  appellant  Miller^  Sr.,  upon  which  an  execution  was  is- 
sued and  returned  wholly  unsatisfied. 

Some  additional  evidence  was  introduced  by  the  respect- 
ive parties,  of  declarations  of  the  grantor^  running  back 
through  a  series  of  years,  to  the  effect  that  he  sometimes 
said  he  would,  and  sometimes  that  he  would  not,  turn  his 
property  over  to  his  children. 

We  conclude  that  the  finding  of  the  court  is  fully  sus- 
tained by  the  evidence. 

On  the  trial  the  appellee  examined  Justus  Miller,  Sr.,  as 
a  witness,  on  her  behalf,  and  during  his  re-examination  he 
stated  that  at  the  time  of  the  making  of  the  deeds,  he  did 
not  know  that  a  civil  suit  was  going  to  be  brought  against 
him,  and  thereupon  the  appellee  propounded  to  him  this 
question  : 

'^  Did  you  not  say  to  Hansel  Spradley,  in  the  town  of  Pe- 
tersburg, Pike  county,  Indiana,  in  November,  1887,  that  the 
reason  you  did  not  plead  guilty  before  Esquire  Hanroth  was 
because  it  would  have  bound  you  in  the  civil  suit ;  that  you 
knew  that  they  were  going  to  bring  a  civil  suit?'^ 

Objection  was  made  to  this  question,  and  overruled,  and 
he  answered ; 

^*  No,  I  did  not  tell  Spradley  that.  I  had  no  such  con- 
versation with  him." 

Standing  alone,  this  could  not  harm  the  appellant,  for 
nothing  was  proven.  The  same  may  be  said  with  reference 
to  the  following  question  propounded  to  him : 

"  Did  you  say  to  William  Roe,  in  Lockhart  township,  this 
last  week,  that  you  would  rather  law  away  all  of  that  prop- 
erty than  that  Ida  Cook  should  ever  get  a  cent  of  it?'' 

To  which  he  answered :    ^'  I  don't  remember  saying  that." 

Objection  is  also  made  to  the  ruling  of  the  court  in  allow- 
ing Hansel  Spradley,  while  a  witness  upon  the  stand  to  an- 
swer this  question : 

"  Did  Justus  Miller,  Sr.,  say  to  you  last  fall,  in  the  town  of 
Petersburg,  he  did  not  plead  guilty  to  the  charge  before 
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Esquire  Hanroth,  because  be  knew  a  civil  suit  would  be 
brought,  and  bis  admission  would  bind  him  ?  '^ 

As  has  been  stated  Justus  Miller,  Sr.,  had,  during  his  re- 
examination,  denied  that  he  had  &ny  knowledge  that  the 
bringing  of  a  civil  suit  against  him  had  been  contemplatedi 
when  the  record  informs  us  he  was  asked  if  he  had  not  made 
contradictory  statements  to  Hansel  Spradley,  at  a  certain 
time  and  place,  as  above  set  out,  which  he  denied. 

We  are  not  informed  upon  what  grounds  the  court  ad- 
mitted the  evidence,  but  from  the  form  and  position  of  the 
question  it  is  apparent  that  it  was  intended  as  an  impeach- 
ment. The  right  of  a  party  producing  a  witness  to  show 
that  he  has  made  statements  different  from  his  present  testi- 
mony, upon  the  ground  of  surprise  (section  507,  S.  8. 1881), 
is  a  matter  necessarily  left  very  much  to  the  discretion  of 
the  trial  court,  and  as  the  presumptions  are  all  in  favor  of 
the  trial  court,  we  can  not  say  that  there  was  any  abuse  of 
discretion  in  allowing  the  question  to  be  answered.  But  if 
we  had  arrived  at  a  contrary  opinion  upon  the  admissibility 
of  this  evidence,  we  could  not  disturb  the  finding  and  «judg- 
ment  of  the  court,  for  the  evidence,  excluding  that  which  is 
objected  to  by  the  appellant,  shows  that  the  ^'  merits  of  the 
cause  have  been  fairly  tried  and  determined  in  the  court  be- 
low,''  and  we  are,  therefore,  forbidden  by  statute  (section 
658,  B.  S.  1881)  to  reverse  the  judgment. 

Judgment  affirmed. 

FUed  March  10, 1891. 
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No.  14,773. 

Davis  v.  Meisneb. 

Pbomissobt  Note.— CofMid«roUion.^>iSEMutu>n  and  Payment  of  Bail-Bond.~~ 
The  defendant's  son,  on  a  plea  of  guilty  to  petit  larceny,  was  fined  in  a 
certain  sum  and  committed  to  jail  in  default  of  payment.  The  defend- 
ant and  his  son  paid  a  part  of  the  judgment,  and  to  secure  a  stay  of  ex- 
ecution on  the  remainder  executed  a  replevin  bond.  The  plaintiff,  at 
the  request  of  the  defendant,  also  signed  the  bond,  and  the  defendant 
executed  his  note  as  collateral  security.  The  son  was  not  in  jail  when 
the  bond  was  signed,  but  had  been  released  two  days  before.  After  the 
expiration  of  the  stay  the  plaintiff  paid  the  judgment  and  instituted  an 
action  on  the  note. 

Heidf  that  the  fact  that  the  son  had  been  released  from  jail  when  the 
plaintiff  signed  the  bond  was  no  defence  to  the  action,  and  that  exe- 
cution of  the  bond  and  the  payment  constituted  a  good  consideration 
for  the  note. 

From  the  Harrison  Circuit  Court. 

W.  N.  Traeewdl  and  R.  J,  Tracewelly  for  appellant. 
W,  Cook  and  W.  Ridley,  for  appellee. 

McBbide,  J. — The  controversy  in  this  cause  grows  out 
of  the  following  facts : 

Appellant's  son  was  indicted  in  the  State  of  Nebraska  for 
grand  larceny.  On  being  arraigned  he  entered  a  plea  of 
guilty  of  "  petit  larceny.''  The  plea  was  accepted  by  the 
court,  and  he  was  thereupon  adjudged  guilty  and  fined  in 
the  sum  of  $60  and  costs.  The  fine  and  costs  together 
amounted  to  $224.76,  and  the  son  was  committed  to  jail  in 
default  of  payment.  Appellant,  who  resides,  and  then  re- 
sided, in  this  State;  had  gone  to  Nebraska  to  assist  his  son, 
but  neither  he  nor  the  son  had  money  enough  to  pay  the 
amount  of  the  fine  and  costs,  and  after  the  payment  of  all 
the  money  they  had  there  remained  a  balance  of  $174.76  un- 
paid. Under  the  laws  of  Nebraska  this  could  be  stayed  five 
months  by  entering  replevin  bail.  Appellant  and  bis  son 
together  executed  a  replevin  bond  for  this  amount,  but  the 
clerk  of  the  court,  whose  duty  it  was  to  take  and  approve 
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the  bond^  refused  to  approve  it  unless  some  responsible  citi- 
zen of  Sheridan  county,  Nebraska,  also  signed  it.  The  bond 
was  executed  by  appellant  and  bis  son  on  the  27th  day  of 
May,  1887,  and  was  in  the  sum  of  $174.76.  On  the  28th 
day  of  May,  1887,  appellant  solicited  the  appellee,  who  was 
a  responsible  resident  of  Sheridan  county,  Nebraska,  to  sign 
said  bond  with  him  as  an  additional  surety,  and  he  did  so  on 
condition  that  appellant  execute  to  him  a  note  for  $174,  due 
five  months  after  date,  as  collateral  security,  which  was  done. 
Appellant  and  his  son  then  returned  to  Indiana.  The  son 
was  not  in  jail  when  the  appellee  signed  the  bond,  but  had 
been  released  two  days  before. 

The  only  consideration  for  the  note  was  as  above  stated. 
Neither  appellant  nor  his  son  paid  any  thing  more  of  said  fine 
and  costs,  and  after  the  expiration  of  the  stay  appellee  paid 
it,  and  brought  this  suit  to  recover  on  the  note. 

The  contention  of  appellant  is,  that  as  his  son  had  been 
released  from  jail,  and  was  not  in  confinement  when  appel- 
lee signed  the  bond,  there  was  no  consideration  for  appellee's 
undertaking ;  there  was  no  legal  obligation  resting  upon  ap- 
pellee to  pay  the  balance  of  fine  and  costs  due,  and  that  the 
payment  of  the  same  by  him  was  a  mere  voluntary  payment, 
for  which  he  can  not  recover.  This  contention  rests  upon 
the  assumption  that  the  sole  consideration  of  the  bond  was 
to  secure  the  release  of  appellant's  son  from  jail.  In  this 
assumption  the  appellant  is  altogether  wrong.  Imprison- 
ment was  not  adjudged  as  a  part  of  the  punishment,  and  the 
imprisonment  of  the  son  was  merely  as  an  aid  to  the  collec* 
tion  of  the  fine  and  costs.  It  had  been  adjudged  that  he  pay 
a  certain  sum  of  money,  and  that  he  stand  committed  until 
the  judgment  was  paid  or  replevied.  The  State  of  Nebraska 
was  thereafter  interested  only  in  the  collection  of  the  judg- 
ment, and  the  imprisonment  was  a  mere  incident.  Posses- 
sion of  his  body  was  retained  as  a  means  of  coercing  him  to 
make  provision  for  such  payment.  At  any  time,  by  pay- 
ment of  the  money,  or  by  entering  replevin  bail,  he  could 
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secure  his  release.  The  imprisonment,  however  long  con- 
tinued, could  not  pay  or  satisfy  the  judgment.  Nor  would 
the  fact  of  his  release  from  prison  by  the  jailor,  without  pay- 
ment or  bail,  release  the  judgment.  The  sole  motive  which 
induced  appellant  and  his  son  to  execute  the  bond  may  have 
been  to  secure  the  son's  release  from  jail ;  but  the  consider- 
ation upon  which  the  State  accepted  the  bond  was  that  it 
thereby  secured  the  ultimate  payment  of  the  money.  The 
consideration  moving  to  appellant  and  his  son  was  not  alone 
the  release  of  the  son  from  jail,  but  the  agreement  of  the 
State  to  forbear  the  enforcement  of  the  judgment  for  five 
mouths. 

The  validity  of  the  judgment  against  the  son  is  not  ques- 
tioned, nor  is  it  questioned  that  by  signing  the  bond  appel- 
lee secured  to  the  appellant's  son  five  months'  forbearance 
on  the  debt.  We  are  unable  to  see  wherein  there  was  any 
lack  or  failure  of  consideration,  or  why  it  can  be  claimed 
that  there  was  no  legal  obligation  resting  upon  appellee  to 
pay  the  balance  due  on  the  judgment. 

Even  if  the  bond  was  not  enforceable  against  the  appellee 
for  any  reason,  it  could  not  be  rightfully  said  that  the  pay- 
ment made  by  appellee  was  voluntary,  and  gave  him  no 
rights  as  against  appellant. 

A  voluntary  payment  is  where  one  pays  the  debt  of  an- 
other without  previous  request,  and  without  being  under  any 
legal  obligation  to  do  so.  The  law  treats  such  a  payment  as 
a  gift,  and  will  not  allow  one  to  thus  thrust  himself  upon  an- 
other as  a  creditor. 

In  this  case  no  question  exists  as  to  the  validity  of  the 
bond  as  against  both  appellant  and  his  son.  Appellant,  be- 
ing himself  liable  on  the  bond,  requested  appellee  to  sign  it, 
and  as  an  inducement  to  do  so  he  executed  to  appellee  the 
note  in  suit  for  the  amount,  making  it  due  and  payable  the 
day  the  stay  expired. 

This  was  a  request  for  appellee  to  pay  the  balance  due  on 
the  judgment  and  costs  when  the  stay  expired,  coupled  with 
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a  promise  to  reimburse  him  by  the  payment  of  the  note.  If 
it  were  conceded,  therefore,  that  the  bond  imposed  no  legal 
obligation  upon  appellee,  it  does  not  lie  in  appellant^s  mouth 
to  say  to  him,  ^'  You  paid  my  debt,  but  you  paid  it  volun- 
tarily and  without  compulsion,  and  I  will  treat  it  as  a  gift." 

There  is  some  controversy  over  the  evidence,  appellant  in- 
sisting that  the  court  did  not  allow  him  a  credit  of  $30  which 
he  says  he  was  entitled  to  under  the  evidence. 

The  evidence  tends  to  sustain  the  finding,  and  this  court 
will  not  in  such  case  disturb  the  finding  of  the  trial  court. 

There  is  no  error  in  the  record,  and  the  judgment  is  af- 
firmed, with  costs,  and  ten  per  cent,  damages. 
Filed  Feb.  27, 1891. 


No.  14,867. 

Jackson  v.  Jackson  et  al. 


DsBD. — Oontiruction, — Life-EskUe  and  Bemainder, — Rule  in  SKdU^s  Cue. — 
The  grantor  conveyed  to  the  grantee  by  deed  certain  real  estate,  "  for 
life,  and  after  his  death  to  the  then  living  children  of  his  body ; "  a  right 
to  a  living  off  the  real  estate  was  reserved  to  the  grantor,  it  being  ex- 
pressly understood  that  "the  grantee  is  to  have  no  greater  interest  than 
a  life-estate,  and  that  at  his  death  said  tract  shall  go  to  the  children  of 
his  body  then  living." 

Hdd,  that  the  rule  in  Shelley's  Case  does  not  apply,  and  that  the  grantee 
took  only  a  life-estate,  and  that  the  children,  who  were  living  at  the 
time  of  the  making  of  the  deed,  and  at  the  death  of  the  grantor,  took  the 
fee. 

From  the  Hendricks  Circuit  Court. 

L.  M,  Campbell,  for  appellant. 

J.  L.  Qlark  and  O,  A.  McQuown^  for  appellees. 

Olds,  C.  J. — On  March  12th,  1885,  one  Ursula  Jack- 
son was  the  owner  of  certain  real  estate  described  in 
the  complaint  and   in  the  deed  therein    set  out.     The  ap- 
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pellant,  Elihu  M.  JacksoD,  had  certain  children  of  his  body 
then  living,  and  on  said  date  the  said  Ursula  Jackson  exe- 
cuted a  deed  for  said  lauds,  of  which  the  following  is  a 
copy: 

''  This  indenture  witnesseth,  that  Ursula  Jackson,  who 
has  no  husband,  of  Hendricks  county,  in  the  State  of  Indi- 
ana, convey  and  warrant  to  Elihu  E.  Jackson  for  life,  and, 
after  his  death,  to  the  then  living  children  of  his  body,  of 
Hendricks  county,  in  the  State  of  Indiana,  for  the  sum  of 
natural  love  and  affection  and  ten  dollars,  the  following 
real  estate  in  Hendricks  county,  in  the  State  of  Indiana,  to 
wit:  A  part  of  the  east  half  of  the  southeast  quarter  of  sec- 
tion seven  (7),  in  township  fourteen  (14)  north,  of  range  one 
(1)  west,  and  bounded  and  described  as  fdllows,  to  wit : 
Beginning  thirty-one  (31)  rods  north  of  the  southeast  cor- 
ner of  said  east  half;  thence  running  north  with  section 
bearing  sixty -eight  and  forty-eight  hundredths  (68.48)  rods ; 
thence  west  with  section  bearing  eighty  and  eighty-four 
hundredths  (80.84)  rods,  to  the  west  line  of  said  east  half; 
thence  south  on  said  line,  sixty-eight  and  forty-eight 
hundredths  (68.48)  rods;  thence  east,  eighty  and  eighty- 
four  hundredths  (80.84)  rods,  to  the  place  of  beginning,  esti- 
mated to  contain  thirty-four  acres,  more  or  less.  And  the 
grantor  hereby  reserves  the  right  to  her  living  off  the 
above  described  real  estate  during  her  natural  life.  And  it 
is  expressly  understood  that  said  Elihu  E.  Jackson,  the 
grantee,  is  to  have  no  greater  interest  than  a  life-estate,  and 
that  at  his  death  said  tract  shall  go  to  the  children  of  his 
body  then  living.  In  witness  whereof,  the  said  Ursula  Jack- 
son has  hereunto  set  her  hand  and  seal,  this  twelfth  day  of 
March,  1886.  her 

"Ubsula  X  Jackson.'* 
mark. 

Ursula  Jackson  is  dead,  and  the  appellant  brings  this  suit 
to  quiet  title,  alleging  the  facts  in  the  complaint,  and  mak- 
ing his  children  parties  defendant.  The  appellees  demurred  to 
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the  complaint.  The  court  sustained  the  demurrer ;  excep- 
tions were  entered,  and  this  appeal  is  prosecuted,  and  the 
ruling  on  the  demurrer  is  assigned  as  error.  This  presents  the 
only  question  in  the  ease. 

The  question  for  decision  is  as  to  whether  the  children  of 
the  appellant,  who  were  living  at  the  time  of  the  making  of 
the  deed,  and  at  the  death  of  the  grantor,  took  the  fee  in  the 
land,  or  whether  the  case  is  governed  by  the  rule  in  Shelley's 
Case,  and  the  appellant  took  the  fee  by  the  deed.  That  the 
children  took  the  fee,  we  think  there  can  be  but  little  doubt. 
They  were  then  in  being ;  they  were  capable  of  taking,  and 
we  think  the  deed  as  completely  vested  the  title  in  them  as 
if  they  had  been  named  in  the  deed.  There  is  no  room  for 
douht  as  to  the  intention  of  the  grantor  ;  the  language  used 
is  too  plain  to  admit  of  a  construction  to  give  to  the  appel- 
lant a  fee  in  the  land. 

The  case  of  Sorden  v.  GcUetvood,  1  Ind.  107,  is  very  nearly 
analogous.  In  that  case  one  John  Higbee,  being  seized  in 
fee  simple  of  a  tract  of  land,  conveyed  it,  for  a  considera- 
tion, by  deed  to  one  Sarah  Gatewood  during  her  natural  life, 
and  to  her  children  and  their  assigns  forever  to  have  and  to 
hold  the  said  tract  of  land,  to  the  said  Sarah  during  her 
natural  life,  and  to  her  children  and  their  assigns  forever. 
In  that  case  the  court  says :  '^  There  being  no  words  of  in- 
heritance in  the  conveyance  described  in  the  replication,  and 
those  used,  ^  her  children,'  being  words  of  purchase  and  not 
of  limit'ation,  the  rule  in  Shelley's  Case  does  not  apply,  and  a 
fee  simple  was  not  vested  in  Sarah  Gratewood.  She  took  an 
estate  for  life,  and  her  children  a  vested  remainder,  whether 
for  life  or  in  fee,  it  is  immaterial  now  to  inquire.'' 

We  think  the  only  fair  construction  which  can  be  placed 
upon  the  language  used  in  the  deed  is,  that  the  grantor  in- 
tended to  part  with  all  her  interest  in  the  land  except  the 
retaining  her  living  off  it.  and  that  she  intended  only  to 
give  to  the  appellant  a  life-estate  and  vest  the  remainder  in 
the  children  of  the  appellant,  and  the  fee  vested  in  the  cbil- 
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dren  of  the  appellant  at  the  time  of  the  execution  of  the 
deed.  It  does  not  appear  that  any  children  were  born  to 
the  appellant  after  the  execution  of  the  deed,  or  that  any 
living  at  that  time  have  died,  and  no  question  is  presented 
as  to  the  rights  of  the  survivors  or  those  born  after  the  exe- 
cution of  the  deed. 

There  are  no  such  words  of  inheritance  used  in  this  deed 
as  to  bring  it  within  the  rule  in  Shelley's  Case,  and  give  to 
the  grantee  named  a  fee  simple,  as  contended  on  the  part  of 
the  appellant.  The  words  "  children  of  his  body  "  are  used 
as  wojrds  descriptive  of  a  class  who  are  to  take  the  fee.  See 
Fountain  County  Goal,  etc.,  Co.  v.  Beckleheimer,  102  Ind. 
76 ;  Andrews  v.  Spurlin,  35  Ind.  262 ;  Doe  v.  Jackman,  5 
Ind.  283 ;  Owen  v.  Cooper,  46  Ind.  524 ;  Shimer  v.  Mann, 
99  Ind.  190. 

The  court  did  not  err  in  sustaining  the  demurrer  to  the 
complaint. 

Judgment  affirmed,  with  costs. 

Filed  March  10, 1891. 


No.  14,501. 

McLead  v.  Applegate,  Guardian. 

Fraud.— Cmcealifien<  by  Attorney  of  Material  FoteL^lt  an  attorney  misleads 
his  client,  who  is  relying  upon  him,  by  the  fraudulent  concealment  of 
material  matters  or  by  false  statements,  the  transaction  will  be  an- 
nulled by  the  courts. 

Partition. — GoUatertd  Attack. — A  partition  sale  after  it  is  confirmed  can 
not  be  collaterally  attacked  on  the  ground  that  the  commissioner,  who 
was  the  attorney  of  the  complaining  party,  entered  into  a  conspiracy 
to  defraud  the  plaintiff  of  his  right  in  the  land  sold.  An  independent 
action  to  set  the  sale  and  transfer  aside  does  not  ]ie. 

Pleadiko. — ChmplatfU, — Sufficiency  of, — See  opinion  for  a  complaint  suffi- 
cient to  show  fraud  in  a  commissioner's  sale  of  land. 

From  the  Hamilton  Circuit  Court: 


1127    3« 
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W.  S.  Chriatian,  for  appellant. 

W,  R.  Fertig  and  F,  M.  TrisscU,  for  appellee. 

Elliott,  J. — The  complaint  alleges  that  Goldie  Rooker 
and  Susie  Booker  are  the  children  and  only  heirs  of  John 
and  Malinda  Rooker,  deceased ;  that  the  decedents,  as  ten- 
ants by  the  entireties^  owned  the  undivided  one-half  of  the 
real  estate  in  controversy,  and  that  William  W.  Booker 
owned  the  other  one  undivided  half;  that  John  Booker  died 
before  his  wife  Malinda ;  that  she  subsequently  married  the 
appellant,  McLead,  and  died  in  November,  1886 ;  that  in  No- 
vember, 1882,  William  W.  Booker  instituted  suit  for  parti- 
tion against  Malinda  and  her  second  husband,  William  J. 
McLead ;  that  it  was  therein  decreed  that  the  land  Was  not 
susceptible  of  divisioit,  and  a  sale  was  ordered ;  that  a  com- 
missioner was  appointed,  and  the  land  advertised  for  sale. 
It  is  further  alleged  that  a  contract  was  entered  into  between 
the  commissioner  appointed  to  make  the  sale  and  William  J. 
McLead,  William  W.  Booker  and  the  JEtna  Life  Insurance 
Company,  wherein  it  was  agreed  that  McLead  should  become 
the  purchaser  of  the  interest  of  William  W.  Booker,  and 
pay  therefor  $5,300 ;  that  the  insurance  company  should  lend 
to  McLead  $5,000,  and  that  he  and  his  wife,  formerly  Ma- 
linda Booker,  should  execute  a  mortgage  on  all  the  land  to 
secure  the  loan,  and  that  the  commissioner  should  report  to 
the  court  that  he  had  sold  all  the  land  for  $10,600  to  Ma- 
linda McLead  and  her  husband.  It  is  also  alleged  that  the 
commissioner  did  make  the  report  as  agreed ;  that  it  was 
false  ;  that  he  did  not  make  sale  of  the  land  to  Malinda  Mc- 
Lead ;  that  he  executed  a  deed  to  her  and  her  husband, 
William  J.  McLead,  without  her  knowledge  or  consent, 
falsely  reciting  therein  that  he  had  sold  the  land  to  her  and 
her  husband,  and  it  is  further  alleged  that  the  deed  was  re- 
ported and  confirmed.  It  is  still  further  alleged  that  the 
commissioner  was,  at  the  time  the  partition  suit  was  brought 
and  the  proceedings  concerning  it  transacted,  an  attorney  at 
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law,  and,  as  such,  the  adviser  and  attorney  of  all  the  parties ; 
that  Malinda  was  an  uneducated  woman,  barely  able  to  read 
or  write ;  that  she  did  not  understand  the  effect  of  the  agree- 
ment, nor  know  the  effect  and  nature  of  the  transaction  con- 
cerning it  or.  the  deed,  but  relied  wholly  upon  the  advice  of 
the  commissioner  as  her  attorney ;  that  the  attorney  and  her 
husband  represented  to  her  that  she  was  only  executing  a 
mortgage  upon  the  one-half  of  the  land  of  which  William 
W.  Rooker  was  the  owner,  and  which  her  husband  had  pur- 
chased ;  that  it  was  not  the  intention  of  Malinda  to  mort- 
gage the  part  of  the  land  owned  by  her,  and  that  the  attorney 
knew  this  fact ;  that  for  the  fraudulent  purpose  of  securing 
the  land  for  William  J.  McLead,  the  attorney  concealed 
from  her  the  fact  that  her  land  was  put  in  jeopardy.  The 
prayer  of  the  complaint  is  that  title  be  quieted  in  the  chil- 
dren of  John  and  Malinda  Rooker  to  two-thirds  of  the  laud. 

The  insurance  company  obtained  judgment  on  demurrer, 
and  the  controversy  in  this  court  is  between  the  second  hus- 
band, McLead,  and  the  guardian  of  the  children  of  Malinda 
McLead  by  her  first  husband,  so  that  the  question  is  whether 
the  facts  stated  in  the  complaint  are  sufficient  to  authorize  a 
judgment  in  favor  of  the  wards  of  the  appellee. 

It  has  long  been  settled  that  a  complaint  is  sufficient  if 
the  facts  pleaded  entitle  the  plaintiff  to  some  relief,  although 
they  may  not  entitle  him  to  all  the  relief  demanded.  Bay- 
less  V.  Olenrif  72  Ind.  5.  The  question,  therefore,  is  whether 
the  facts  stated  in  the  appellee^  complaint  entitle  him  to 
some  relief,  and  we  need  not  inquire  whether  they  do,  or  do 
not,  entitle  him  to  all  the  relief  he  prays. 

The  complaint  shows  that  a  fraud  was  practiced  upon  Ma- 
linda McLead,  and  that  it  is  of  such  a  nature  as  to  deprive 
her  second  husband  of  all  interest  under  the  commissioner's 
deed.  Where  an  attorney,  in  whom  trust  and  confidence  is 
reposed  by  a  client,  misleads  the  client  by  false  statements  or 
by  the  fraudulent  concealment  of  material  matters,  the  trans- 
action will  be  annulled.     The  rule  is  very  different  in  cases 
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where  the  wrong  is  that  of  an  attorney  from  the  rule  which 
prevails  where  the  parties  meet  on  equal  terms  and  deal  at 
arm's  length.  This  doctrine  is  so  well  settled  that  it  is  un- 
necessary to  do  more  than  state  it. 

Appellant  asserts  that  the  fraud  was  practiced  upon  the 
court  and  not  upon  the  parties,  but  he  is  in  error  in  this,  for 
fraud  was  practiced  upon  both  the  court  and  the  parties. 
The  second  husband,  aided  by  the  commissioner,  who  was 
both  an  officer  of  the  court  and  the  trusted  attorney  of  the 
parties,  obtained  a  colorable  title  to  his  wife's  interest  in  the 
land  without  having  paid  a  penny  for  it.  Her  heirs  have  a 
right,  in  the  appropriate  action,  to  make  the  wrong-doer 
respond,  although  his  wrong  also  constituted  a  fraud  upon 
the  court. 

It  is  contended  by  the  appellant  that  this  action  can  not 
be  maintained  because  the  title  is  in  the  commissioner  ap- 
pointed to  make  the  sale,  but  the  answer  to  this  contention 
is  that  the  appellant  is  not  in  a  situation  to  maintain  such  a 
position,  for  he  can  not  take  advantage  of  his  own  wrong. 

The  difficult  question  presented  arises  upon  the  conten- 
tion that  the  proceedings  in  partition  can  not  be  collaterally 
attacked.  The  appellee's  counsel  does  not  discuss  this  ques- 
tion, but  contents  himself  with  affirming  that  the  proceed- 
ings are  not  assailed/  and  in  this  he  is  clearly  in  error.  If 
the  sale  stands,  there  is  no  title  in  the  wards  of  the  appellee, 
so  that  it  is  necessary  to  overthrow  the  sale  in  order  to  entitle 
them  to  recover.  The  rule  in  analogous  cases  is  that  a  sale  can 
not  be  collaterally  impeached  for  fraud.  Freeman  Void  Judi- 
cial Sales,  sections  14,  20;  J(me8  v.  KokomOf  etc.f  Ass^fiy  77 
Ind.  340.  In  this  instance  there  is  an  order  confirming  the 
report  and  sale,  so  that  there  is  a  judgment,  and  the  case 
falls  within  the  general  rule  that  a  judgment  can  not  be  col- 
laterally impeached.  That  the  general  rule  is  that  a  judgment 
can  not  be  collaterally  impeached  for  fraud  there  can  be  no 
doubt.  Mannix  v.  StaJUy  115  Ind.  245,  and  cases  cited ; 
WeiM  v.  OueriTieau^  109  Ind.  438,  and  authorities  cited;  12 
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Am.  &  Eng.  Encyc.  of  Law,  147  a.  We  regret  that  we  are 
unable  to  fiud  any  reason  for  excepting  this  case  from  the 
general  rule.  There  can  be  no  doubt  upon  the  facts  stated 
in  the  complaint  that  in  the  proper  action  the  partition  pro- 
ceedings may  be  annulled.  Nealia  v.  Dicks,  72  Ind.  374. 
But  we  can  not  see  how  it  is  legally  possible  to  quiet  title 
while  those  proceedings  remain  in  full  force. 
Judgment  reversed. 


FUed  Feb.  27, 1891.  g  »» 
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y'flUs.-'Widow.--EieeUon.--RighU  Under  the  Lew,— When  not  Waived.--' 
Where  a  testator,  by  his  will,  makes  a  specific  proyision  for  bb  widow, 
but  does  not  declare  that  such  provision  is  to  be  in  lieu  of  that  made 
hj  the  law,  the  widow's  right  to  the  five  hundred  dollars  allowed  her 
by  law  is  not  waived  by  her  acceptance  of  the  provisions  of  the  will, 
unless  the  assertion  by  the  widow  of  the  right  to  take  both  under  the 
law  and  under  the  will  would  defeat  the  purpose  of  the  testator  as  shown 
by  the  disposition  which  he  has  made  of  the  residue  of  his  property. 

Save. — A  general  disposition  of  all  the  residue  of  the  testator's  property 
by  residuary  devise  or  bequest,  not  purporting  to  be  in  lieu  of  the  wid- 
ow's absolute  claim,  is  not  enough  to  compel  her  to  elect  between  the 
provision  made  for  her  by  the  will  and  her  absolute  claim,  ;ind  she  is  en- 
titled to  both. 

■ 

From  the  Henry  Circuit  Court. 

if.  E.  Forhner,  for  appellant. 
C  M.  BvHeVj  for  appellee. 

McBbide,  J. — Appellant  is  the  widow  of  David  Shipman-, 
deceased^  late  of  Henry  county,  and  the  appellee  is  adminis- 
trator, with  the  will  annexed,  of  said  deceased.  The  widow 
filed  her  petition  in  the  Henry  Circuit  Court,  asking  that 
the  appellee  be  ordered,  pursuant  to  the  terms  of  section 
2269,  R.  S.  1881,  to  set  off  to  her  five  hundred  dollars  in 
value  of  the  personal  estate  of  said  decedent,  or  pay  her  said 
sum  in  money  out  of  the  first  moneys  received  by  him  as 
Vol.  127.— 23 
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suoh  administrator.  A  copy  of  the  will  was  made  a  part  of 
the  petition,  and  the  circuit  court  having  sustained  a  demur- 
rer to  the  petition  this  appeal  is  prosecuted,  and  that  ruling 
is  assigned  as  error.  *  This  is,  in  legal  effect,  an  application 
for  a  construction  of  the  will. 

The  will  is  short,  and  is  as  follows: 

^'  In  the  name  of  the  Benevolent  Father  of  all :  I,  David 
Shipnlan,  of  the  county  of  Henry,  and  State  of  Indiana,  do 
make  and  publish  this  as  my  last  will  and  testament : 

''  Item  1.  I  give  and  bequeath  to  my  beloved  wife,  El- 
len Shipman,  lot  five  (5),  in  block  eleven  (11),  in  the  town 
of  Knightstown,  according  to  the  original  plat  of  said  town, 
she  to  have  and  to  hold  the  same  in  fee  simple. 

''  Item  2.  I  give  and  bequeath  to  my  said  wife  the  fur- 
ther sum  of  twelve  hundred  dollars,  to  be  paid  to  her  out 
of  the  first  money  that  may  come  into  the  hands  of  my 
administrator  aft^r  paying  all  my  just  debts. 

'^  Item  3.  After  paying  all  my  debts,  and  the  above 
legacy  to  my  wife,  I  will  and  bequeath  that  the  residue  of 
my  property  be  equally  divided  between  my  said  wife  and 
my  children,  she  taking  an  equal  share  with  each  child. 

"Signed  this  10th  day  of  October,  1890. 

"David  Shipman. 

"  Attestei:^  :    C.  D.  Morgan. 

"John  E.  Keys." 

The  widow  has  elected  to  take  the  provision  made  for 
her  by  the  will,  and  the  question  we  are  required  to  decide 
is  whether  or  not  she  is  entitled,  in  addition  thereto,  to 
the  statutory  allowance  of  five  hundred  dollars. 

Statutes  similar  to  section  2269,  aupray  have  been  in  force 
in  this  State  for  more  than  forty  years,  and  the  courts  have 
many  times  been  required  to  construe  and  apply  them.  By 
its  express  terms  the  statute  applies  to  widows,  whether  the 
decedent  died  testate  or  intestate,  and  the  fact  that  by  the  will 
the  decedent  has  made  provision  for  his  widow,  which  she 
has  accepted,  does  not  necessarily  deprive  her  of  the  right 
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to  claim  and  receive  in  addition  the  statutory  allowance. 
Oieek  V.  Wilson,  7  Ind,  354 ;  Loring  v.  Craft,  16  Ind.  11 C  ; 
Dunham  v.  Tappan,  31  Ind.  173;  Bratney  v.  Curry ,  33 
Ind.  399 ;  Nelson  v.  WHson^  61  Ind.  255 ;  Whiteman  v.  Swem, 
71  Ind.  530 ;  Langley  v.  May  hew,  107  Ind.  198 ;  Hurley  v. 
ifc/wr,  119  Ind.  53. 

This  court,  in  construing  this  statute,  and  in  applying  it 
from  time  to  time  to  the  varying  facts  presented,  has  en* 
deavored  to  formulate  general  rules  for  its  application.  In 
some  of  the  cases  the  rule  as  apparently  indicated  by  the 
language  used  was,  however,  much  too  broad,  and  seemed  to 
go  to  the  extreme  extent  of  holding  that  in  all  cases  a  sur- 
viving wife  was  entitled  to,  and  could  not  be  deprived  of, 
the  statutory  allowance  of  $500  regardless  of  the  terms  of 
the  will. 

In  the  case  of  Langley  v.  Mayhew,  supra,  this  tendency 
to  an  undue  enlargement  of  the  rule  was  criticised,  and  the 
rule  was  limited.  Langley  v.  Mayhew,  supra,  has  since  been 
followed  in  the  case  of  Hurley  v.  Mclver,  supra.  These  cases 
must  not  be  understood,  however,  as  going  further  than  to 
merely  limit  the  rule  in  the  manner  indicated.  It  was  not 
the  intention  of  the  court  in  these  cases  to  swing  to  the  op- 
posite extreme  and  hold  that  in  all  cases,  when  provision  is 
made  by  the  will  for  the  wife,  her  acceptance  of  such  pro- 
vision is  a  relinquishment  of  her  right  to  the  statutory  al- 
lowance. To  so  hold  would  be  to  practically  abrogate  the 
statute  as  applied  to  widows  of  testate  decedents.  By  its 
terms,  as  above  stated,  it  applies  to  all  widows,  whether  the 
husband  dies  testate  or  intestate,  and  to  so  limit  its  opera- 
tion would  make  it  apply  only  to  such  husbands  dying  tes- 
tate as  had  made  no  provision  whatever  for  the  surviving 
wife.  In  the  case  of  Langley  v.  Mayhew,  supra,  the  tes- 
tator, after  making  certain  provision  for  his  wife,  added  the 
following :  "  The  above  and  foregoing  being  in  lieu  of  any 
and  all  interest  in  my  estate,  both  real  and  personal,  which 
she  might  have  as  my  widow.^'     In  such  a  case  it  can  well 
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be  held  that  the  widow  accepting  the  testamentary  provision 
thus  made  for  her  relinquishes  the  statutory  provision.  The 
intention  of  the  testator  is  so  clearly  expressed  that  to  hold 
otherwise  would  be  a  palpable  violation  of  settled  rules  for 
the  construction  of  wills. 

'  When  it  clearly  appears  from  the  will,  either  by  express 
statement  or  otherwise,  that  the  provision  therein  made  for 
the  wife  is  intended  to  be  in  lieu  of  that  made  by  the  law, 
she  must  elect  between  the  will  and  the  law,  and  can  not 
have  the  provision  made  by  both.  Hurley  v.  Mclvery  supra^ 
Wright  v.  JoneSf  106  Ind.  17  ;  Stewart  v.  Stewart^  31  N.  J. 
Eq.  398 ;  Morrison  v.  Bowman,  29  Cal.  337. 

When  a  husband  has  made  specific  provision  for  his  widow, 
and  has  also  disposed  of  all  his  other  property  in  such  a  way 
as  to  make  it  apparent  that  the  assertion  by  the  widow  of 
the  right  to  take  both  under  the  law  and  under  the  will, 
would  defeat  the  manifest  purpose  of  the  testator,  she  will 
be  confined  to  the  provisions  made  by  the  will,  afler  she  has 
effectually  elected  to  take  the  benefits  so  provided.  Morri^ 
son  V.  Bowmany  supra;  Hurley  v.  MoIveVy  supra;  Langley 
V.  Mayhew,  supra.  While  this  is  the  rule,  like  many  other 
general  rules,  there  is  sometimes  difficulty  in  applying  it  to 
particular  cases. 

In  the  case  now  under  consideration  the  husband,  by  the 
will,  did  make  specific  provision  for  his  widow.  He  did  not, 
however,  in  terms  declare  that  such  provision  was  to  be  in 
lieu  of  the  provision  which  the  law  made  for  her.  Would 
the  assertion  by  her  of  her  right  to  the  allowance  of  $500 
defeat  the  purpose  of  the  testator  as  shown  by  the  dispo- 
sition which  he  has  made  of  the  residue  of  his  property? 

In  considering  this  question  it  must  be  borne  in  mind  that 
the  widow  is  to  be  favored  in  the  construction  of  testa- 
mentary provisions  in  her  behalf. 

The  widow's  right  to  the  allowance  of  $500  is,  in  some 
of  its  incidents,  analogous  to  the  right  of  dower.  The  bus* 
band  can  not,  by  any  act,  deprive  her  of  it  against  her  will. 
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^  "  

and  she  may^  as  has  been  seen,  take  it,  and  in  addition  take 
that  which  the  will  gives.  Of  dower,  the  rule,  as  estab- 
lished by  the  overwhelming  weight  of  authority,  is : 

^^  If  the  will  declares  in  express  words  that  the  testa- 
mentary gift  is  intended  to  be  in  lieu  of  dower,  the  widow  is 
obliged  even  at  law  to  elect.  When,  however,  the  will  con- 
tains no  such  express  words,  every  devise  or  bequest  made  to 
the  wife  is  presumed  to  be  intended  as  a  provision  in  addi- 
tion to  her  dower  right,  and  in  general  she  will  not  be  re- 
quired to  elect.  The  duty  of  electing  may  arise  even  in  the 
absence  of  any  express  declaration  that  the  testamentary  giil 
is  in  lieu  of  dower,  but  can  only  arise  from  a  clear,  unequiv- 
ocal intention  exhibited  in  provisions  of  the  will  incompat- 
ible with  the  right  of  dower.  *  *  *  <  if  there  is  any  thing 
ambiguous  or  doubtful,  if  the  court  can  not  say  that  it  w^as 
clearly  the  intention  to  exclude,  then  the  averment  that  the 
gift  was  made  in  lieu  of  dower  can  not  be  supported.'  *  *  * 
To  enable  us  to  deduce  such  an  implied  intention,  the  claim 
of  dower  must  be  inconsistent  with  the  will,  and  repugnant 
to  its  dispositions,  or  some  of  them.  It  must,  in  fact,  dis- 
turb or  disappoint  the  will.  *  *  *  It  is  not  sufficient  that 
the  will  renders  it  doubtful  whether  he  intended  that  she 
should  have  her  dower  in  addition  to  the  provision  ;  but  the 
terms  and  provisions  of  the  will  must  be  totally  inconsistent 
with  her  claim  of  dower  in  the  property  in  which  such 
dower  is  claimed."  1  Poraeroy  Eq.  Jur.,  p.  539,  section 
493,  and  cases  there  cited." 

In  the  case  of  Kelly  v.  Stinson,  8  Blackf.  387,  it  is  said  : 
"The  cases  in  which  the  question  has  arisen  whether  the 
widow  should  be  put  to  her  election  to  take  the  benefits  given 
to  her  by  the  will,  or  her  dower  out  of  the  testator's  estate, 
are  very  numerous.  They  all  seem  to  agree  in  the  proposi- 
tion, that  nothing  would  deprive  her  of  her  right  of  dower 
but  express  declaration,  or  such  direct  and  manifest  repug- 
nancy between  that  right  and  the  disposition  of  the  real  es- 
tate, that  they  could  not  possibly  stand  together." 
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In  Lewis  v.  Smith,  9  N.  Y.  502,  it  is  said  :  "  The  devises 
in  the  will  must  be  so  repugnant  to  the  claim  of  dower  that 
they  can  not  stand  together/'  See,  also,  Oatrander  v.  Spick- 
ardy  8  Blackf.  227,  where  it  is  said  :  '^  She  was  not  restricted 
to  the  taking  of  one,  nor  could  she  be  compelled  to  elect 
between  them,  except  in  those  cases  where  '  her  taking  dower 
would  operate  to  overturn  the  will,'  or  where  ^  the  gift  to  her 
was  said  to  be  in  recompense  or  satisfaction  of  dower.' " 

We  can  see  no  good  reason  why  the  rules  thus  laid  down 
relative  to  dower  are  not  equally  applicable  to  the  widow's 
statutory  claim  to  $500. 

Section  2505,  B.  S.  1881,  requires  a  widow  to  elect  between 
her  statutory  rights  in  her  husband's  lands  and  any  testa- 
mentary provision  made  for  her  in  lieu  thereof.  That  sec- 
tion, however,  applies  only  to  her  interest  in  his  lands,  and 
has  no  application  to  her  statutory  allowance  of  (500.  There 
is  no  statute  requiring  her  to  elect  as  to  that  allowance,  and 
the  rule  requiring  her  to  elect,  like  that  relating  to  dower, 
must  be  deduced  from  the  principles  of  equity  and  the  com- 
mon law. 

If  a  decedent,  by  his  will,  makes  provision  for  his  widow, 
and  specifically  disposes  of  all  the  residue  of  his  estate,  so 
that  the  assertion  by  the  widow  of  her  statutory  claim  would 
defeat  some  material  provision  thereof,  she  will  be  required 
to  elect,  and  can  not  take  both. 

A  general  disposition  of  all  the  residue  of  his  property  by 
residuary  devise  or  bequest,  not  purporting  to  be  in  lieu  of 
such  absolute  claim,  is  not  enough,  however,  to  compel  an 
election. 

Such  devise  or  bequest  will  be  construed  as  made  in  view 
of  her  absolute  statutory  rights,  and  subject  thereto,  and 
only  operates  on  the  residue  after  the  payment  of  debts  and 
expenses  of  administration,  and  the  satisfaction  of  specific 
devises,  legacies  and  rights. 

There  is  nothing  in  the  will  in  this  case  inconsistent  with 
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the  widow's  claim  to  take  both  the  statutory  allowance  of 
$500  and  the  provision  made  for  her  by  the  will. 

The  court  below  erred  in  sustaining  the  demurrer  to  the 
complaint. 

Judgment  reversed,  with  costs. 

Fil«l  March  10, 1891. 


No.  14,7«6. 

OopPAGE,  Administrator,  v,  Greoo  et  al. 

Tbustbe. — Liabiliiy  to  Claimant  on  Fund, — A  person  receiying  the  proceeds 
arising  from  the  sale  of  a  leasehold  interest,  under  a  promise  to  pay  off 
anj  liens  on  the  property,  becomes  a  trustee  for  all  holding  such  liens, 
and,  upon  a  proper  demand,  an  action  bj  such  a  lien-holder  may  be 
maintained  against  him. 

Same. — Aeeeptanee  of  Trustet^s  Promise  hy  Qrediior. — Demand, —  What  Sv^» 
fident  to  Oonstitutc—ln  a  complaint  against  such  trustee  by  the  lien-holder, 
it  is  necessary  to  show  an  acceptance  by  such  creditor  of  the  trustee's 
promise;  but  such  acceptance  is  implied  from  the  fact  of  bringing  the 
action  ;  and  an  acceptance  and  demand  may  be  inferred  from  an  alle- 
gation that  such  trustee  re/nted  to  pay  the  plaintiff,  and  appropriated 
the  money  to  his  own  use. 

From  the  Montgomery  Circuit  Court. 

X.  /.  Coppage,  for  appellant. 
/.  West,  for  appellees. 

Miller,  J. — The  only  error  assigned  in  this  case  is  the 
ruling  of  the  court  in  sustaining  the  demurrers  of  the  appel- 
lees to  the  complaint,  which,  omitting  formal  matters,  is 
substantially  as  follows: 

That  the  appellant  is  administrator  of  the  estate  of  Mary 
C.  Eyler;  that  in  April,  1886,  the  appellee,  William  P. 
Gregg,  was  the  owner  of  and  conducting  a  general  business 
for  the  sale  of  agricultural  implements  and  coal,  in  the  city 
of  Crawfordsville ;  that  the  premises  upon  which  the  busi- 
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ness  was  being  carried  on  was  leased  of  one  Hattie  McEwen 
for  the  term  of  —  years,  with  the  privilege  of  renewing  the 
same  from  time  to  time,  the  buildings,  sheds,  bins,  scales, 
and  other  furniture^  being  owned  by  the  lessee,  and  were  of 
the  value  of  seven  hundred  dollars,  and  the  appliances  for 
handling  coal  of  the  value  of  three  hundred  dollars;  that 
in  March,  1886,  said  Williams  P.  Gregg  borrowed  of  the 
deceased  three  hundred  and  eighty  dollars,  and  executed  to 
her  his  note  of  that  date  for  the  amount  of  the  loan,  due  one 
year  after  date,  a  copy  of  which  note  purports  to  be,  but  is 
not,  made  part  of  the  complaint;  that  afterwards,  on  the 
27th  day  of  April,  1887,  Gregg,  to  secure  the  payment  of 
the  note,  executed  a  chattel  mortgage  on  the  coal  office, 
sheds,  furniture,  implements  and  other  personal  property, 
which  mortgage  was  on  the  same  day  recorded  in  the  re- 
corder's office  of  Montgomery  county;  that  in  August, 
1888,  the  appellant  filed  his  complaint  against  said  Gregg, 
in  the  Montgomery  Circuit  Court,  for  the  foreclosure  of  the 
mortgage,  and  in  September  obtained  a  judgment  for  $462, 
and  the  foreclosure  and  sale  of  the  mortgaged  [property; 
that  during  the  pendency  of  the  suit  against  Gregg,  he,  with 
intent  to  place  said  property  beyond  the  reach  of  any  process 
that  might  be  issued  ou  the  judgment,  sold  to  the  appellee 
Marshall  said  coal  office,  sheds,  scales  and  everything  con- 
nected, which  had  not  been  sold  or  consumed  prior  to  that 
time,  for  the  sum  of  eight  hundred  dollars,  which  sum  was 
at  the  time  paid  over  to  the  appellee  Orpheus  M.  Gregg^ 
both  of  whom  had  actual  and  constructive  notice  of  the 
mortgage,  the  pendency  of  the  suit,  and  of  the  intent  of 
William  P.  Gregg  to  hinder  and  defeat  the  plaintiff  in  the 
collection  of  his  claim ;  that  Orpheus  M.  Gregg  .then  and 
there  agreed  to  indemnify  said  Marshall  against  any  loss  he 
might  sustain  by  reason  of  any  valid  incumbrance  then  ex- 
isting against  said  property,  and  to  pay  off  and  discharge  any 
lien  or  encumbrance  that  was  enforceable  against  the  same, 
but   that  he  received  said  sum  of  eight  hundred    dollars 
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from  said  Marshall  without  yielding  or  paying  any  other  con- 
sideration than  his  said  agreement  as  above  set  forth; 
that  the  note  and  mortgage  had  been  due  more  than 
eighteen  months  before  the  suit  was  instituted  thereon,  but 
that  the  personal  property  in  the  coal  office,  sheds  and  fix- 
tures, though  of  great  value  upon  the  leased  real  estate, 
would  be  and  are  of  comparatively  little  value  to  be  torn 
down,  to  wit,  fifty  dollars;  that  for  six  months  prior  to 
the  sale  thereof,  the  appellant  had  foreborne  to  bring  suit 
and  expose  them  to  sale,  at  the  earnest  solicitation  of  the 
defendant  William  P.  Gregg,  and  upon  the  representation 
of  Gregg  that  it  would  entail  upon  him  great  loss  by  de- 
priving him  of  .the  value  thereof;  that  he  was  about  to  sell 
the  said  property  for  a  good  price,  and  promised  to  pay 
plaintiff  the  full  amount  of  said  n*te  as  soon  as  he  succeeded 
in  making  a  sale  of  the  property,  but  that  immediately  on 
making  a  sale  he  procured  a  renewal  of  the  lease  of  the  real 
estate,  upon  which  the  buildings-  and  fixtures  were  situate, 
to  be  made  by  the  owner  thereof  to  said  Charles  N.  Mar- 
shall, and  the  money  to  be  paid  to  said  Orpheus  M.  Gregg, 
who  upon  th&  receipt  thereof  refused  to  pay  the  appellant 
the  amount  due  him  upon  the  note  and  mortgage,  but  at 
once  appropriated  the  same  to  his  own  use;  that  said  Will- 
iam P.  Gregg  was  and  still  is  wholly  insolvent,  and  that  said 
office,  coal  sheds  and  scales  are  unsalable  and  entirely  una- 
vailable as  assets  in  their  present  condition  ;  that  Charles  N. 
Marshall  refuses  to  be  made  a  party  plaintiff,  and  is,  there- 
fore, made  a  defendant.  Plaintiff,  therefore,  prays  judgment 
for  five  hundred  dollars,  and  that  the  same  be  declared  a 
lien  upon  and  enforceable  against  the  fund  in  the  hands  of 
said  Orpheus  M.  Gregg ;  that  he  be  declared  a  trustee  and 
ordered  to  pay,  etc. 

This  complaint  is  somewhat  peculiar,  and  it  is  not  easy  to 
determine  upon  precisely  what  theory  the  pleader  desired  to 
predicate  hiscause  of  action.  One  portion  apparently  pro- 
ceeds upon  the  assumption  that  the  action  of  William  P. 
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Gregg  in  transferring  the  mortgaged  property  to  Marshall, 
and  procuring  a  renewal  of  the  lease  to  be  made  to  him  was, 
under  the  circumstances,  sufficient  to  make  him  and  the 
other  participants  liable  for  damages  in  an  action  sounding 
in  tort. 

Without  entering  into  an  extended  discussion  of  the  ob- 
jection to  this  theory  pointed  out  in  the  brief  of  appellees, 
it  is  sufficient  to  say  that,  eliminating  from  the  pleading  the 
allegations  charging  fraud  and  fraudulent  intent,  and  looking 
at  the  facts  themselves,  it  does  not  appear  that  either  of  the 
appellees  did  a  single  thing  that  the  law  prohibited  them  from 
doing,  and,  under  such  circumstances,  it  has  been  well  said 
that  ^'  Fraud  can  not  be  predicated  upon  acts  which  the  party 
charged  has  a  right  by  law  to  do,  nor  upon  the  non-per* 
formance  of  acts  which  by  law  he  is  not  bound  to  do,  what* 
ever  may  be  his  motive,  design  or  purpose,  either  in  doing 
or  not  doing  the  acts  complained  of.''  Biddle,  J.,  in  Frank- 
lin  Ina.  Go.  v.  Humphrey^  fi5  Ind.  649  (560). 

Nor  does  it  appear  that  the  mortgaged  property  was  of  less 
value  in  the  hands  of  Marshall,  or  less  available  as  a  security, 
than  it  would  have  been  if  Gregg  had  continued  to  own  it: 

The  cases  of  Duke  v.  Strickland^  43  Ind.  494,  and  Shearer 
V.  Evans,  89  Ind.  400,  do  not  sustain  the  position  of  the  ap- 
pellant in  this  case,  for  in  each  of  these  cases  the  mortgaged 
property  was  so  mixed  and  confused  with  that  of  the  plain- 
tiff as  to  be  incapable  of  identification,  and  then  shipped  and 
sold  so  as  to  be  entirely  beyond  the  reach  of  the  plaintifl^. 

The  other  theory,  and  from  the  prayer  for  relief,  the  one 
we  are  led  to  believe  the  pleader  chiefly  relied  upon,  pro- 
ceeds upon  the  ground  that  the  delay  of  the  appellant  in 
bringing  suit  for  a  long  period  of  time  after  his  cause  of  ac- 
tion accrued,  upon  the  representation  of  William  P.  Gregg 
that  he  was  about  to  sell  out  the  business,  and  his  promise 
that  he  would,  when  he  made  sale,  pay  to  the  appellant  the 
full  amount  of  his  claim,  coupled  with  the  fact  that  when  he 
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did  make  sale  of  the  mortgaged  property  the  sum  of  eight 
hundred  dollars  was  placed  in  the  hands  of  Orpheus  M. 
Gregg  to  pay  off  and  discharge  any  liens  or  encumbrances 
enforceable  against  the  property^  created  a  right  of  action  in 
favor  of  the  appellant,  with  the  other  encumbrancers,  if  any, 
to  this  fund,  or  enough  of  it  to  discharge  their  liens. 

Taking  into  consideration  the  agreement  between  the  ap- 
pellant and  William  P.  Gregg,  the  insolvency  of  Gregg,  the 
condition  and  nature  of  the  mortgaged  property,  we  think 
it  clear  that  the  appellant  is  entitled  in  equity  to  treat  Orpheus 
M.  Gregg  as  a  trustee  of  this  fund  for  the  benefit  of  himself 
and  the  other  creditors,  if  any,  having  liens  on  the  property. 

The  receipt  of  the  money  by  Orpheus  M.  Gregg  was  a  suf- 
ficient consideration  for  his  agreement  to  pay  the  same  to 
the  lienholders,  and  the  appellant  being  a  lienholder  is  en- 
titled to  sue  upon  that  promise. 

It  is  not,  as  claimed  by  the  appellees,  necessary  that  the 
complaint  should  show  an  acceptance  by  the  appellant  of  this 
promise,  other  than  such  as  is  implied  by  the  bringing  of  this 
suit  (Ccamahan  v.  Tousey^  93  Ind.  561) ;  but  if  it  was  neces- 
sary an  acceptance  and  demand  may  be  inferred  from  the  alle- 
gation that  Orpheus  M.  Gregg  refused  to  pay  the  appellant, 
and  appropriated  the  money  to  his  own  use. 

It  is  contended  that  the  complaint  is  bad  because  it  does 
not  show  that  all  the  property  covered  by  the  mortgage  had 
been  sold  to  Marshall ;  it  is  sufficient  to  say  that  this  fact 
may  in  the  future  become  important  in  ascertaining  the 
amount  of  a  recovery,  but  if  some  of  the  property  was  sold, 
and  the  promise  and  agreement  made,  the  appellant  is  en- 
titled to  a  recovery. 

The  complaint  shows  that  all  of  the  appellees  are  proper, 
if  not  necessary,  parties  to  the  action,  in  order  that  there 
may  be  a  complete  determination  and  settlement  of  the  ques- 
tions involved. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
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mandedy  with  mstractions  to  overrule  the  demurrer  to  the 
complaint,  and  for  further  proceedings  in  accordance  with 
this  opinion. 

FUed  March  11,  1891. 


No.  13,749. 

Daubenspeck  v.  Pool  et  al. 

MOBTOAOE. — Action  to  Forechac — PteaofI^yment,^''Suffiaieney  tfEMenee. — 
In  an  action  on  a  mortgage  alleged  to  have  been  lost,  where,  as  tending 
to  establish  a  plea  of  payment,  one  witness  testifies  that  the  plaintiff 
told  him  that  "  the  mortgagor  had  lifted  the  mortgage,"  and  another 
testified  that  she  saw  the  mortgage  in  the  possession  of  the  mortgagor, 
a  verdict  for  the  defendant  will  not  be  disturbed  as  unsupported  by  the 
evidence. 

From  the  Marion  Circuit  Court. 

I.  Klingensmith  and   W,  P.  Adkinson^  for  appellant. 
/.  A.  New,  for  appellees. 

Elliott,  J. — The  appellant's  complaint  is  founded  upon 
a  mortgage  alleged  to  have  been  lost,  and  the  issue  in  the 
case  was  made  by  a  plea  of  payment.  It  is  asserted  by  ap* 
pellant's  counsel  that  there  is  no  evidence  tending  to  estab- 
lish the  defence,  but  in  this  counsel  are  in  error.  There  is 
certainly  some  evidence  to  that  effect.  One  witness  swears 
that  the  appellant  told  him  that  ^'  the  mortgagor  had  lifted 
the  mortgage,^'  and  another  swears  that  she  saw  the  mort- 
gage in  the  possession  of  the  mortgagor.  While  the  evi- 
dence of  payment  is  not  satisfactory,  and  while  it  is  true 
that  if  the  case  were  before  us  as  triers  of  the  facts,  we  would 
be  inclined  to  a  different  conclusion  from  that  reached  by  the 
trial  court,  still,  the  long  settled  rules  of  law  constrain  u& 
to  abide  by  the  decision  of  the  lower  court. 

Judgment  affirmed. 

Filed  March  12, 1891. 
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149  234 

Chambebs  v.  The  State^  ex  rel.  Babnabd,  Probecuting 

Attorney. 

Office  and  Officeb. — **  Lucrative  Office" —  What  it, — The  office  of  trustee  of 
the  Institute  for  the  Education  of  the  Deaf  and  Dumb  and  the  office  of 
school  trustee  are  lucrative  offices  within  the  meaning  of  section  9,  ar- 
ticle 2, of  the  Constitution. 

8am& — Office  of  School  Trustee, —  Vacaiion  </. — The  acceptance,  therefore,  of 
the  former  office  by  an  incumbent  of  the  latter  vacates  the  latter. 

Same. — ForfeUure. — Information, — Necessary  Averments, — In  an  action  to  oust 
such  incumbent  from  the  office  vacated,  the  information  is  sufficient 
if  it  states  such  facts  as  show  a  forfeiture  of  the  office.  Section  1131 
R  S.  1881. 

From  the  Bush  Circuit  Court. 

/.  Brovm,  W.  A.  Brown  and  J.  M.  BrowUy  for  appellant. 
W.  0.  Bamardy  Prosecuting  Attorney,  T,  B,  Bedding,  J. 
T,  Mdldt  and  E.  H.  Bundy,  for  appellee. 

Olds,  C.  J. — This  action  is  brought  by  the  State  on  re- 
lation of  William  O.  Barnard,  prosecuting  attorney,  appel- 
lee, against  David  W.  Chambers,  appellant,  to  oust  the  ap- 
pellant from  the  office  of  school  trustee  of  the  school  town 
of  New  Castle,  and  to  have  the  office  declared  vacant  in  so 
far  as  the  appellant  had  any  right  to  hold  said  office,  on  the 
grounds  that  after  said  appellant's  election  and  qualification 
as  such  school  trustee  he  was  appointed  and  accepted  and 
qualified  as  a  trustee  of  the  Institute  for  the  Education  of 
the  Deaf  and  Dumb. 

The  appellant  demurred  to  the  information  for  want  of 
fiicts,  and  the  court  overruled  the  demurrer,  and  this  ruling 
of  the  court  is  the  only  error  assigned. 

It  is  contended  by  counsel  for  the  appellant  that  the 
information  is  insufficient  for  the  reason  that  section  1134, 
R.  S.  1881,  provides  that  '^  Whenever  an  Information  shall 
be  filed  against  a  person  for  usurping  an  office,  by  the  pros- 
ecuting attorney,  he  shall  also  set  forth  therein  the  name  of 


366  SUPREME  COURT  OF  INDIANA, 


Cluunben  v.  The  State,  ex  rd.  Bsmaid,  Proaecnting  Attorney. 

the  person  rightfully  entitled  to  the  office,  with  an  averment 
of  his  right  thereto/^  and  for  the  further  reason  that  the 
office  of  school  trustee  is  an  office  held  under  a  municipal 
corporation,  and  is,  therefore,  not  a  lucrative  office  within 
the  meaning  of  the  clause  of  section  9,  article  2,  of  the  Con- 
stitution of  Indiana,  which  provides  thtft  no  person  shall 
''  hold  more  than  one  lucrative  office  at  the  same  time,  ex- 
cept as  by  this  Constitution  expressly  permitted.'' 

It  is  not  contended  but  that  the  office  of  trustee  of  the  In- 
stitute for  the  Education  of  the  Deaf  and  Dumb  is  a  lucra* 
tive  office,  and  we  think  there  can  be  no  question  but  that  it 
is,  even  if  it  were  not  conceded.  It  has  been  held  by  this 
court,  in  Howard  v.  Shoemaker y  35  Ind.  Ill,  that  the  office 
of  director  of  the  Southern  Prison  is  a  lucrative  office,  and 
we  think  there  is  no  distinction  in  this  respect  between  the 
two  offices.  The  decision  in  the  case  of  Howard  v.  Shoemaker, 
supra,  is  undoubtedly  correct  and  in  harmony  with  all  au- 
thority. It  is  held  in  the  same  case  that  the  office  of  mayor  of 
a  city  incorporated  under  the  general  laws  of  the  State  is  a 
lucrative  office,  and  that  the  election  of  a  person  holding  the 
office  of  prison  director  to  the  office  of  mayor  of  a  city,  and 
his  acceptance  thereof,  vacates  his  office  as  director.  In  that 
case  it  is  said  by  the  court :  ''  Upon  the  other  question,  it  is 
the  opinion  of  a  majority  of  the  court  that  as  the  mayor  of  a 
city,  under  the  act  of  1867,  has  duties  to  perform,  under  the 
laws  of  the  State,  aside  from  those  which  are  judicial  and 
those  of  a  purely  municipal  character,  such  as  the  taking  and 
certifying  of  affidavits  and  depositions,  the  proof  and  ac- 
knowledgments of  deeds  and  other  instruments  in  writing, 
for  which  he  is  entitled  to  and  may  charge  and  receive  fees, 
the  office  isa  '*  lucrative  "  one  within  the  meaning  of  section  9, 
article  2,  of  the  Constitution  of  the  State.*' 

It  is  held  in  State,  ex  rel.,  v.  Kirk,  44  Ind.  401,  that  the  office 
of  councilman  in  a  city  is  purely  and  wholly  municipal  in  its 
character,  and  such  officer  has  no  duties  to  perform  under 
the  general  laws  of  the  State,  and  although  the  office  is  a 
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lucrative  one  it  is  not  a  lucrative  office  within  the  meaning 
of  section  9,  article  2,  of  the  Constitution  of  ihe*State.  In 
JIalian  v.  Jackson,  62  Ind.  599,  it  is  held  that  the  office  of 
city  clerk  is  not  an  office  within  the  meaning  of  section  16, 
article  7,  of  the  Constitution  of  the  State. 

It  must,  therefore,  be  regarded  as  the  settled  law  of  this 
State  that  if  an  office  is  purely  municipal,  the  officer  not  be- 
ing charged  with  any  duties  under  the  laws  of  the  State, 
he  is  not  an  officer  within  the  meaning  of  the  Constitution, 
but  if  the  officer  be  charged  with  any  duties  under  the  laws 
of  the  State,  and  for  which  he  is  entitled  to  compensation 
the  office  is  a  lucrative  office  within  the  meaning  of  the  Con- 
stitution. This,  although  it  may  be  a  narrow  construction 
of  the  Coiistitution,  must  be  regarded  as  settled.  It  then 
remains  to  be  determined  whether  the  office  of  school  trustee 
of  an  incorporated  town  is  charged  with  any  duties  under 
the  laws  of  the  State  such  as  make  the  office  a  lucrative  one 
within  the  meaning  of  the  Constitution. 

It  has  been  held  by  this  court  that  the  office  of  township 
trustee,  who  is  also  school  trustee,  and  the  office  of  supervisor, 
are  lucrative  offices  within  the  meaning  of  section  9,  article 
2,  of  the  Constitution.     Oreigkton  v.  PipeVj  14  Ind.  182. 

Our  school  system  is  one  uniform  system  throughout  the 
State,  and  the  duty  to  provide  for  a  general  uniform  system 
of  common  schools,  wherein  tuition  shall  be  without  charge 
and  equally  open  to  all,  is  specially  enjoined  upon  the  leg- 
islative department  of  the  State  by  the  Constitution.  The 
legislative  department  could  not  discharge  this  duty  unless 
all  school  officers  were  subject  and  amenable  to  the  general 
laws  of  the  State,  and  as  said  in  State,  ex  reL,  v.  Haworth,  122 
Ind.  462 :  "  Every  school  that  has  been  established  owes  its 
existence  to  legislation ;  and  every  school  officer  owes  his 
authority  to  the  statute." 

Section  4439,  R.  S.  1881,  provides  for  the  election  of  three 
school  trustees  in  each  city  and  town,  who  shall  constitute  a 
board  of  trustees,  one  to  be  elected  president,  one  treasurer. 
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and  one  secretary  ;  the  treasurer  and  secretary  are  each  re- 
quired to  give  boud^  to  be  approved  by  the  county  auditor; 
aud  it  provides  that  they  shall  receive  compensation  for  their 
services,  to  be  fixed  by  the  common  council,  to  be  paid  out 
of  the  special  school  revenue. 

Section  4441,  B.  S.  1881,  provides  that  they  shall  receive 
the  special  school  revenue  belonging  to  the  town,  and  the 
revenue  which  may  be  apportioned  to  the  town  by  the  State, 
and  shall  pay  out  the  same  for  the  purpose  for  which  such 
revenues  were  collected  and  appropriated,  shall  keep  an  ac- 
count of  the  same,  and  render  an  account  to  the  board  of 
commissioners  annually,  and  present  vouchers  for  the  amount 
expended. 

They  are  also,  by  section  4460,  R.  S.  1881,  required  to 
report  and  furnish  statistics  to  the  county  superintendent, 
and  are  charged  with  many  other  duties  by  law.  They  may 
be  removed  from  office  by  the  board  of  commissioners,  and 
the  president  of  the  board  is  a  member  of  the  county  board 
of  education.  Sections  4456  and  4436,  B.  S.  1881.  They  are 
also  required  to  take  enumeration  of  school  children,  and 
may  transfer  them  from  one  town  or  township  to  another  for 
school  purposes.  Sections  4472  and  4473,  B.  S.  1881.  In- 
deed, they  are  officers  whose  duties  are  fixed  by  statute, 
though  they  are  elected  by  the  common  council  of  the  city 
or  town,  and  their  compensation  is  fixed  by  the  common 
council.  Such  services,  however,  are  designated  and  imposed 
upon  them  by  statute,  and  their  duties  and  liabilities  are 
fixed  by  the  statute,  and  we  think  the  office  is  undoubtedly 
a  lucrative  one,  and  that  it  is  as  much  an  office  within 
the  meaning  of  section  9,  article  2,  of  the  Constitution,  as 
any  statutory  office  that  may  be  created  by  statute  within 
any  township,  town,  or  city.  Since  the  commencement  of 
this  suit  school  trustees  have  been  charged  with  other  duties 
by  the  laws  of  1889. 

As  regards  the  objection  to  the  information  on  account  of 
the  omission  to  aver  the  name  of  the  person  rightfully  enti- 
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tied  to  the  office,  as  required  by  section  1134,  supra,  in  an 
information  against  a  person  for  usurping  an  office,  the 
objection  is  not  well  taken  ;  this  is  not  a  proceeding  against 
a  person  for  usurping  an  office.  It  is  a  proceeding  insti- 
tuted under  the  second  subdivision  of  section  1131,  against 
the  appellant  for  having  done  an  act  which,  by  the  pro- 
visions of  law,  worked  a  forfeiture  of  the  office ;  and  it  is 
provided  by  said  section  that  in  such  a  case  the  prosecut- 
ing attorney  may  proceed  against  him  by  information  ;  and 
it  is  only  necessary  to  state  such  facts  as  show  a  forfeiture 
of  the  office.  Where  a  person  accepts  an  office  held  under 
the  State,  he  vacates  another  held  under  the  same  sover- 
eignty. Fottz  V.  Kerlin,  105  Ind.  221.  The  information  is 
sufficient. 

Our  conclusion  being  in  harmony  with  the  ruling  of  the 
circuit  court,  it  leads  to  an  affirmance  of  the  judgment. 

Judgment  affirmed,  with  costs. 
'  Filed  March  12, 1891.   . 
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The  Indianapolis  Cable  Street  Railroad  Company       ^m  fjgf 
V.  The  Citizens  Street  Railroad  Company.  Efl® 

IfOHOFOiiT. — SUUe  or  MunidpaUty  Oranting, — ConsHtuHon. — As  a  general         |i27       3^^' 
rale  neither  the  State  nor  a  municipal  corporation  can  grant  or  create         'JH       ^}l 
a  monopoly.    The  clause  in  the  Constitution  forbidding  the  granting         —         ~^l 
of  '' privileges  or  immunities   which  upon  the  same  terms  shall  not 
equally  belong  to  all  the  citizens/'  does  not  declare  all  monopolies  un- 
lawful.   That  clause  applies  only  to  such  things  as  are  of  common  righti 
and  is  merely  to  be  applied  to  such  things  as  are  in  their  nature  a  mo- 
nopoly. 

Corporation. — OrarU  0/  Franchises. — How  Construed. — Exclusive  Privilege* 
— Grants  of  franchises  by  public  corporations  to  individuals  or  pri- 
vate corporations  are  to  be  strictly  construed,  and  no  exclusive  priv* 
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ilege  passes,  unless  it  be  plainly  conferred  by  express  words  or  neces- 
sary implication. 

Same. — Orant  to,  Gonstraed  Against  ike  Grardee, — A  grant  made  by  the 
Commonwealth,  or  by  a  municipality  under  authority  from  the  Com- 
monwealth, is  to  be  taken  most  strongly  against  the  grantee,  and  noth- 
ing is  to  be  taken  by  implication  against  the  public,  except  what  nec- 
essarily flows  from  the  nature  of  the  terms  of  the  grant. 

Same. — Special  Oharters. — Conflict  of  InUreds, — If  the  sovereign  grant  a 
special  charter  to  a  corporation  to  conduct  a  particular  business,  with- 
out granting  any  exclusive  privileges  over  that  business,  the  same 
sovereign  may,  in  like  manner,  grant  special  charters  to  other  corpora- 
tions to  carry  on  the  same  business,  and  if  there  is  a  conflict  of  profits 
between  them  the  first  has  no  remedy. 

Stbebt  Railway. — Oity  may  Prescribe  Moii»e  Power, —  Violatum  <^  Oram  of 
Power, — hML  Companies. — A  city,  having  control  over  its  streets,  may 
prescribe  the  motive  power  to  be  used  in  moving  cars,  and  when  it  pre- 
scribes one  kind  of  power  the  company  can  not  use  another ;  and  in  a 
contest  between  two  rival  street  railway  companies  for  the  possession 
of  a  street,  one  of  which  is  using  a  motive  power  not  authorized  by  its 
charter,  the  other  company  may  attack  its  right  to  such  street  by  show- 
ing such  violation  of  its  franchise. 

Same. — Ezduswe  Possession  of  Street. — Poiwer  of  OUy  to  QranL — First  to  Oe- 
eupy  Protected. — A  city  can  not  give  an  exclusive  right  to  a  street  rail- 
way company  to  occupy  all  its  streets,  to  the  exclusion  of  all  other 
companies,  and  so  prevent  it  afterwards  giving  similar  grants  to  other 
companies.  But  if  it  make  such  a  grant  and  then  make  a  similar 
grant  to  another  company,  that  company  which  first  occupies  a  street^ 
or  which  first  enters  upon  the  construction  of  a  particular  line  of  street 
railroads,  and  has  expended  its  money  in  the  prosecution  of  the  w^rk, 
is  entitled  to  the  possession  of  such  street,  or  to  the  streets  over  which 
such  particular  line  passes,  although  the  effect  is  that  such  company 
thus  acquires  the  exclusive  possession  of  such  street  or  streets  for  the 
purposes  of  a  street  railroad. 

From  the  Marion  Superior  Court. 

/.  B,  Blacky  D,  J.  Hammondy  E.  8,  Rogers,  8.  M,  Shepard 
and  C.  MartindcUe,  for  appellant. 

H.  C.  Allen,  F.  Winter  and  J.  B,  Elam,  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  brought  for  the  purpose  of  enjoining  the  ap- 
pellant from  constructing  a  street  railroad  on  certain  streets 
in  the  city  of  Indianapolis,  and  to  enjoin  it  from  interfering 
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with  the  appellee  in  its  construction  of  a  street  railroad  on 
said  streets. 

It  is  alleged  in  the  complaint  that  the  Citizens  Street  Rail- 
wayCompany  is  a  corporation  organized  under  the  laws  of  this 
State  for  the  purpose  of  building,  maintaining  and  operating 
street  railways,  propelled  by  animal  power,  in  the  streets  of 
the  city  of  Indianapolis  :  that  after  the  organization  of  said 
corporation  the  common  council  of  said  city,  on  the  18th  day 
of  January,  1864,  passed  an  ordinance,  by  section  two  (2)  of 
which,  and  by  the  terms  of  section  three  (3)  of  a  subsequent 
ordinance  passed  on  the  18th  day  of  September,  1865,  said 
corporation  was  granted  power  and  authority  to  construct 
and  lay  a  single  or  double  track  for  such  railway  lines  upon 
and  along  the  course  of  all  the  streets  of  the  city  of  In- 
dianapolis, including  Meridian,  Circle,  Market,  Georgia  and 
Alabama  streets,  and  Home,  Central  and  Lincoln  avenues ; 
that  by  the  terms  of  said  ordinance  said  tracks  were  to  be 
laid  in  the  center  of  said  streets  where  practicable,  except 
where  a  double  traek  was  contemplated,  in  which  case  the 
tracks  were  to  be  laid  so  as  to  make  the  center  of  said  tracks 
the  center  of  the  street ;  that  the  grant  of  said  right  was  to 
extend  for  the  full  term  of  thirty-seven  years ;  that  said  city 
was  not  to  grant  to  any  person  or  corporation  any  privilege 
which  would  impair  or  destroy  the  rights  and  privileges  of 
said  corporation ;  that  said  corporation  promptly  accepted 
said  ordinance  and  the  other  ordinances  amendatory  thereof, 
and  at  once  laid  and  commenced  operating  a  system  of  street 
railways  in  the  city  of  Indianapolis,  and  complied  with  the 
terms  of  said  ordinance,  and  has  never  at  any  time  given  to 
the  authorities  of  said  city  any  cause  of  forfeiture,  and  has 
been  continually  extending  said  system  at  an  expense  of 
many  hundreds  of  thousands  of  dollai*s,  and  has  never  aban- 
doned any  of  its  rights;  that  the  appellee  is  a  corporation 
organized  for  the  purpose  of  constructing,  maintaining  and 
operating  street  railways  in  the  city  of  Indianapolis,  pro- 
pelled by  animal  power,  and  that  iu  April,  1888,  it  purchased 
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from  said  Citizens  Street  Railway  Company  all  its  property 
of  every  nature  and  description,  including  its  cars,  tracks, 
rights,  franchises,  real  estate,  houses,  mules,  harness,  etc., 
with  a  view  to  succeeding  to  the  rights  of  said  company  in 
the  continuation,  maintenance  and  operation  of  its  system 
of  street  railways  in  said  city ;  that  in  April,  1888,  said  city, 
by  a  duly  adopted  ordinance,  granted  to  the  appellee  all  the 
rights,  franchises  and  privileges  of  every  nature  and  descrip- 
tion belonging  to  «aid  Citizens  Street  Railway  Company  in 
the  streets  of  said  city,  and  thereupon  appellant  took  pos- 
session of  all  such  property,  rights,  franchises,  etc.,  and  has 
ever  since  been  operating  the  said  road  under  and  in  accord- 
ance with  the  authority  conferred  on  it  by  its  charter  from 
the  State  of  Indiana,  and  by  its  contract  with  said  Citizens 
Street  Railway  Company,  and  by  the  said  ordinance  grant- 
ing and  confirming  to  it  as  the  successor  of  said  Citizens 
Street  Railway  Company  all  the  rights  of  said  last  named 
company  in  the  premises ;  that  the  appellant  is  a  corporation 
organized  under  the  laws  of  this  State  for  the  purpose  of 
constructing,  operating  and  maintaining  lines  of  street  cars 
in  the  city  of  Indianapolis,  and  is  claiming  the  right  to  con- 
struct, operate  and  maintain  such  lines  of  cars  in  said  city 
upon  the  streets  hereinbefore  named ;  that  appellee  has  be- 
gun the  construction  of  a  line  of  street  railway,  commencing 
and  communicating  with  a  track,  or  an  existing  and  com- 
pleted line,  known  as  the  Illinois  street  line,  at  the  junction 
of  Illinois  and  Georgia  streets,  extending  thence  east  on 
Georgia  street  to  Meridian,  thence  north  on  Meridian  to 
Washington  street,  and  connecting  on  Washington  street 
with  the  Washington  street  line  ;  and,  also,  thence  north  on 
Meridian  to  Circle,  thence  east  on  Circle  to  Market,  and 
thence  east  on  the  Market  street  line ;  and,  also,  diverging 
at  Maryland  street  from  said  Meridian  street  line,  and  ex- 
tending thence  east  on  Maryland  street  to  Pennsylvania 
street,  and  thence  north  on  Pennsylvania  street  to  Washing- 
ton street,  and  connecting  with  said  Washington  street  line; 
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that  it  has,  also,  commenced  another  line,  commencing  at  the 
intersection  of  Pennsylvania  and  Market  streets,  extending 
thence  east  on  Market  street  to  Alabama,  th^nee  north  on 
Alabama  street  to  Home  avenue,  thence  east  on  Home  av- 
enue to  Central  avenue,  and  thence  north  on  Central  avenue 
to  the  State  fair  grounds. 

That  on  said  last  named  line  it  has  done  a  large  part  of 
the  work  for  the  construction  of  the  same  with  the  greatest 
diligence;  that  on  Tuesday  the  24th  day  of  July,  1888,  it 
commenced  work  on  said  Georgia  and  Meridian  street  lino, 
and  is  diligently  prosecuting  the  same  ;  that  by  the  contract 
as  set  forth  in  said  ordinances  it  is  required  to  lay  its  said 
tracks  in  the  center  of  said  streets,  and  in  case  of  double 
tracks  the  same  must  be  laid  at  such  distance  from  the  cen- 
ter of  said  streets  as  will  make  the  central  point  between  the 
two  tracks  the  center  of  the  street ;  and  that  under  its  said 
contract  and  ordinances  it  has  no  right  to  lay  said  tracks  at 
any  other  points  in  said  streets ;  that  the  appellant  claiming 
to  have  authority  or  license  from  said  city  has  entered  upon 
some  of  the  same  streets,  to  wit.  Meridian  and  Market  streets, 
and  is  threatening  to  enter  upon  others  of  said  streets,  and 
is  building,  and  is  threatening  to  build,  a  double  track  street 
railroad  in  the  center  of  said  streets,  occupying  precisely  the 
same  ground  that  the  appellee  is  required  by  its  ordinance 
to  occupy,  and  is  thereby  seeking  to,  and  will  if  it  is  per- 
mitted so  to  lay  its  tracks  and  maintain  the  same,  exclude  the 
appellee  from  the  use  of  said  streets ;  that  in  1887  said  city, 
by  an  ordinance  duly  passed,  granted  or  attempted  to  grant 
to  appellant  the  right  to  build  and  operate  a  line  of  street 
cars  on  Meridian,  Circle,  Market  and  Alabama  streets,  and 
on  Home  and  Central  avenues,  the  same  to  be  operated  as 
cable  cars,  that  is,  cars  propelled  by  a  cable  revolving 
under  ground  and  moved  by  a  stationary  steam  engine  at 
the  termini  of  said  lines ;  that  long  before  it  attempted  to 
lay  any  track  on  said  streets  or  any  of  them  it  disclaimed 
any  purpose  to  accept  said  ordinance  or  license,  and  refused 
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to  accept  the  same ;  that  on  the  —  day  of  June,  1888,  it  did 
enter  upon  Meridian  street,  between  Circle  and  Maryland  , 
streets,  and  proceeded  to  construct  along  the  center  of  said 
street  upon  the  very  ground  the  appellee  is  entitled  to  oc- 
cupy, a  double  track  line  to  be  used  and  propelled  by  animal 
power,  or  possibly  by  electrical  motors,  and  at  the  time  it 
thus  tore  up  said  street  and  constructed  its  track  thereon  it 
had  no  license  or  authority  whatever  in  the  premises  to  build 
any  line  whatever  except  said  cable  line,  which  it  disclaimed 

any  purpose  of  building ;  that  on  the  —  day  of  — • , 

1888,  said  city  passed  an  ordinance  authorizing  the  appel- 
lant to  build  a  line  of  street  railroad  on  said  streets  to  be 
operated  by  electric  motors,  the  wires  for  said  motors  to  be 
under-ground  ;  that  said  ordinance  was  general  in  its  terms, 
simply  permitting  said  lines  on  said  streets  and  not  specify- 
ing the  parts  of  said  streets  to  be  occupied  by  said  lines; 
that  after  the  appellee  had  commenced,  as  it  had  the  right  to 
do,  to  build  its  said  tracks  on  Georgia  and  Meridian  streets 
and  on  the  other  streets  named,  the  appellant  commenced  to 
tear  up  said  streets,  and  has  comiilenced  laying  track  on 
Market  and  Meridian  streets,  and  is  threatening  to  lay  its 
said  track  on  the  other  streets,  herein  above  named,  along 
the  center  of  the  same,  thereby  excluding  the  appellee  from 
said  streets. 

The  appellant  filed  an  answer  in  two  paragraphs,  and  also 
a  counter-claim,  and  on  a  subsequent  day  filed  a  third  para- 
graph of  answer,  but  as  no  question  is  made  on  these  plead- 
ings they  need  not  be  set  out. 

The  appellee  also  filed  a  second  paragraph  of  complaint, 
but  we  deem  it  unnecessary  to  refer  now  to  the  allegations 
contained  therein,  as  all  the  questions  arising  on  this  para- 
graph arise  upon  the  special  finding  of  facts  hereinafter  re- 
ferred to  in  this  opinion. 

Upon  issues  formed  the  cause  was  tried  at  a  s]>ecial  term 
of  the  superior  court,  resulting  in  the  granting  of  a  per- 
petual injunction  against  the  appellant^  from  which  it  ap- 
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pealed  to  the  general  term  and  assigned  error.  The  judg- 
ment of  the  special  term  was  affirmed^  from  which  the  ap- 
pellant appeals  to  this  court. 

The  court,  at  special  term,  made  a  special  finding  of  the 
facts  in  the  cause  and  stated  its  conclusions  of  law  thereon. 

In  this  special  finding  is  set  out  the  several  ordinances 
of  the  city  of  Indianapolis  under  which  the  respective  par- 
ties to  this  suit  claim  the  right  to  construct  and  operate 
street  railroads  on  the  streets  of  said  city. 

It  appears  by  the  special  finding  of  facts  in  this  cause, 
among  other  things,  that  om  the  18th  day  of  January,  1864, 
the  common  council  of  the  city  of  Indianapolis  passed  an  or- 
dinance by  which  it  granted  to  the  Citizens  Street  Railway 
Company  of  Indianapolis,  and  its  successors,  the  right  to  lay 
a  single  or  double  track  for  passenger  railway  lines,  with  all 
necessary  and  convenient  tracks  for  turn-outs,  side-tracks, 
and  switches,  in,  upon,  and  along  the  course  of  the  streets 
and  alleys  of  the  city  of  Indianapolis.  The  ordinance 
required  the  company  to  use  animals  only  as  a  motive 
power.  The  track  is  required  to  be  laid  in  the  center  of  the 
street,  in  all  cases  where  it  is  practicable  to  so  lay  it,  except 
where  a  double  track  is  contemplated,  in  which  case  the  track 
may  be  laid  at  such  distance  from  the  center  of  the  street  as 
will  make  the  center  point  between  the  two  tracks  the  center 
of  the  street;  no  track  is  to  be  laid  within  twelve  feet  of  the 
sidewalk  upon  any  street  in  any  case  where  it  is  practicable 
to  avoid  it.  The  rights  and  privileges  granted  by  the  ordi- 
nance are  to  extend  over  a  period  of  thirty  years  from  its 
passage,  and  the  city  thereby  binds  itself  during  said  period 
not  to  grant  to,  or  confer  upon  any  other  person  or  corpora- 
tion any  privileges  which  will  impair  or  destroy  the  rights 
and  privileges  granted  to  the  Citizens  Street  Railway  Com- 
pany. It  is  provided  that  if,  at  any  time  during  said  period 
of  thirty  years,  the  common  council  of  the  city  of  Indianapo- 
lis should  be  of  the  opinion  that  a  line  of  street  railroad 
should  be  constructed  upon  any  street  in  said   city,  over 
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which  no  line  exists,  it  may  so  declare  by  resolution,  and  if 
said  company  shall  fail  for  a  period  of  thirty  days  after  ser* 
vice  of  notice,  by  the  delivery  of  a  copy  of  such  resolution  to 
it  to  certify  to  the  common  council  of  said  city  a  copy  of  a  res- 
olution of  its  directors  ordering  the  construction  of  such  line, 
with  the  affidavit  of  the  president  attached,  that  it  is  the  de- 
sign, in  good  faith,  of  the  said  company  to  proceed  immedi- 
ately with  the  construction  of  said  line  of  railway,  the  com- 
mon council  may,  by  resolution,  declare  all  privileges  and 
right  of  way  over  and  in  said  line  of  street  railway  forfeited ; 
and  may  grant  the  same  to  some  other  person  or  company. 

By  an  ordinance  passed  by  said  council  on  the  18th  day 
of  September,  1866,  it  is  declared  to  be  the  true  intent  and 
meaning  of  the  ordinance  of  January  18,  1864,  to  grant  to 
the  Citizens  Street  Railway  company  the  right  to  construct 
and  operate  street  railways  on  any  and  all  streets  in  the  city 
of  Indianapolis,  whether  named  in  said  ordinance  or  not ; 
and  by  the  latter  ordinance  such  permission  is  granted  as  to 
all  the  streets  then  in  said  city  as  well  as  to  all  streets  that 
might  thereafter  be  added  by  the  extension  of  the  corporate 
limits  of  the  city. 

Immediately  aft;er  the   passage   of  these  ordinances  the 
Citizens  Street  Railway  Company  commenced  the  construc- 
tion and  operation  of  a  system  of  street  railways  in  the  city 
of  Indianapolis  under  said  ordinances,  and  continued  to  con- 
struct and  operate  such   system  until  the  24th  day  of  April, 
1888,  at  which  time  it  had  thirty-eight  miles  of  street  rail- 
road tracks.     On  the  24th  day  of  April,  1888,  it  sold  and 
transferred  all  its  property,  including  said  track,  cars,  mules, 
harness,  etc.,  to  the  appellee,  which  transfer  was  duly  ap- 
proved by  the  common  council  of  the  city  of  Indianapolis. 
At  the  time  of  the  approval  of  said   transfer  the  common 
council  passed  an  ordinance  granting  to  the  appellee  all  the 
right  and  privileges  possessed  by  the  Citizens  Street  Rail- 
way Company.     Immediately  after  obtaining  possession  of 
the  property,  the  appellee   began  to  extend  the  system  of 
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street  railroads  already  existing,  and  between  the  time  of  its 
purchase  and  the  1st  daj  of  ^ptember,  1889,  built  nearly 
fifteen  miles  of  additional  track. 

On  the  22d  day  of  June,  1887,  the  common  council  of  the 
city  of  Indianapolis,  by  an  ordinance  duly  passed,  granted 
to  the  appellant  permission  and  authority  to  lay,  construct, 
operate  and  maintain  a  single  or  double-track  street  railway, 
with  all  the  necessary  and  convenient  tracks  for  turn-outs, 
side-tracks,  switches  and  terminals  in,  upon  and  along  all 
streets  and  alleys  of  said  city  then  existing  or  which  might 
thereafter  be  laid  out. 

The  ordinance  required  the  appellant  to  construct,  by 
the  Ist  day  of  November,  1888,  what  was  known  as  ca- 
ble lines,  operated  by  under-ground  cable  in  connection  with 
stationary  engines,  on  the  following  portions  of  said  streets : 
One  line  commencing  at  the  Union  Passenger  Station  at 
Jackson  Place ;  thence  north  on  the  new  fifty  foot  street 
leading  from  Jackson  Place  to  Georgia  street ;  thence  east 
upon  Georgia  street  to  Meridian  street;  thence  north  on 
Meridian  street  to  Circle  street;  thence  west  on  Circle  street 
to  Market  street ;  thence  west  on  Market  street  to  Tennes- 
see street;  thence  north  on  Tennessee  street  to  New  York 
street ;  thence  west  on  New  York  street  to  Mississippi  street ; 
thence  north  on  Mississippi  street  to  Seventh  street ;  thence 
east  on  Seventh  street  to  Tennessee  street ;  thence  north  on 
Tennessee  street  to  Twelfth  street,  and  thence  east  on  Twelfth 
street  to  the  State  fair  grounds. 

One  line  commencing  at  the  intersection  of  Meridian  street 
and  the  south  boundary  of  Circle  street,  thence  east  on  Circle 
street  to  Market  street,  thence  east  on  Market  street  to  Al- 
abama street,  thence  north  on  Alabama  street  to  Home  av- 
enue, thence  east  on  Home  avenue  to  Central  avenue,  thence 
north  on  Central  avenue  to  Clyde  street,  thence  east  on 
Clyde  street  to  College  avenue  ;  and  one  line  commencing  at 
the  intersection  of  Georgia  street  and  Meridian  street,  thence 
east  on  Georgia  street  to  Pennsylvania  street,  thence  south 
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OD  PenDsylvania  street  to  Madison  avenue,  and  southwesterly 
on  Madison  avenue  to  Minnesota  street. 

On  the  23d  day  of  June,  1887,  the  appellant  filed  notice 
of  its  acceptance  of  the  terms  of  this  ordinance,  but  nothing 
was  done  looking  to  the  construction  of  railway  tracks  until 
about  the  1st  of  January,  1888.  At  that  time  John  W. 
Dudley,  a  civil  engineer,  made  some  surveys  for  the  New 
York  Cable  Railway  Construction  Company,  which  work  he 
prosecuted  at  intervals  between  the  1st  of  January  and  the 
13th  day  of  March,  1888.  During  this  time  he  surveyed  a 
line  called  the  Michigan  street  line,  extending  from  Fall 
creek  bridge  southwesterly  to  West  street,  and  thence  south- 
easterly to  Michigan  street,  and  eastward  on  Michigan  street 
to  the  United  States  arsenal  grounds,  and  thence  northerly 
on  Keystone  avenue  to  Clifford  avenue,  thence  easterly  on 
Clifford  avenue  to  Rural  street.  He  made  a  profile  of  this 
line.  He  was  employed  to  do  this  work  by  W.  W.  Dudley, 
the  general  manager  of  the  New  York  Cable  Railway  Con- 
struction Company,  who  was  at  the  time  president  of  the  In- 
dianapolis Cable  Street  Railroad  Company.  Between  the 
1st  and  €th  of  May,  1888,  said  John  W.  Dudley  resumed 
his  surveys  for  the  New  York  Cable  Railway  Construction 
Company,  and  within  a  few  days  thereafter  the  angle  formed 
by  the  central  line  of  Georgia  street  and  the  central  line  of 
Meridian  street  was  measured  and  wooden  stakes  driven  at 
the  intersection  of  these  two  lines,  to  form  a  basis  upon 
which  to  order  curve  construction  at  said  intersection.  A 
similar  stake  was  driven  at  the  intersection  of  the  central 
line  of  Meridian  street  and  the  street  car  tracks  of  the  Cit- 
izens Street  Railroad  Company  on  Washington  street,  and 
the  angle  was  measured  there  in  like  manner.  The  same 
measurements  were  made  at  the  intersection  of  the  central 
line  of  Circle  street  and  Meridian  street,  and  a  line  was 
measured  around  the  southeast  quarter  of  Circle  street. 
There  was,  also,  a  similar  stake  driven  at  the  intersection  of. 
the  center  line  of  Market  street  and  the  center  line  of  the 
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Citizens  Street  Railroad  CompaDy's  tracks  on  Pennsylvania 
street,  and  the  angle  there  measured.  At  the  intersection 
of  the  center  line  of  Market  and  Alabama,  and  the  center 
line  of  the  Citizens  Street  Railroad  .Company's  tracks  on 
Massachusetts  avenue,  a  similar  stake  was  driven  and  a  like 
measurement  of  angle  made.  At  the  intersection  of  the 
center  line  of  Morris  street  and  Alabama  street  a  similar 
stake  was  driven  ;  and,  also,  botli  at  the  intersection  of  the 
center  line  of  Alabama  street,  south  of  Morrison  street  and 
north  of  Morrison  street,  there  being  an  off-set  or  jog  on  Al- 
abama street  at  Morrison  of  about  fifteen  feet.  The  angles 
were  also  measured  on  Morrison  street. 

Like  measurements  and  stakes  were  driven  at  the  inter- 
section of  Sixth  and  Alabama  streets,  Sixth  street  and  Central 
avenue,  Central  avenue  and  Ninth  street,  and  the  central 
line  of  the  Citizens  Street  Railroad  Company's  tracks  upon 
College  avenue  on  Ninth  street ;  and  at  a  point  about  two 
hundred  feet  east  of  College  avenue  on  Ninth  street,  a  simi- 
lar peg  was  driven  in  the  center  of  Ninth  street.  Plats  were 
made  showing  these  measurements.  All  said  surveying, 
measuring,  platting,  were  begun  between  the  1st  and  6th  of 
May,  1888,  and  continued  for  and  done  within  three  or  four 
days,  by  John  W.  Dudley  and  his  assistants.  During  the 
last  eight  days  of  May,  1888,  John  W.  Dudley  resumed 
work  for  the  New  York  Cable  Railway  Construction  Com- 
pany, and  made  a  survey,  beginning  on  Market  street,  on 
the  east  side  of  Circle  street,  extending  to  the  intersection 
of  the  center  line  of  Alabama  street  and  Market  street,  and 
thence  north  on  Alabama  street  nearly  to  New  York  street. 
This  survey  consisted  of  a  measurement  of  the  distance  along 
the  center  line  of  the  street,  and  pegs  were  driven  at  inter- 
vals of  one  hundred  feet.  These  pegs  were  driven  to  furnish 
reference  marks  for  a  double  line  of  track  of  street  rarlroad 
extending  along  the  line  of  the  route  measured.  In  the*lat- 
ter  part  of  May,  1888,  the  New  York  Cable  Railway  Con- 
struction Company  became  insolvent,  and,  after  the  first  of 
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June  that  year,  do  more  work  was  done  for  it  in  IndiaDapolis. 
The  work  done  by  or  for  said  company  was  done  for  and  on 
behalf  of  the  appellant.  The  1st  of  June,  1888,  a  contract 
was  made  between  W.  W.  Dudley  and  associates,  subscri- 
bers for  the  majority  of  the  stock  of  the  Indianapolis  Cable 
Street  Bailroad  Company,  and  Mr.  Tom  L.  Johnson  and  his 
associates,  by  which  the  latter  obtained  an  assignment  of 
said  stock  subscriptions,  none  of  the  stock  of  said  company 
having  then  been  issued.  On  the  1st  of  June,  1888,  W.  W. 
Dudley  arranged  with  Tom  L.  Johnson  to  order  for  the  ap- 
pellant a  mile  of  single  track  material,  and  on  short  notice 
to  procure  materials  of  three  miles  of  double  track,  in  all 
seven  miles  of  single  track ;  in  pursuance  of  this  order,  a 
mile  of  track  material  was  sent  immediately,  and  at  the  same 
time  they  made  arrangements  for  tools  and  employed  agents 
and  workmen  for  laying  track  on  Meridian  street  and  other 
streets.  On  the  2d  or  3d  day  of  June,  1888,  said  John  W. 
Dudley  began  work  for  the  Indianapolis  Cable  Street  Rail- 
road Company  upon  the  streets  of  Indianapolis.  He  drove 
stakes  at  intervals  of  fifty  feet  upon  the  center  line  of  Merid- 
ian street,  between  the  south  line  of  Circle  street  and  the 
north  line  of  Pearl  street,  by  direction  of  W.  W.  Dudley,  the 
president  of  the  appellant's  company.  These  stakes  were 
driven  for  the  purpose  of  furnishing  reference  points  by  which 
to  align  tracks  of  a  street  railroad.  On  the  4th  day  of  June, 
1888,  the  appellant  began  laying  street  railroad  track,  begin- 
ning at  the  south  line  of  Circle  street,  and  extending  south- 
ward on  Meridian.  The  track  laid  at  this  time  on  Meridian 
street,  south  of  Circle  street,  was  a  double  track  street  railway, 
two  tracks  being  laid  at  equal  distances  from  the  center  of  the 
the  street,  with  their  inner  rails  about  four  feet  and  four 
inches  apart,  each  track  occupying,  with  the  ties  supporting 
it,  a  space  of  eight  feet.  It  was  not  a  cable  street  railroad, 
and  was  not  built  for  the  purpose  of  being  operated  as  such, 
the  idea  of  building  a  cable  road  having  been  abandoned 
about  the  first  of  June  of  that  vear. 
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The  work  of  laying  his  double  track  road  on  Meridian 
street,  extending  south  from  the  Circle,  was  continued  until 
the  north  line  of  Washington  street  was  reached,  when 
Washington  street  itself  was  omitted  and  work  resumed  on 
the  south  side  of  Washington  street,  extending  said  tracks 
southward  on  Meridian  until  they  reached  Pearl  street, 
making  a  distance  of  about  two  hundred  and  twenty-five  feet 
between  Circle  street  and  Washington  street,  and  about  one 
hundred  and  sixty-two  feet  between  Washington  street  and 
Pearl  street.  This  work  was  completed  between  Washing- 
ton street  and  the  Circle,  and  was  in  progress  south  of 
Washington  street,  when  work  was  suspended  by  the  re- 
quest of  the  city  attorney  of  Indianapolis,  which  request  was 
based  upon  the  ground  that  the  track  being  laid  on  Me- 
ridian street,  south  of  Circle  street,  was  not  a  cable  street 
railroad,  and  not  authorized  by  the  ordinance  giving  the  ap- 
pellant company  authority  to  lay  street  railroad  tracks  where 
those  were  laidt  These  tracks  laid  on  Meridian  street,  be- 
tween Circle  and  Pearl  streets,  could  be  used  to  run  cars 
drawn  by  animals  or  propelled  by  the  overhead  wire  and 
pole  system  of  electricity,  or  by  cars  operated  by  an  electri- 
cal storage  battery,  and  could  not  be  operated  by  cables  or 
under-ground  wires,  as  there  was  no  excavation  in  the  street 
below  said  tracks  to  constitute  a  chamber  in  which  any 
under-ground  wires  could  be  operated.  The  appellant,  at 
the  time  it  constructed  these  tracks,  did  not  construct 
them  to  be  operated  by  under-ground  cables  or  wires. 

Soon  after  the  transfer  to  the  appellee  of  the  rights  of  its 
predecessor  hereinbefore  mentioned,  the  general  manager  of 
that  company  gave  orders  to  construct  a  number  of  addi- 
tional street  car  lines  in  the  city  of  Indianapolis,  and  among 
other  lines  was  a  line  extending  from  the  Union  Station  to 
the  State  fair  grounds. 

On  the  6th  day  of  June,  1888,  the  appellee  began  work 
on  Market  at  the  east  line  of  Pennsylvania  street,  and  con- 
tinued to  excavate  and  lay  track  toward  the  east  on  Market 
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street,  until  the  square  between  Pennsylvania  and  Delaware 
streets  were  completed;  and  the  square  between  Delaw^are  and 
Alabama  streets  was  well  advanced  towards  completion  when 
work  was  stopped  by  the  street  commissioner  of  the  city  of 
Indianapolis.  On  the  10th  of  June,  1888,  an  injunction 
suit  was  brought  by  the  appellee  to  prevent  further  inter- 
ference with  the  work  by  the  city  authorities,  and  upon  this 
injunction  being  granted,  work  was  resumed  on  Market 
street  between  Delaware  and  Alabama,  and  continued  uj>on 
Alabama  street  between  Market  and  New  York  streets,  said 
work  on  Alabama  street  being  well  advanced  towards  com- 
pletion on  the  24th  day  of  July,  1888. 

The  appellant  caused  its  said  engineer  and  his  assistants, 
on  the  24th  day  of  July,  1888,  between  the  hours  of  eight 
and  twelve  in  the  morning,  to  survey  Georgia  street  between 
Illinois  and  Meridian  streets,  and  to  drive  stakes  similar  to 
those  hereinbefore  mentioned  on  the  center  line  of  Georgia 
street,  from  a  point  therein,  east  of  Illinois  street  and  west 
of  Meridian  street,  and  at  about  one-third  of  the  distance 
eastward  between  Illinois  and  Meridian  streets,  said  point 
being  at  the  west  side  of  a  street  running  north  from  the 
Union  Depot  and  Jackson  Place  to  Georgia  street,  and  named 
McCrea  street,  thence  eastward  to  the  intersection  of  the 
center  lines  of  Georgia  and  Meridian  streets,  said  stakes  be- 
ing driven  to  the  surface  of  the  street  at  intervals  of  fifty 
feet  along  said  course,  for  the  purpose  of  furnishing  a  refer- 
ence mark  for  the  construction  by  the  appellee  of  a  double 
track  street  railroad  upon  Georgia  and  Meridian  streets,  to 
connect  with  the  line  of  street  railroad  which  the  appellant 
had  built,  as  before  stated,  between  Circle  and  Pearl  streets, 
upon  Meridian  street. 

At  the  time  the  appellant  caused  said  survey  and  staking, 
commencing  between  the  1st  and  6th  days  of  May,  1888,  and 
continuing  for  three  or  four  days,  there  was  no  street  rail- 
way track  of  any  company  upon  and  along  Meridian  street 
between  Louisiana  street  and  Circle  street,  or  on  and  along 
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Circle,  or  on  and  along  Market  street,  between  Circle  street 
and  Alabama  street,  or  on  and  along  Alabama  street  between 
Market  street  and  Sixth  street,  or  on  and  along  Sixth  street 
between  Alabama  street  and  Central  avenue,  or  on  and  along 
Central  avenue  between  Sixth  street  and  Ninth  street,  or  on 
and  along  Ninth  street. 

At  the  time  the  surveying  and  staking,  within  the  last 
eight  days  of  May,  1888,  was  done,  there  was  no  street  rail* 
road  track  of  any  company  on  and  along  Market  street  be* 
tween  Circle  street  and  Alabama  street,  or  on  and  along  Al- 
abama street,  between  Market  street  and  Seventh  street. 

On  the  6th  day  of  June,  1888,  at  1  o'clock  p.  m.,  the  ap- 
pellee first  began  work  upon  a  line  of  street  railway  on  Mar- 
ket street,  between  Pennsylvania  and  Alabama  streets,  by 
placing  a  force  of  men  there  and  commencing  the  digging  up 
of  the  street  to  put  in  a  double-track  street  railroad,  and 
laid  there  some  ties  and  track  between  that  time  and  the 
third  day  thereafter,  when  said  work  stopped  for  the  time 
being,  no  work  having  been  done  at  that  time  on  any  other 
part  of  the  line  of  which  the  line  put  in  was  to  constitute  a 
part. 

On  the  24th  day  of  July,  1888,  the  appellant,  besides  caus- 
ing the  survey  and  staking  on  Georgia  street,  made  arrange- 
ments for  assembling  its  workmen  to  resume  construction  the 
next  morning  on  Georgia  street,  between  Illinois  and  Merid- 
ian streets,  and  on  Meridian  street  between  Louisiana  street 
and  Circle  street,  and  for  such  purpose  caused  its  tool  boxes 
to  be  deposited  at  the  northeast  corner  of  Meridian  and 
Georgia  streets,  between  three  and  four  o'clock  in  the  after- 
noon. About  the  same  hour  a  force  of  the  appellee's  work- 
men commenced  work  on  Georgia  street,  at  or  near  its  inter- 
section with  Illinois  street,  and  began  digging  up  said  Georgia 
street  eastward  from  Illinois  street,  and  constructing  upon 
said  Georgia  street  at  that  place  toward  Meridian  street  a 
double*track  street  railway.  About  7  o'clock  on  the  even- 
ing of  the   same   day   the  appellant  placed    its    force  of 
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workmen  upon  Meridian  street,  at  the  crossing  thereof 
with  Georgia  street,  and  commenced  digging  up  said  Me* 
ridian  street,  and  constructing  on  and  along  the  same  a 
double-track  street  railway,  beginning  said  digging  and  con- 
struction at  the  north  side  of  said  crossing,  and  extending  the 
same  southward  across  said  crossing,  and  on  Meridian  street 
toward  Louisiana  street,  there  being  then  no  street  railroad 
track  constructed  or  in  courae  of  construction  upon  Me- 
ridian street,  except  said  portion  constructed  by  the  appel- 
lant heretofore  mentioned.  On  the  same  evening,  and  im- 
mediately after  the  appellant  had  commenced  said  digging 
and  construction,  the  appellee,  dividing  its  force  of  work- 
men so  working  upon  Georgia  street,  and  transferring  a  por- 
tion of  its  said  force  of  workmen  from  Georgia  street  to  Me- 
ridian street  north  of  Georgia  street,  caused  its  said  work- 
men to  dig  up  Meridian  street  between  Georgia  and  Maryland 
streets,  and  to  construct  thereon  a  double-track  street  rail- 
way ;  and  the  same  night  the  appellee  caused  its  said  force 
of  workmen  to  place  its  double-track  iron  curve  for  said  rail- 
way at  said  crossing  of  Georgia  and  Meridian  streets,  partly 
upon  cross-ties  placed  by  the  appellant  in  excavations  made 
by  it,  but  did  not  fasten  them,  and  for  the  purpose  of  so 
placing  said  curve  drove  and  pushed  from  said  place  the 
workmen  of  the  appellant,  and  afterward  appellee  removed 
the  ties  of  appellant,  and  replaced  them  with  its  own. 

Thereupon,  on  said  night  of  the  24th  of  July,  1888,  and 
on  succeeding  days,  the  appellant  constructed  and  finished 
its  double-track  railway  upon  Meridian  street  between 
Georgia  and  Louisiana  streets. 

On  the  25th  day  of  July,  1 888,  the  appellee  caused  its  work- 
men to  continue  the  work  of  constructing  a  double-track 
street  railway  on  and  along  Meridian  street  between  Georgia 
and  Maryland  streets. 

On  the  26th  day  of  July,  1888,  the  appellant,  besides  con- 
tinuing its  work  of  construction  on  Meridian  street  between 
Louisiana  and  Georgia  streets,  also  proceeded  to,  and  did, 
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<iig  up  and  prepare  Meridian  street  from  Pearl  street  to  and 
beyond  Maryland  street,  and  place  and  construct  there  a 
double-track  street  railway.  Also,  on  the  same  day,  the  ap- 
pellant dug  up  and  prepared  Market  street  from  Circle  street 
eastward  to  Pennsylvania  street,  and  placed  cross-ties  and 
rails,  and  partly  constructed  a  double-track  street  railway, 
on  and  along  said  portion  of  Market  street,  there  being  then 
no  other  railroad  track  upon  said  portion  of  Market  street. 

On  the  evening  of  the  25th  day  of  July,  1888,  the  appel- 
lant's workmen  being  at  work  on  Circle  street  between  the 
southern  intersection  with  Meridian  street  and  its  eastern  in- 
tersection with  Market  street,  and  having  been  notified  of 
the  issuance  of  a  restraining  order,  which  on  that  date  was 
granted  in  this  cause  against  it,  restraining  it  from  work  on 
said  line,  and  because  thereof,  ceased  work  upon  its  said  line, 
the  same  being  the  first  line  designated  in  section  2  of  Gen- 
eral Ordinance  No.  19  of  1887,  as  amended  by  section  1  of 
General  Ordinance  No.  34  of  1888. 

After  the  issuing  of  the  said  restraining  order,  and  after 
the  granting  of  a  temporary  injunction,  which  was  issued 
against  the  appellant  on  the  28th  day  of  July,  1888,  enjoin- 
ing it  from  working  upon  said  line,  and  while  said  restrain- 
ing order  and  siaid  temporary  injunction  were  pending  and  in 
force,  the  appellee  continued  its  work  of  construction^  and 
constructed  and  finished,  and  has  been  and  is  using  and  op- 
erating with  animal  power,  a  continuous  double-track  street 
railway  on  and  along  the  following  streets  :  Georgia  street 
from  Illinois  street  to  Meridian  street,  Meridian  street  from 
Georgia  street  to  Circle  street,  Circle  street  from  Meridian 
street  south  of  Circle  street  to  Market  street  east  of  Circle 
street,  Market  street  from  Circle  street  eastward  to  Alabama 
street,  Alabama  street  from  Market  street  to  Home  avenue, 
Home  avenue  from  Alabama  street  to  Central  avenue,  Central 
avenue  from  Home  avenue  to  Tenth  street. 

In  the  construction  of  its  said  line  mentioned  in  the  nine- 
Vol.  127.— 25 
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teenth  paragraph  of  the  special  fiodiogy  while  said  restrain- 
ing order  and  said  temporary  injunction  were  in  force  against 
the  defendant,  the  appellee  took  up  and  wholly  removed 
from  their  places  in  the  streets  all  the  tracks  so  constructed 
by  the  appellant  on  Meridian  street  and  Market  street,  plac- 
ing the  material  thereof  in  the  street  gutters,  and  placing 
and  constructing  its  tracks  of  said  line  in  the  same  places 
from  which  it  had  so  removed  the  appellee^s  said  tracks. 

In  constructing  said  line  of  street  railway  track  from  II* 
linois  street  to  Tenth  street,  upon  the  route  before  described, 
and  in  extending  its  line  on  Meridian  street  south  of  Greor* 
gia  street,  appellee  removed  from  its  position  twenty-six 
hundred  feet  estimated  as  single  track  street  railroad,  which 
was  worth  $1.75  a  foot  when  in  place  in  the  street,  and  75 
cents  a  foot  when  removed  and  lying  upon  the  side  of  the 
street  as  hereinbefore  stated,  except  four  hundred  feet  on 
Market  street,  between  Circle  and  Pennsylvania  streets, 
which  had  only  been  partially  completed,  and  was  worth 
$1.50  as  it  lay  in  the  street  before  removed  to  the  sides 
thereof. 

The  city  council  of  the  city  of  Indianapolis,  by  an  ordi- 
nance passed  on  the  2d  day  of  July,  1888  granted  %o  the  ap- 
pellant further  time,  extending  to  the  1st  day  of  January, 
1889,  within  which  to  complete  certain  designated  lines  of 
cable  street  railway,  with  the  right  to  construct  either  a  ca- 
ble or  electric  railway,  which  ordinance  was  accepted  by  the 
appellant  on  the  23d  day  of  July,  1888. 

As  a  part  of  said  system  of  street  railways  of  which  the 
appellee  took  possession  and  proceeded  to  operate  on  the  23d 
day  of  April,  1888,  there  was  and  is  a  line  of  street  railway 
extending  on  Washington  street  along  its  entire  course 
through  said  city;  also  a  double-track  street  railway  extend- 
ing from  Louisiana  street  northward  on  Illinois  street  to 
Seventh  street,  connecting  at  Washington  street  with  said 
line  thereon;  also  a  double-track  street  railwa}^  connecting 
with    said   Washington   street   line   at   the   intersection   of 
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Washington  and  Pennsylvania  streets,  and  running  thence 
northward  on  Pennsylvania  street  to  Seventh  street,  and 
thence  east  on  Seventh  street  to  Alabama  street,  thence  north 
on  Alabama  street  to  Ninth  street ;  also  a  street  railway  con- 
necting the  said  Pennsylvania  street  line  at  the  intersection 
of  Pennsylvania  and  Ohio  streets,  and  running  thence  north- 
easterly on  Massachusetts  avenue  to  New  Jersey  street, 
thence  north  on  New  Jersey  street  to  Fort  Wayne  avenue, 
thence  northeasterly  on  Fort  Wayne  avenue  to  Central 
avenae,  thence  north  on  Central  avenue  to  Christian  avenue, 
thence  east  on  Christian  avenue  to  College  avenue,  thence 
north  on  College  avenue  to  Ninth  street ;  also  a  line  of  street 
railway  connecting  the  said  Washington  street  line  at  the 
intersection  of  Washington  and  East  streets,  and  running 
thence  north  on  East  street  to  Ohio  street,  thence  east  on 
Ohio  street  to  Noble  street,  thence  north  on  Noble  street  to 
Massachusetts  avenue,  thence  northeast  on  Massachusetts 
avenue  to  Peru  street,  thenoe  north  on  Peru  street  to  Home 
avenue. 

The  appellant  has  never  disclaimed,  abandoned,  or  con- 
sented or  agreed  to  the  surrender  or  repeal  of  its  rights  or 
privileges  under  and  through  its  said  ordinances  numbered 
19  and  34,  hereinbefore  mentioned. 

The  double-track  street  railways  commenced  and  con- 
structed by  the  appellant  on  Meridian  and  Market  streets, 
as  hereinbefore  stated,  were  of  such  construction  as  to  be 
capable  of  and  suitable  for  operation  as  an  electrical  street 
railway  using  the  storage  battery  system  for  propelling  the 
cars  thereon,  and  were  suitable  for  or  capable  of  being 
operated  by  means  of  poles  or  overhead  wires.  Said  stor- 
age battery  system  is  one  method  of  propelling  cars  run  on 
street  railways,  but  as  yet  is  mostly  experimental,  not  in 
general  nse,  and  expensive  when  used  to  propel  cars  over 
street  railways.  The  purpose  of  the  appellant  to  use  such 
storage  system  as  a  motive  power  in  propelling  its  cars  over 
the  line  of  its  railways  in  the  city  was  not  declared  in  writ- 
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iog,  or  in  any  way  made  known  to  the  city  or  its  officers. 
It  was,  however^  orally  so  declared  about  the  1st  of  June, 
1888,  by  some  of  the  officers  of  the  defendant. 

Upon  these  and  other  facts  set  out  in  the  special  finding, 
not  necessary  to  be  here  repeated^  the  court  stated  as  a  con- 
clusion of  law  that  the  appellee  was  entitled  to  au  injunc- 
tion against  the  appellant  enjoining  it  from  constructing  a 
street  railroad  in  the  center  of  the  streets  named  in  the  com- 
plaint and  entered  a  decree  accordingly. 

It  is  not  denied  that  the  common  council  of  a  city^  in  this 
State,  has  the  exclusive  control  and  management  of  the 
streets  and  alleys  within  the  corporate  limits  of  the  city. 
Indeed,  it  is  conceded  on  all  sides  that  the  common  council 
of  the  city  of  Indianapolis  possessed  the  power  to  grant  to 
the  appellee,  as  well  as  to  the  appellant,  the  privilege  of 
building  and  operating  street  railroads  upon  the  streets  of 
the  city. 

It  is  contended  by  the  appellant,  however,  that  the  appel- 
lee is  claiming  that  the  city  of  Indianapolis,  by  its  common 
council,  granted  to  it  the  exclusive  right  to  occupy,  for  street 
railroad  purposes,  the  center  of  all  the  streets  in  the  city, 
and  it  is  argued  that  such  grant,  if  made,  amounts  to  a 
monopoly,  and  that  it  is,  for  that  reason,  void. 

As  a  general  rule  neither  the  State  nor  a  municipal  gov- 
ernment can  grant  or  create  a  monopoly.  Oitizena^  OaSy  etc., 
Co.  V.  Tovm  of  Elwoody  114  lud.  332.  In  that  case  it  w^as 
said  by  this  court :  "  The  spirit  and  policy  of  the  law  for- 
bid municipal  corporations  from  creating  monopolies,  by 
favoring  one  corporation  to  the  exclusion  of  others.''  Our 
Constitution  provides  that  "  The  General  Assembly  shall 
not  grant  to  any  citizen,  or  class  of  citizens,  privileges  or 
immunities  which,  upon  the  same  terms,  shall  not  equally  be- 
long to  all  citizens.''  But  it  must  not  be  understood  by  this 
rule  that  all  monopolies  are  unlawful.  Many  things  which 
are  lawful  are  from  their  nature  and  of  necessity  monopo- 
lies.    Such  are  patent-rights,  copyrights,  the  right  to  keep 
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a  ferry,  and  many  other  things  i^hich  might  be  mentioned. 
As  a  street  railroad  company  has  no  legal  right  to  lay  its 
track  upon  the  streets  of  a  city  without  the  permission  of 
the  common  council,  if  the  city  should  grant  such  right  to 
one  company  and  refuse  to  grant  it  to  another,  the  company 
to  which  the  right  was  granted  would  have  a  monopoly, 
until  such  time  as  the  common  council  should  grant  a  simi- 
lar right  to  some  other  person  or  company.  So  if  the  com- 
mon council  should  grant  to  a  street  railroad  company  the 
right  to  lay  its  track  on  certain  streets  which  were  too  nar- 
row to  admit  of  being  occupied  by  other  street  railroad 
tracks,  such  company  would  have  a  monopoly  of  such  streets. 
It  is  plain,  therefore,  that  while  monopolies,  as  a  general 
rule,  are  unlawful,  there  are  many  exceptions  to  the  rule. 
The  rule  applies  only  to  such  things  as  are  of  common  right, 
and  is  never  to  be  applied  to  such  things  as  are  in  their 
nature  a  monopoly. 

Judge  Elliott,  in  his  valuable  work  on  Roads  and  Streets, 
in  discussing  this  question,  at  page  566,  says :  "  To  deny 
the  power  of  the  Legislature  to  make  a  grant  that  is  of  ne- 
cessity of  a  monopolistic  character,  would  lead  to  the  unwar- 
ranted conclusion  that  in  no  case  can  the  Legislature  grant 
the  right  to  lay  and  operate  a  street  railway  in  a  road  or 
street,  for,  if  the  power  to  make  such  a  grant  be  conceded,  it 
necessarily  and  unavoidably  results  that  the  occupancy  of  the 
part  of  the  road  or  street  is  exclusive,  as  two  railways  can 
not  occupy  the  same  space." 

It  is  held  in  many  respectable  authorities  that  an  exclusive 
right,  in  such  cases,  may  be  granted  for  a  reasonable  and 
fixed  period.  New  Orleans,  etc,  Co,  v.  Louisiana,  etc,  Co., 
115  U.  S.  650;  New  Orleans,  etc,  Co.  v.  Rivers,  115  U.  S. 
674 ;  Des  Moines,  etc,  Co.  v.  Des  Moines,  etc,  Co.,  73  Iowa, 
513 ;  St.  Tammany  Water  Works  v.  New  Orleans  Works, 
120  U.S.  64. 

This  brings  us  to  a  consideration  of  the  ordinance  passed 
by  the  common  council  of  the  city  of  Indianapolis  granting 
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fco  the  Citizens  Street  Railway  Company  the  right  to  con- 
struct and  operate  street  railroads  upon  the  streets  of  the 
city  of  Indianapolis^  and  to  whose  rights  the  appellee  claims 
to  have  succeeded.  This  ordinance^  together  with  the  ordi- 
nance subsequently  passed,  declaratory  of  the  intention  of 
the  parties  at  the  time  of  its  passage,  grants  to  the  Citizens 
Street  Railway  Company  the  right  to  lay  its  track,  either 
single  or  double,  on  all  the  streets  of  the  city  of  Indianapo- 
lis;  confining  it,  however,  to  the  center  of  the  street  where 
practical.  This  right  is  not  declared  in  the  ordinance  to  be 
exclusive. 

Grants  of  franchises  by  public  corporations  to  individuals 
or  private  corporations  are  to  be  strictly  construed,  and  no 
exclusive  privilege  passes,  unless  it  be  plainly  conferred  by 
express  words  or  necessary  implication.  Citizens'  Street  R. 
W.  Go.  V.  Jones,  34  Fed.  Kep.  579. 

A  grant  made  by  the  commonwealth,  or  by  a  municipal 
corporation,  under  authority  from  the  commonwealth,  is  to 
be  taken  most  strongly  against  the  grantee,  and  nothing  is 
to  be  taken  by  implication  against  the  public,  except  wbat 
necessarily  flows  from  the  nature  of  the  terms  of  the  grant. 
Mayor,  etc,,  v.  Ohio,  etc,,  R,  R,  Co,,  26  Pa.  St.  355 ;  JBtrm- 
ingliam,  etc.,  R.  W.  Co,  v.  Birmingham,  etc,,  R,  W,  Go,,  79 
Ala.  466. 

The  ordinance  granting  to  the  Citizens  Street  Railway 
Company  the  right  to  construct  street  railways  on  the  streets 
of  the  city  of  Indianapolis  does  not  grant  to  it  the  exclu- 
sive right  to  construct  street  railways  thereon.  Indeed,  it 
is  not  claimed  by  the  appellee,  as  we  understand  the  briefs 
on  file,  that  it  possesses  the  exclusive  right  to  construct 
street  railroads  on  the  streets  of  the  city,  but  it  is  conceded 
that  the  common  council  may  grant  to  other  persons  or  cor- 
porations the  same  right.  Where  the  sovereign  has  granted 
a  special  charter  to  a  corporation  to  conduct  a  particular 
business,  without  granting  any  exclusive  privileges  over  that 
business,  the  same  sovereign   may,  in   like  manner,  grant 
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special  charters  to  other  corporations  to  carry  ou  the  same 
bosinessy  and  where  there  is  a  conflict  of  profits  between 
them  the  first  has  no  remedy.  Orawfordsville,  etc.,Go.  v.  Smith, 
89  Ind.  290 ;  Charles  River  Bridge  v.  Warren  Bridge  Co,^ 
11  Peters,  420. 

Acting  upon  this  well-known  principle  the  common  coun- 
cil of  the  city  of  Indianapolis  granted  to  the  appellant  the 
right,  also,  to  construct,  maintain,  and  operate  street  rail- 
roads upon  the  streets  of  the  city  of  Indianapolis. 

At  this  point  the  question  arises  as  to  what  were  the  re- 
spective  rights  of  the  appellant  and  the  appellee,  in  so  far  as 
they  had  the  right  to  occupy  the  streets  of  the  city,  as  be- 
tween themselves. 

As  to  unoccupied  streets,  our  opinion  is  that  they  stood 
upon  an  equality ;  and  thai*  the  controversy  resolved  itself 
into  a  question  of  first  occupancy. 

Judge  EiiLiOTT,  in  discussing  this  question,  in  his  work 
on  Roads  and  Streets,  page  670,  says :  ^^  If  the  company 
which  secures  the  first  grant  actually  occupies  the  streets  it 
is  authorized  to  use,  then  there  is  much  reason  for  affirming 
that  its  right  to  the  part  of  the  street  actually  occupied  and 
used  is  paramount  and  exclusive.  By  actually  taking  pos- 
session of  the  street  and  using  it  for  the  accommodation  of 
the  public,  the  company  first  in  point  of  time  does  such  acts 
as  vest  its  right.  But  to  have  this  effect  the  company,  as  it 
seems  to  us,  must  take  possession  in  good  faith  and  for  the 
purpose  of  constructing  and  operating  such  a  railway  as  the 
grant  contemplates.  *  *  *  While  it  is,  as  we  believe, 
true  that  some  act  must  be  done  vesting  the  inchoate  right 
confeiTed  by  a  general  grant,  still,  we  do  not  regard  it  as  es- 
sential that  manual  possession  should  be  taken  of  all  of  the 
streets  or  roads  embraced  in  the  general  grant  or  license. 
If  the  company  having  the  prior  right  enters  upon  the  work 
of  constructing  a  system,  and  with  reasonable  diligence  and 
in  good  faith  does  actually  construct  a  considerable  part  of 
the  system, it  ought  not  to  lose  its  rights,  unless  it  has  failed 
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to  comply  with  a  proper  demand  to  complete  the  system  or 
has  unreasonably  delayed  its  completion.     *     *     * 

^'Conflicting  claims  asserted  by  rival  companies  claiming- 
under  general  grants^  must  often  be  settled  by  applying  the 
rule  that  the  first  to  rightfully  occupy  the  street  has  the  bet- 
ter right.'' 

We  have  thus  copied  copiously  from  the  work  above  re- 
ferred to,  because  we  think  it  states  the  law  accurately  and 
concisely.  See,  also,  Waterbury,  ete.,  Co,  v.  Dry  Dock,  etc.y 
E.  B.  Co.,  54  Barb.  388 ;  Titusvilk,  etc.,  R.  R.  Co.  v.  War- 
ren,  etc.,  R.  R.  Co.,  12  Phil.  642;  Morris,  etc.,  B.  R.  Co.  v. 
Blair,  9  N.  J.  Eq.  635 ;  Denver,  etc.,  R.  W.  Go.  v.  Gafioft 
City,  etc.,  R.  W.  Co.,  99  U.  S.  463. 

Where  a  company  has  entered  upon  the  construction  of  a 
particular  line  of  street  railroads  and  has  expended  it» 
money  in  the  prosecution  of  the  work,  it  would  be  mani- 
festly unjust  to  permit  some  other  person  or  company,  after 
the  commencement  of  the  work,  to  jump  in  and  appropriate 
any  portion  of  the  streets  involved  in  such  line  while  the 
former  was  diligently  prosecuting  the  work,  and  thus  destroy 
the  projected  line  to  the  ruin  of  the  company  engaged  in  its 
construction. 

If  this  could  be  done  no  person  or  company  would  under- 
take the  construction  of  a  system  of  street  railroads;  but  to 
hold  the  right  to  such  line  money  should  be  expended  in  its 
construction,  and  the  work,  with  a  view  of  its  completion, 
should  be  diligently  prosecuted  without  intermission  unless 
stopped  by  circumstances  over  which  the  projector  has  no 
control. 

In  this  case,  as  we  understand  the  special  finding,  the  ap- 
pellee, in  the  early  part  of  June,  1888,  entered  upon  the 
construction  of  a  line  of  street  railroads  in  the  city  of  Indi- 
auapolis,  which  appropriated  a  portion  of  the  streets  de- 
scribed in  the  complaint.  Such  line  was  determined  upon 
and  ordered  by  the  genei*al  manager  of  the  appellee  soon  af- 
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ter  the  transfer  made  to  it  by  the  Citizens  Street  Railway 
Company. 

It  does  not  appear  that  the  appellant  did  anything  under 
its  charter  prior  to  the  24th  day  of  July^  1888. 

Disregarding  its  charter,  which  authorized  the  construc- 
tion of  a  cable  road,  it  proceeded  to  construct  one  of  an  en- 
tirely different  character.  Indeed^  it  wholly  abandoned  the 
idea  of  constructing  a  cable  road,  and  when  engaged  in  con- 
structing one  of  a  different  character^  in  violation  of  its 
charter,  it  was  stopped  by  the  city  attorney,  for  the  reason 
that  it  was  acting  wholly  without  authority.  The  appel- 
lant, by  taking  possession  of  the  streets  of  Indianapolis  with 
a  view  of  constructing  a  street  railroad  other  than  a  cable 
road,  acquired  no  rights  in  such  streets  either  as  against  the 
appellees  or  the  city.  It  was  a  mere  trespasser.  A  muni- 
cipal power,  having  control  over  tlie  streets,  may  prescribe 
the  motive  power  to  be  used  in  moving  street  cars,  and 
when  it  prescribes  one  kind  of  power  the  company  can  not 
use  another. 

As  the  grant  of  a  special  charter  or  franchise  to  a  corpora- 
tion is  construed  strictly  against  the  corporation,  where  the 
right  to  use  one  motive  power  is  prescribed  the  company 
can  not  successfully  maintain  its  right  to  use  another  or  dif- 
ferent power.  Elliott  Roads  and  Streets,  p.  660 ;  People^ 
ex  reL,  v.  Newton,  48  Hun,  477 ;  People,  ex  reL,  v.  Newton, 
112  'N.  Y.  396;  Denver,  etc.,  R.  W.  Co.  v.  Denvey-  City  E. 
W.  Co.,  2  Col.  673 ;  Citizens'  St.  R.  W.  Go.  v.  Jones,  supra  ; 
Birmingham,  etc.,  R.  W.  Co.  v.  Bu^ngham,  etc.,  R.  W.  Co., 
supra;  Mayor,  etc.,  v.  Ohio,  etc.,  R.  R.  Co.,  supra;  North 
Chicago  City  R.  W.  Co.  v.  Tovm  of  Lakeview,  105  111.  207. 

It  is  urged,  however,  that  the  appellee  can  not  inquire  as 
to  the  motive  power  by  which  appellant  intended  to  move 
its  cars,  as  that  was  a  question  entirely  between  the  appel- 
lant and  the  city  of  Indianapolis.  We  are  not  inclined  to 
adopt  this  view.  If  the  appellee  had  no  interest  in  the 
question  other  than  that  possessed  by  a  citizen  of  the  city  of 
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Indianapolis,  doubtless  it  could  not  raise  the  question  now 
under  consideration,  but  the  appellant  and  the  appellee  had 
equal  rights  in  the  streets  in  controversy.  Neither  had  the  ex- 
clusive right  to  the  streets  or  any  portion  thereof  until  occu- 
pied under  its  charter.  The  first  to  take  possession,  in  goocf 
faith,  under  the  charters  granted  to  it,  acquired  the  superior 
right.  When  the  appellant  claims,  therefore,  that  it  entered 
the  streets  of  Indianapolis  and  took  possession  under  the 
terms  of  its  charter,  in  good  faith,  with  a  view  of  construct- 
ing the  line  of  street  railroad,  which  it  had  the  right  to  con- 
struct under  the  terms  of  its  charter,  we  think  it  competent 
for  the  appellee  to  allege  and  prove  that  it  did  not  enter  un- 
der the  terms  of  its  charter,  and  that  instead  of  constructing 
a  line  of  cable  street  railroad,  it  was  acting  in  violation  of  its 
grant  and  was  a  mere  trespasser.  There  can  be  no  pretense 
that  the  appellant  did  any  work  conforming  to  the  rights 
granted  it  by  the  city  of  Indianapolis  prior  to  the  24th  day  of 
July,  1888,  as  it  did  not  accept  the  right  granted  it  to  con- 
struct an  electric  railroad  until  the  23d  day  of  that  month.  In 
the  meantime  the  appellee  had  taken  possession  of  the  streets 
in  controversy,  and  was  diligently  prosecuting  the  work  of 
constructing  a  line  of  street  railroad  which  included  these 
streets.  The  rights  acquired  by  the  appellant  on  the  23d 
day  of  July  could  have  no  retroactive  operation  so  as  to 
affect  the  rights  of  the  appellee  vest;ed  by  its  possession. 

It  follows,  from  what  we  have  said,  that  as  the  appellee 
commenced  the  construction  of  a  line  of  street  railroads  un- 
der the  terms  of  its  charter,  which  included  the  streets  in 
controveray,  and  was  in  good  faith  diligently  prosecuting  the 
work  to  completion  prior  to  the  time  the  appellant  com- 
menced work  to  construct  a  line  of  street  railroads  pursuant 
to  the  terms  of  its  charter,  the  appellee  has  the  superior 
right. 

It  is  claimed,  however,  that  the  Citizens  Street  Railway 
Company  could  not  sell  and  transfer  to  the  appellee  its  fran- 
chises, and  that  appellee  by  its  purchase  acquired  no  rights. 
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We  regard  this  as  an  immaterial  question.  The  appellee 
is  a  duly  organized  corporation,  for  the  purpose  of  owning 
and  operating  a  street  railroad  in  the  city  of  Indianapolis. 
It  is  not  denied  that  by  its  purchase  it  acquired  all  the  prop- 
erty of  the  Citizens  Street  Railway  Company,  except  its 
franchises.  The  city  of  Indianapolis,  about  the  date  of  the 
transfer  of  the  property,  granted  to  the  appellee  all  the  rights, 
privileges,  and  franchises  possessed  by  the  Citizens  Street 
Railway  Company. 

Assuming,  without  deciding,  that  the  Citizens  Street  Rail- 
way Company  could  not  sell  and  transfer  its  franchises, 
still  the  right  of  the  appellee  to  own,  coi^struct,  and  operate 
its  railroad  upon  the  streets  of  the  city  of  Indianapolis  is 
complete  by  reason  of  the  grant  above  named. 

We  have  carefully  examined  all  the  questions  presented 
by  the  record,  and  argued  in  the  able  briefs  of  counsel  in  this 
case,  and  find  no  error  for  which  the  judgment  should  be  re- 
versed. 

Judgment  affirmed. 

FUed  June  19, 1890. 

On  Petition  for  a  Rehearing. 

Coffey,  J. — An  earnest  petition,  supported  by  an  able 
brief,  has  been  filed  in  this  case,  in  which  it  is  contended  by 
the  appellant  that  this  court  erred  in  holding  that  the  line 
of  street  railway  constructed  by  the  appellee  was  one  contin- 
uous line. 

It  is  contended  that  the  pleadings  and  finding  of  facts 
demonstrate  that  the  appellee,  at  the  time  this  suit  was  com- 
menced, was  engaged  in  the  construction  of  two  separate  and 
distinct  lines,  and  that  the  facts  found  by  the  court  show  that 
as  to  one  line  the  appellant  was  the  first  to  occupy  the  streets 
over  which  it  passes. 

Under  this  claim  we  have  again  carefully  examined  the 
pleadings  and  finding  in  the  cause,  and  have  reached  the 
conclusion  that  the  appellant's  contention  can  not  be  sus- 
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tained.  It  is  true  that  some  Isolated  words  and  sentences  in 
the  original  complaint  seem  to  sustain  the  position  assumed 
by  the  appellant,  but  the  amended  complaint  filed  by  the  ap- 
pellee proceeds  upon  the  theory  that  the  work  done  by  the 
appellee  was  done  pursuant  to  a  determination  to  construct 
one  continuous  line  of  railway  extending  from  the  intersec- 
tion of  Georgia  and  Illinois  streets  to  the  State  fair  grounds, 
over  the  streets  named  in  the  complaint.  From  the  filing 
of  this  amended  complaint  the  cause,  so  far  as  the  appellee 
was  concerned,  seems  to  have  proceeded  throughout  upon 
this  theory. 

With  some  hesitation  we  have  reached  the  conclusion  that 
the  special  finding  sustains  the  theory  of  the  appellee. 

There  seems  to  have  been  a  race  between  the  appellant  and 
the  appellee  as  to  which  should  first  acquire  the  actual  pos- 
session of  Georgia  street.  In  the  matter  of  actual  construc- 
tion the  appellee  was  first  to  break  ground,  but  before  this 
occurred  the  appellant  had  surveyed  the  street  and  had  driven 
stakes. 

The  survey  by  the  appellant,  and  the  work  done  by  the 
appellee  on  this  street,  all  occurred  on  the  same  day,  and,  for 
all  practical  purposes,  we  think  the  parties  may  be  regarded 
as  having  taken  the  actual  possession  of  this  street  at  the 
same  time.  If  the  appellee,  however,  long  prior  to  this 
time,  had  commenced  the  construction  of  a  line  of  railway 
extending  from  the  intersection  of  Georgia  and  Illinois 
streets  to  the  State  fair  grounds,  which  included  the  portion 
of  Georgia  street  now  in  controversy,  and  was  diligently 
prosecuting  the  work  of  constructing  such  line  at  the  time 
appellant  took  possession,  the  former  had  the  better  right, 
for  the  appellant  could  not  appropriate  any  portion  of  a  line 
then  in  process  of  construction. 

Petition  overruled. 

FUed  March  11, 1891. 
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Eabnhabt  v.  Earnhabt  £T  al. 

VfiLL.^Life'EktaU.—Rule  in  SheUei/a  Case.— Where  the  testator  in  his  will 
devises  an  estate  to  his  son  for  life,  and  provides  that  at  the  son's  death 
the  persons  who  would  have  inherited  from  the  son,  had  he  owned  the 
fee  at  the  time  of  his  death,  shall  take  the  same  and  in  the  same  pro- 
portion as  the  law  would  cast  it  upon  them,  and  declares  that  the  pro- 
visions of  the  item  shall  *'  only  vest  in  the  devisee  a  life-estate  *  *  *  and 
no  more/'  the  rule  in  Shelley's  Case  does  not  apply  and  the  son  takes 
only  a  life-estate. 

From  the  Noble  Circuit  Court. 

i.  W,  WelkeTy  for  appellant. 

H.  G,  Zimmerman  and  .P.  M.  Priekett,  for  appellees. 

Olbs,  C.  J. — John  Earnhart  died  testate.  By  item  three 
of  his  last  will  and  testament  he  gave  to  his  granddaaghter, 
Harriet  Cook,  the  only  child  of  his  deceased  daughter,  Su- 
sannah, five  hundred  dollars,  to  be  paid  within  one  year  after 
his  death,  or  within  one  year  after  the  death  of  his  wife,  if 
she  survived  him.  It  is  specifically  stated  in  said  item  that 
said  legacy  shall  be  paid  by  devisees  in  said  will  other  than 
his  wife,  to  wit :  ''  Nelson  James,  Lewis  Thomas  and  Wil- 
liam Earnhart,  Jane  Wolf  and  Ellen  Wolf,  in  equal  shares, 
the  shares  of  each  to  be  a  charge  upon  the  lands  hereby  de- 
vised to  him  or  her  respectively."  Item  10  of  the  will  is  as 
follows : 

**  I  give  and  devise  to  my  son,  William  Earnhart,  for  and 
during  the  term  of  his  natural  life,  subject  to  the  life-estate 
of  my  said  wife  therein,  the  following  described  real  estate 
in  Noble  county,  Indiana,  to  wit:  The  north  half  of  the 
northwest  quarter  and  the  west  half  of  the  northwest 
quarter  of  the  northeast  quarter  of  section  thirty-four  (34) 
in  township  thirty-four  (34)  north,  range  nine  (9)  east.  At 
the  death  of  said  William  Earnhart  I  give  and  devise  said 
lauds  in  fee  simple  to  the  persons  who  would  have  inherited 
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the  same  from  the  said  William  Earnhart  had  he  owned  the 
same  in  fee  simple  at  the  time  of  his  death,  the  same  to  go  to 
said  persons  in  the  same  manner  and  in  the  same  propor- 
tions as  though  said  William  Earnhart  had  owned  the  same 
in  fee  simple  at  the  time  of  his  death.  But  the  provisions 
of  this  item  should  only  vest  in  the  said  William  a  life-estate 
in  said  lands,  and  nothing  more/' 

The  appellant  brings  this  action,  setting  out  a  copy  of  the 
will,  and  alleging  that  he  owns  the  fee  simple  title  to  the 
land  described  in  item  ten  of  the  will,  and  asking  that  the 
will  be  so  construed  as  to  give  to  him  the  fee  simple  title  to 
said  land,  and  that  his  title  be  quieted  to  the  same,  making 
the  other  devisees  and  the  executor  parties  defendant,  alleg- 
ing tliat  they  claim  some  interest  in  said  land  adverse  to  the 
appellant. 

The  appellees  demurred  to  the  complaint  for  want  of  facts, 
which  demurrer  was  sustained,  exceptions  reserved,  and  this 
appeal  is  prosecuted,  assigning  such  ruling  as  error. 

It  is  contended  that  item  ten  in  the  will  is  governed  by  the 
rule  in  Shelley's  Case,  and  that  it  gives  to  William  Earn- 
hart a  fee  simple  title  to  the  land. 

It  is  settled  that  the  rule  in  Shelley's  Case  is  recognized 
as  law  and  a  rule  of  property  in  this  State  ;  but  we  do  not 
think  it  applicable  to  the  item  of  the  will  under  considera- 
tion. The  rule  does  not  apply  where  it  unequivocally  ap- 
pears that  the  persons  who  are  to  take  are  not  to  take  as 
heirs  of  the  grantees,  or  devisees.  In  this  case  it  is  clearly 
and  distinctly  expressed,  so  that  it  unequivocally  appears 
from  the  language  that  it  was  the  intent  of  the  te8tator,tbat 
the  appellant  should  take  only  a  life-estate  in  the  land.  It 
then  makes  a  further  devise  of  the  remainder  of  the  estate  in 
the  land  to  other  persons,  describing  them,  not  by  name,  but 
in  a  definite  manner,  as  the  persons  who  would  inherit  the 
same  if  the  fee  was  in  the  appellant,  and  distributes  it  be- 
tween such  persons  in  the  same  proportions  as  they  would 
inherit  from  said  appellant.     The  words  used  in  making  dis- 
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position  of  the  remainder  are  words  of  purchase,  descriptive 
of  the  persons  to  whom  the  fee  is  devised.  If  in  one  item 
of  the  will  the  testator  had  devised  to  his  son  William  Earn- 
hart  a  life-estate  in  the  particular  tract  of  land,  and  in  an- 
other item  had  made  disposition  of  the  remaining  fee  after 
his  death  to  the  wife  and  children  of  the  said  William,  naming 
them,  there  could  be  no  possible  question  but  that  William 
would  take  a  life-estate,  and  his  wife  and  children  would 
take  the  fee  ;  nor  do  we  think  there  can  be  any  difference  if, 
instead  of  naming  them,  the  will  described  them  as  the  wife 
and  children,  stating  that  they  should  take  one-third  to  the 
wife,  and  the  two-thirds  to  go  to  the  children  in  equal 
shares.  If  it  described  them  as  the  heirs  who  would  inherit 
from  William,  in  the  same  proportion  as  the  law  would  cast 
it  upon  them,  certainly  there  can  be  no  difference  whether  the 
testator  make  such  disposition  of  his  property  in  one  or  in 
separate  items,  so  it  be  clearly  expressed.  In  item  ten  of 
the  will  under  consideration,  the  intention  of  the  testator  is 
clearly  expressed  to  be  that  William  take  only  a  life-estate, 
and  a  separate  and  distinct  devise  of  the  remaining  fee  at  his 
death  to  the  heirs  of  William,  in  the  same  proportion  they 
would  have  inherited  had  William  owned  the  same  in  fee. 
It  is  clearly  expressed  that  such  heirs  shall  not  take  by  de- 
scent from  William,  but  by  purchase  from  the  testator.  This 
being  clearly  expressed  by  the  will,  the  rule  in  Shelley^s  Case 
does  not  apply.  See  Fountain  County,  etc.,  Co.  v.  Beckle- 
heimer,  102  Ind.  76.  When  it  clearly  appears  that  the  testa- 
tor did  not  intend  to  grant  a  fee,  then  the  devise  will  not  be 
so  construed  as  to  vest  one.     AUen  v.  Graft,  109  Ind.  476. 

The  will  provides  that  the  appellant  shall  pay  his  portion 
of  the  legacy  given  to  the  granddaughter,  Harriet  Cook,  and 
makes  it  a  charge  against  the  land. 

There  was  no  error  in  sustaining  the  demurrer  to  the  com- 
plaint. 

Judgment  affirmed,  with  costs. 

Filed  March  11, 1891. 
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No.  14,764. 

Mebbitt  v.  Righey. 

Real  Estate.— i\«n;AaMr  cU  Sheriff's  8aU.^TUU.—BdaHon  Back  to  BauH' 
turn  oj  Judgment. — The  title  of  the  purchaser  of  land  at  a  sheriff's  sale 
relates  back  to  the  rendition  of  the  judgment  on  which  the  sale  is  made. 

Same. —  Wrongful  Poeaeaaion. — Damages, — After  the  expiration  of  the  year 
for  redemption  the  purchaser  at  the  sheriff's  sale  is  entitled  to  a  judg- 
ment for  possession,  and  for  damages  to  the  amount  of  the  rental  value 
against  a  purchaser  from  the  judgment  debtor,  subsequent  to  the  rendi- 
tion of  the  judgment,  who  wrongfully  continues  in  possession  after  the 
expiration  of  the  year  for  redemption. 

Same. — Lou  by  Fire, — Liability  of  Occupant, — The  purchaser  from  the  judg- 
ment debtor  does  not  become  a  mere  trespasser  by  remaining  in  posses- 
sion, since  his  entry  into  possession  was  rightful,  and  he  is  not  liable 
for  the  loss  of  the  building  by  fire,  the  result  of  an  accident,  during  his 
occupancy  of  the  property. 

Pbaotiob. — OrosB-Erron, — Amount  of  Recovery. — Question  off  How  PresentedL 
— Where  a  plaintiff  desires  to  present  a  question  as  to  the  amount  of 
recovery,  the  correct  practice  is  to  move  for  a  new  trial,  and  assign  the 
proper  cause  in  the  motion. 

From  the  ClintoD  Circuit  Court. 

J.  V.  Kovty  for  appellant. 
J.  N.  SimSf  for  appellee. 

Elliott,  J.— On  the  Ist  day  of  May,  1887,  David  P. 
Bainer  recovered  judgment  against  Marcellus  Burton  and 
others,  and  on  the  11th  day  of  September,  Bainer  assigned 
the  judgment  to  the  appellee.  On  the  23d  day  of  October, 
1880,  Bichey,  the  appellee,  caused  an  execution  to  issue  on 
the  judgment,  and  on  the  11th  day  of  December  the  sheriff 
sold  the  land  in  controversy  to  the  appellee.  A  certificate 
was  issued  to  the  appellee,  and,  at  the  proper  time,  a  deed 
was  executed  to  him.  At  the  time  the  judgment  was  ren- 
dered Burton  was  the  owner  of  the  land,  but  subsequently 
conveyed  it  to  the  appellant,  who  took  possession  of  the 
property.  At  the  time  the  appellant  took  possession  there 
was  a  house  on  the  land,  but  it  was  consumed  by  fire  on  the 
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30th  day  of  January,  1885.  It  was  of  the  value  of  three 
hundred  and  fifty  dollars.  The  rental  value  of  the  premises 
from  the  11th  day  of  December,  1880,  until  the  30th  day  of 
Jabuary,  1885,  was  seventy-two  dollars  per  annum ;  since 
the  day  last  named  the  rental  value  has  been  eighteen  dollars 
per  annum.  The  appellant  made  permanent  improvements 
of  the  aggregate  value  of  one  hundred  and  fifteen  dollars. 
The  rental  value  of  the  property  aggregates  four  hundred 
dollars,  and  the  appellee  was  prevented  from  receiving  it  by 
the  wrongful  act  of  the  appellant  in  remaining  in  occupancy 
of  the  property.  The  facts  exhibited  in  our  statement  are 
condensed  from  the  special  finding  made  by  the  court,  and 
on  these  facts  judgment  was  rendered  in  favor  of  the  appel- 
lee for  the  possession  of  the  real  estate  and  four  hundred 
dollars  damages. 

The  facts  fully  justify  the  conclusion  that  the  appellant 
was  wrongfully  in  possession  of  the  land,  and  without  right 
excluded  the  appellee,  for  the  latter  became  the  owner  by 
virtue  of  the  sheriff's  sale  and  deed.  The  title  of  the  ap- 
pellee relates  back  to  the  rendition  of  the  judgment  {Pax- 
ion  V.  Sterne,  ante,  p.  289  ;  Wright  v.  Tichenor,  104  Ind.  185 ; 
Ortk  V.  Jennings,  8  Blackf.  420),  hence  the  appellant  was, 
after  the  expiration  of  the  year  for  redemption,  wrongfully 
in  possession  of  the  property,  and  the  appellee  was  entitled 
to  a  judgment  for  possession  and  for  damages.  The  decision 
in  Dobbins  v.  Baker,  80  Ind.  52,  is  not  opposed  to  this  con- 
clusion ;  on  the  contrary,  it  gives  it  full  support. 

Counsel  is  in  error  in  asserting  that  the  court  allowed 
damages  for  the  house  destroyed  by  fire. 

The  judgment  in  favor  of  the  appellee  is  so  clearly  right 
that  there  is  little  reason  for  discussion. 

Cross-errors  have  been  well  assigned  by  the  appellee,  and 
he  has  adopted  the  appropriate  mode  of  presenting  the  ques- 
tions his  counsel  has  argued.  He  moved  for  a  new  trial  and 
reserved  the  proper  exceptions.  This  correctly  presents  the 
Vol.  127.— 26 
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question  as  to  the  amount  of  the  recovery,  for,  where  a  plain* 
tiff  desires  to  present  such  a  question  the  correct  practice  ia 
to  move  for  a  new  trial  and  assign,  as  was  done  in  this  in- 
stanch,  the  proper  cause  in  the  motion.  While  there  is  no 
statute  providing  for  the  assignment  of  cross-errors,  the  right 
to  make  such  an  assignment  has  been  asserted  in  many  of 
our  decisions,  and  has  long  been  recognized  by  the  rules  of 
the  court.  Where  the  proper  steps  are  taken  below  there  is 
no  necessity  for  a  separate  appeal  by  the  appellee,  nor,  as  a 
general  rule,  for  a  separate  transcript,  but  it  may  be  in 
some  cases  necessary  for  the  appellee  to  secure  additions  to 
a  transcript  prepared  at  the  instance  of  the  appellant.  Feder 
v.  Field,  117  Ind.  386.  The  jurisdiction  having  been  ob- 
tained for  one  purpose,  it  exists  for  all  purposes,  and  there 
is  neither  reason  nor  necessity  for  dissecting  a  case  into  parts. 
Cliapell  V.  Shuee,  117  Ind.  481 ;  Ike  parte  Sweeney,  126  Ind. 
583,  and  cases  cited. 

The  question  presented  by  the  assignment  of  cross-errors 
is  as  to  the  right  of  the  appellee  to  recover  for  the  house 
burned  during  the  appellant's  occupancy  of  the  property. 
There  is  no  finding  that  there  was  any  negligence  on  the  part 
of  the  appellant  or  his  tenant,  and,  as  the  presumption  is  or- 
dinarily against  culpable  negligence,  we  must  assume  that 
there  was  no  negligence.  See  authorities  cited  note  2,  p.  639, 
Elliott  Roads  and  Streets.  It  must,  under  this  familiar  and 
settled  rule,  be  assumed  that  there  was  no  culpable  negligence, 
and,  as  a  necessary  sequence,  that  the  fire  was  the  result  of 
an  accident.  The  general  rule  is  that  for  loss  resulting  from 
an  accident  there  is  no  liability  in  cases  not  arising  out  of 
contract.  Nave  v.  Flack,  90  Ind.  205  (210)  ;  Wabash,  etc., 
JR.  W.  Go,  V.  Locke,  112  Ind.  404  (411)  ;  Beatty  v.  Gilmore, 
16  Pa.  St.  463 ;  Hale  v.  Smith,  78  N.  Y.  480.  If  this  case 
can  be  taken  out  of  the  general  rule  it  must  be  for  the  reason 
that  the  appellant  wrongfully  continued  in  possession,  for  his 
entry  into  possession  was  rightful.  He  was  not  a  mere  tres- 
passer in  possession  without  color  of  right,  and  can  not  be 
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treated  as  one  who  is  guilty  of  a  positive  wrong,  involving 
moral  turpitude.  We  can  perceive  no  reason  for  holding  a 
party  who  enters,  as  the  appellant  did,  into  the  possession  of 
property,  liable  for  accidental  injuries  to  property,  to  which 
iujury  no  fault  of  his  proximately  contributed.  Nor  can  we 
find  any  authority  which  lends  support  to  such  a  doctrine. 

We  have  examined  the  question  upon  the  theory  adopted 
by  counsel,  but  it  is  proper  to  say  that  under  the  rule  de- 
clared in  BoUorff  v.  Wisej  53  Ind.  32,  it  seems  that,  even  if 
a  right  of  action  existed,  it  could  not  be  made  available  in 
an  action  for  the  recovery  of  real  estate.  It  is,  however, 
unnecessary  to  do  more  than  make  a  passing  suggestion  upon 
this  point. 

Judgment  affirmed,  with  five  per  cent,  damages. 

Filed  March  18, 1891. 
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CJoLViN  V,  The  State. 

Cbdcinal  Law. — Bimbezdement  hy  Chiardian, — Affidavit  and  Informaiion. — 
Suffieieneyt^, — SuUuUof  Limitaiion^  —An  affidavit  and  information  against 
a  j^aardian  for  the  embezzlement  of  the  funds  of  his  ward  charged  that 
the  defendant  on  the  day  of  his  appointment  as  guardian,  October  lOthy 
1879,  collected  money  and  other  personalty  belonging  to  the  ward; 
that  the  ward  became  of  age  March  5th,  1889,  and  that  on  November 
28th,  1890,  a  demand  for  settlement  was  made,  which  the  defendant 
refused  to  comply  with,  and  converted  the  money  to  his  own  use. 

Hddj  that  as  the  date  of  the  demand  for  settlement,  though  not  the  date 
of  the  reception  of  the  money  by  the  guardian,  was  within  the  period 
of  limitation,  the  affidavit  was  sufficient,  and  that  a  prosecution  insti- 
tuted December  19th,  1890,  was  not  barred  by  the  statute. 

Hddf  also,  that  an  averment  in  the  information,  that  the  accused  fled 
from  the  county  and  concealed  himself,  is  not  sufficient  to  avoid  the 
operation  of  the  statute  of  limitations,  where  there  is  no  averment  as 
to  how  long  the  absence  or  concealment  continued. 

QUABDIAN  AND  Wabd. — Ouardian.  —  Void  Order  of  Removal, — Collateral  At- 
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taek. — An  ex  parte  order  of  the  circuit  court  removing  a  guardian,  made 
without  notice  to  the  guardian,  and  without  appearance  by  him,  is 
void  and  may  be  collaterally  attacked. 

From  the  Hamilton  Circuit  Court. 

i2.  Graham  and  J.  Siqjffford,  for  appellant. 
S.  jD.  Stuart,  Prosecuting  Attorney,  W.  Booth  and  J.  Keel- 
ing,  for  the  State. 

McBride,  J. — This  was  a  prosecution  by  information 
charging  appellant  with  embezzlement  under  section  1952, 
R.  S.  1881.  Appellant  was  convicted  and  sentenced  to  one 
year's  imprisonment  in  the  State  Prison.  The  errors  as- 
signed are : 

1.  Error  in  overruling  a  motion  to  quash  the  affidavit  and 
information. 

2.  Error  in  overruling  a  motion  in  arrest  of  judgment. 

3.  Error  in  overruling  a  motion  for  a  new  trial. 

The  first  two  errors  assigned  challenge  the  sufficiency  of 
the  affidavit  and  information. 

The  affidavit  and  information  charge  that  the  appellant 
was  appointed  guardian  of  one  William  S.  Sedenberg,  on 
the  10th  day  of  October,  1879,  by  the  Hamilton  Circuit 
Court;  that  he  then  and  there  collected  and  received  money 
belonging  to  his  said  ward  to  th^  amount  of  $200^  and  other 
property  also  belonging  to  him;  that  said  infant  became 
twenty -one  years  of  age  on  the  5th  day  of  March,  1889,  and 
on  the  28th  day  of  November,  1890,  demanded  a  settlement 
with,  and  accounting  by,  his  said  guardian,  and  the  payment 
of  said  money  to  him,  but  that  said  guardian  failed  and  re- 
fused so  to  do,  and  unlawfully  retained  said  money  and  con- 
verted the  same  to  his  own  use.  All  necessary  technical 
averments  are  used,  and  the  charges  are  sufficiently  specific 
and  full. 

The  contention  of  appellant  is  that  the  conversion  dates 
from  the  reception  by  the  guardian  of  the  money,  and  that 
the  prosecution  was  barred  by  the  statute  of  limitations.  The 
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prosecutor  seems,  in  framing  the  affidavit  and  iutbrmatiou^ 
to  have  been  impressed  with  the  same  idea,  and  inserted 
therein  the  following  averment  with  a  view  to  avoiding  the 
statute : 

"  That,  on  or  about  the  15th  day  of  September,  1880,  the 
said  George  Colvin  fled  from  the  county  of  Hamilton,  and 
so  concealed  himself  that  process  could  not  be  served  upon 
him/' 

This,  the  prosecutor  argues,  is  a  sufficient  compliance  with 
section  1597,  R.  S.  1881,  to  avoid  the  operation  of  the 
statute. 

Section  1597  provides  that  ^*  If  any  person  who  has  com- 
mitted an  offence,  thereafter  is  absent  from  the  State,  or  so 
conceals  himself  that  process  can  not  be  served  upon  him,  or 
conceals  the  fact  that  the  offence  has  been  committed,  the 
time  of  absence  or  concealment  is  not  to  be  included  in  com- 
puting the  period  of  limitation. '^ 

Here  the  averment  is  that  the  accused  fled  from  the  county 
and  concealed  himself,  but  there  is  no  averment  as  to  how 
long  he  remained  absent  or  concealed.  For  aught  that  ap- 
pears, he  may  have  returned  the  next  week  and  have  ever 
since  remained  in  that  county  and  unconcealed.  It  is  only 
the  time  of  absence  or  concealment  that  is  omitted  in  com- 
puting the  period  of  limitation.  If  the  sufficiency  of  the 
information  depended  upon  this  averment  it  would  be  bad. 
It  IS,  however,  good  without  this. 

The  affidavit  and  information  charge  that  the  conversion 
occurred  when  the  demand  for  settlement  was  made  by  the 
ward,  on  the  28th  day  of  November,  1890. 

The  motion  for  a  new  trial  presents  this  question:  On 
the  15th  day  of  September,  1880,  the  Hamilton  Circuit 
Court  made  an  order  removing  the  guardian.  Appellant 
insists  that  having  been  removed  as  guardian  more  than  ten 
years  before  the  prosecution  was  instituted,  the  conversion, 
if  any,  occurred  at  that  time,  and  hence  the  prosecution  was 
barred.     The  order  removing  the  guardian,  or  purporting  to 
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remove  him,  was  ex  parte,  and  was  made  without  any  notice 
whatever  to  the  guardian,  and  without  appearance  by  or  for 
him.  The  order  was  therefore  void,  as  he  could  not  be  re- 
moved without  notice.  Dibble  v.  Dibble^  8  Ind.  307 ;  Dibbk 
V.  Dibble,  9  Ind.  161 ;  Martin  v.  Beasley,49  Ind.  280. 

An  order  by  the  circuit  court  removing  a  guardian,  which 
appears  upon  its  face  to  be  ex  parte  and  to  have  been  made 
without  any  notice  of  any  character,  and  with  no  finding  by 
the  court  that  there  was  any  notice,  being  absolutely  void, 
mayi>e  attacked  collaterally.  Notwithstanding  the  making 
of  this  order  appellant  continued  to  be  guardian. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 

FUed  March  13, 1891. 


197 

406 

197 

338 

127 

406 

199 

284 

W 

Tort 

188 

5B2 

127 

406 

134 

658 

m 

224 

136 

237 1 

lii? 

406 

137 

78 

127 

406 

140 

444 

141 

111 

,141 

359 

127 

406 

144 

211 

144 

650 

144 

661 

146 

499 

127 

40d 

148 

78 

148 

608 

149 

77 

m 

406 

157 

873 

107 

406 

161 

506 

162 

112 

162 

m 

127 

406 

166 

302 

127 

406 

167 

182 

fl68 

389 

No.  15,892. 
NlCHOUS  ET  AL.  V.  ThE  StATE. 

Statut». — Oonslrueiion. — Particular  Detcriplum  Followed  by  a  Oeneral  One, — 
If  words  of  a  particular  description  in  a  statute  are  followed  hj  gen- 
eral words  that  are  not  so  specific  and  limited,  unless  there  be  a  clear 
manifestation  of  a  contrary  purpose,  the  general  words  are  to  be  con- 
strued as  applicable  to  persons  or  things,  or  cases,  of  like  kind  to  those 
desigpiated  by  the  particular  words. 

Criminal  Law. — ErUicing  Female  to  House  of  lU-Fame, —  What  is,  and  is  nol^ 
the'Offenae.^"For  the  Purpose  of  Prostitution,"— "Or  Elsewhere."— The  stat- 
ute making  it  an  offence  to  entice  or  take  a  female  of  previous  chaste 
character  to  a  house  of  ill-fame,  "  or  elsewhere/'  "  for  the  purpose  of 
prostitution/'  has  no  application  to  persons  who  entice,  allure  or  solicit 
females  of  chaste  character  to  accompany  them  to  any  convenient  place 
for  the  sole  purpose  of  having  illicit  intercourse.  It  applies  to  such 
persons  only  as  allure  chaste  females  to  houses  of  ill- fame,  or  other 
places  of  like  character,  to  have  common,  indiscriminate,  meretricious 
commerce  with  men,  or  where  they  may  become  prostitutes.  The  phrase 
^'  with  the  intent  of  then  and  there  rendering  her  a  prostitute,"  in  ah 

.  indictment,  is  the  equivalent  of  the  phrase  *^  for  the  purpose  of  pros- 
titution."   Section  1993,  R.  S.  1881. 
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Sams. — IndieimenL — Intuffieieney. — An  indictment  charging  that  the  de- 
fendant, at  a  certain  date,  in  a  certain  county,  enticed  and  took  a  cer- 
tain named  female  of  chaste  character,  then  and  there  being,  to  a  cer- 
tain named  city  of  the  State,  with  the  intent  then  and  thei-e  of  rendering 
her  a  prostitute,  without  designating  or  describing  the  particular  house 
or  place  in  such  city  to  which  she  was  taken  or  enticed,  is  not  sufficient 
to  withstand  a  motion  to  quash,  but  is  sufficient  to  withstand  a  motion 
in  arrest  of  judgment. 

Bamx,-- IndieimenL — Arrest  (^Judgment. — If  an  indictmenl  or  information 
does  not  contain  all  the  essential  elements  of  a  public  offence,  a  motion 
in  arrest  of  jbdgment  will  be  sustained.  But  if  it  contains  all  such  es- 
sential elements,  even  though  imperfectly  stated,  it  will  be  held  suffi- 
cient to  withstand  such  a  motion. 

Same, — I\t9umplion  as  to  Proof, — After  verdict  and  judgment  thereon,  in 
case  of  a  conviction,  the  Supreme  Court  assumes,  in  the  absence  of  the 
evidence,  where  the  pleading  is  broad  enough,  that  there  was  proof  of 
all  the  elements  necessary  to  constitute  the  crime  charged. 

8amk. — Information.'— Juriadiciumal  Facts, — Need  not  Show, — It  is  not  neces- 
sary to  allege  in  an  affidavit  and  information  the  facts  showing  the  right 
of  the  State  to  thus  prosecute  the  accused.  If  such  facts  do  not  exist 
a  plea  in  abatement  must  be  filed.    Section  1733,  R.  S.  1881. 

Sams. — IhmUhment  Less  than  Statute  Bequires, — A  defendant  can  not  object 
to  a  verdict  which  does  not  assess  a  fine  in  addition  to  the  punishment 
assessed,  even  though  the  statute  requires  the  fine  also  to  be  assessed. 

JuBiSDicnoN. — I^resumption, — If  a  court  of  general  jurisdiction,  having 
jurisdiction  over  the  subject-matter  of  the  action,  render  judgment  in 
the  cause,  it  will  be  presumed,  in  the  absence  of  a  showing  to  the  con- 
trary, that  the  jurisdiction  was  acquired  in  some  legal  manner  over  the 
person  before  the  rendition  of  such  judgment. 

From  the  Delaware  Circuit  Court. 

B.  F.  Davis^  W.  H.  Martz,  R.  Chregiyry  and  A.  C.  Silver- 
bm'g,  for  appellants. 

A,  G.  Smith,  Attorney  General,  J,  G.  Leffler,  Prosecuting 
Attorney,  J,  W,  Ryan,  W.  H.  Thompson  and  G.  W.  Cromer, 
for  the  State. 

Coffey,  J. — This  was  a  prosecution  instituted  in  the  Del- 
aware Circuit  Court,  by  affidavit  and  information,  against 
the  appellants,  Doan  Nichols  and  Fannie  Wiley,  and  one 
Ret.  Shetterly,  charging  them  with  the  crime  of  abduction. 
The  affidavit  in  the  cause  charges  "that  Doan  Nichols,  Rot. 


408  SUPREME  COURT  OF  INDIANA, 

Nichols  elaLv.  The  Stete. 

Shetterly,  and  Fannie  Wiley,  at  the  county  of  Delaware,  in 
the  State  of  Indiana,  on  the  14th  day  of  May,  1890,  did  then 
and  there  unlawfully  and  feloniously  entice  and  take  away 
from  the  city  of  Muncie,  in  the  county  aforesaid,  one  Al- 
meda  O.  Watters,  a  female  of  chaste  character,  then  and 
there  being,  to  the  city  of  Indianapolis,  in  the  county  of  Ma- 
rion, in  said  State,  with  the  felonious  intent  then  and  there 
of  rendering  the  said  Almeda  O.  Watters  a  prostitute/' 

The  information  in  the  cause  follows  the  affidavit. 

A  trial  of  the  cause,  before  a  jury,  resulted  in  a  verdict 
finding  the  appellants  guilty  as  charged.  The  court,  over  a 
motion  for  a  new  trial  and  a. motion  in  arrest  of  judgment, 
rendered  judgment  on  the  verdict  from  which  this  appeal  is 
prosecuted. 

No  motion  was  made  in  the  circuit  court  to  quash  the  affi- 
davit or  information,  nor  is  the  evidence  in  the  record. 

Section  1993,  R.  S.  1881,  upon  which  this  prosecution  is 
based,  is  as  follows :  ^^  Whoever  entices  or  takes  away  any 
female  of  previous  chaste  character  from  wherever  she  may 
be  to  a  house  of  ill-fame,  or  elsewhere,  for  the  purpose  of 
prostitution,  shall  be  imprisoned,'^  etc. 

It  is  insisted  by  the  appellants  that  the  circuit  court  erred 
in  overruling  their  motion  in  arrest  of  judgment,  because 
the  affidavit  and  the  information  in  the  cause  do  not  state  a 
public  offence.  The  principal  objection  urged  is  that  neither 
the  affidavit  nor  information  contains  a  description  of  any 
particular  house  or  place  to  which  Almeda  O.  Watters  was 
taken  for  the  purpose  of  rendering  her  a  prostitute. 

The  rule  is,  that  where  words  of  a  particular  description 
in  a  statute  are  followed  by  general  words  that  are  not  so 
specific  and  limited,  unless  there  be  a  clear  manifestation  of 
a  contrary  purpose,  the  general  words  are  to  be  construed  as 
applicable  to  persons  or  things,  or  cases,  of  like  kind  to  those 
designated  by  the  particular  words.  Bishop  Stat.  Crimes, 
sections  245-6;  State  v.  McCrurriy  38  Minn.  154;  Berg  v. 
Baldwin,  31  Minn.  541  ;  Miller  v.  State,  121  Ind.  294. 
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Following  this  rule  of  construction  it  was  held  in  the  case 
last  cited  that  the  words  **  or  elsewhere/'  as  found  in  the 
statute  under  consideration,  should  be  construed  to  mean  a 
house  of  ill-fame  or  some  other  place  of  like  character, 
where  prostitution  of  the  character  practiced  at  houses  of 
ill-fame  or  assignation  was,  or  was  intended  to  be,  carried  on. 
The  purpose  of  the  statute  was  to  punish,  persons,  whether 
male  or  female,  who  should  engage  in  the  business  of  induc- 
ing females  of  chaste  character  to  become  inmates  or  fre- 
quenters of  houses  of  ill-fame,  assignation  or  other  places 
for  purposes  of  prostitution.  It  has  no  application  to  per- 
sons who  entice,  allure,  or  solicit  females  of  chaste  character 
to  accompany  them  to  any  convenient  place  for  the  sole  pur- 
pose of  having  illicit  intercourse.  It  applies  to  such  per- 
sons only  as  allure  chaste  females  to  houses  of  ill-fame,  or 
other  places  of  like  character,  to  have  common,  indiscrimi- 
nate, meretricious  commerce  with  men,  or  where  they  may  be- 
come prostitutes.  Fahneatock  v.  State^  102  Ind.  156 ;  Os- 
bom  V.  StatCy  52  Ind.  526 ;  Commonwealth  v.  Cook,  12  Met. 
93;  SUUe  v.  Stoydl^  54  Maine,  24;  Carpenter  v.  People^  8 
Barb.  603 ;  StaU  v.  Ruhl,  8  Iowa,  447 ;  People  v.  Plath,  100 
N.  Y.  590 ;  Miller  v.  State,  supra. 

Prostitution,  in  its  limited  sense,  is  the  practice  of  a  female 
offering  her  body  to  an  indiscriminate  intercourse  with  men — 
the  common  lewdness  of  a  female. 

Section  2003,  R.  S.  1881,  declares  that  "Any  female  who 
frequents  or  lives  in  houses  of  ill-fame,  or  associates  with 
women  of  bad  character  for  chastity,  either  in  public  or  at 
a  house  which  men  of  bad  character  frequent  or  visit ;  or 
who  commits  fornication  for  hire — shall  be  deemed  a  pros- 
titute." 

If,  therefore,  it  sufficiently  appear  from  the  affidavit  and 
information  before  us  that  the  appellants  enticed  the  person 
therein  named,  a  female  of  previous  chaste  character,  to  a 
house  of  ill-fame  or  other  place  of  like  character  for  the  pur- 
pose of  prostitution,  a  public  offence  is  charged. 
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The  charge  is  that  they  enticed  her  away  from  the  city  of 
Muncicy  in  the  coanty  of  Delaware,  to  the  city  of  Indian- 
apolis, in  the  county  of  Marion.  No  particular  house  or 
place  in  the  city  of  Indianapolis  is  designated  or  described. 
In  our  opinion  this  affidavit  and  information  would  not  have 
been  sufficient  to  withstand  a  motion  to  quash,  had  such  a 
motion  been  interposed  in  the  circuit  court. 

The  appellants  were  entitled  to  a  more  particular  descrip- 
tion of  the  place  to  which  the  person  named  was  enticed  had 
they  insisted  upon  such  a  description. 

It  has  often  been  adjudged  that  where  an  indictment  or 
information  does  not  contain  all  the  essential  elements  of  a 
public  offence  a  motion  in  arrest  of  judgment  will  be  sus- 
tained. Oreenley  v.  Stoie^  60  Ind.  141 ;  Lowe  v.  StaJUy  46 
Ind.  305 ;  Shepherd  v.  I^ate,  64  Ind.  43 ;  Hoover  v.  StaU^ 
110  Ind.  349. 

It  is  contended  by  the  State,  however,  that  the  failure  to 
describe  the  particular  house  or  place  at  the  city  of  Indian- 
apolis to  which  the  female  named  was  taken  for  the  purpose 
of  prostitution,  was  a  defect  cured  by  verdict ;  that  a  place 
is  in  fact  stated,  though  imperfectly. 

The  argument  is  that  while  there  is  no.  inference  of  law 
that  the  city  of  Indianapolis  is  an  immoral  place,  or  that  it 
is  like,  in  character,  to  a  house  of  ill-fame,  the  court  will 
take  judicial  notice  that  there  are  many  places  in  the  city  of 
Indianapolis  used  for  various  purposes ;  that  while  the  court 
can  not  judicially  know  that  there  are  immoral  places  in  the 
city,  the  inference  of  morality  is  met  by  the  charge  that  the 
female  was  taken  there  with  the  intent  of  rendering  her  a 
prostitute,  and  that  she  was  taken  to  a  place  suitable  for  that 
purpose. 

There  are  many  defects  in  pleading,  both  in  civil  and  crim- 
inal cases,  which  would  be  fatal  on  demurrer  or  on  motion 
to  quash,  which  are  not  available  on  a  motion  in  arrest  of 
judgment.  Graeter  v.  Statey  105  Ind.  271 ;  Trout  v.  State, 
107  Ind.  578 ;     Greenley  v.  States  supra;    Lowe  v.  State ^  su- 
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pra;  Shepherd  y.  Slate,  supra;  MoGool  v.  State,  23  Ind. 
127 ;  State  v.  Noland,  29  Ind.  212 ;  Gillett  Crim.  Law, 
562;  Bicknell  Crim.  Practice,  310;  State  v.  Murphy,  8 
Blackf.  498;  Peters  v.  Bamta,  120  Ind.  416;  Colchenv. 
Ninde,  120  Ind.  88;  Hare  v.  State,  4  Ind.  241. 

Section  1891,  R.  S.  1881,  provides  that  '^  In  the  consider- 
ation of  the  questions  which  are  presented  upon  an  appeal, 
the  Supreme  Court  shall  not  regard  technical  errors  or  de- 
fects or  exceptions  to  any  decision  or  action  of  the  court  be- 
low, which  did  not,  in  the  opinion  of  the  Supreme  Court, 
prejudice  the  substantial  rights  of  the  defendant.'' 

In  the  case  of  Trout  v.  State,  supra,  it  was  held  that  this 
statute  is  applicable  to  criminal  cases.  With  this  statute  in 
view  the  rule  in  this  State  is  that  where  the  indictment  or 
information  contains  all  the  essential  elements  of  a  public 
offence,  even  though  imperfectly  stated,  it  will  be  held  suf- 
ficient to  withstand  a  motion  in  arrest  of  judgment.  Trout 
V.  State,  supra  ;  Gfraeter  v.  State,  supra. 

After  verdict  in  this  case,  as  the  appellants  were  found 
guilty,  we  must  assume,  as  we  do  in  all  cases  where  the 
pleading  is  broad  enough,  that  there  was  proof  of  all  the 
elements  necessary  to  constitute  the  crime  charged.  State  v. 
Murphy,  supra. 

The  charge  is  that  the  female  named  in  the  information 
was  enticed  to  the  city  of  Indianapolis,  and  under  this 
charge  we  think  the  State  might  have  proven  the  particular 
house  or  place  to  which  she  was  enticed,  and  that  such  house 
or  place  was  like  unto  a  house  of  ill-fame.  As  we  have  seen, 
the  evidence  is  not  in  the  record,  and  we  have  no  means  of 
knowing  its  character. 

We  think  that  the  affidavit  and  information  in  this  case 
contain  all  the  essential  elements  of  a  public  offence,  but 
they  are  defective  by  reason  of  the  uncertainty  and  imper-^ 
fection  in  the  manner  of  describing  the  place  to  which  the 
female  was  enticed.  As  we  have  seen,  such  imperfection  will 
not  warrant  the  court  in  arresting  the  judgment  on  motion. 
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Id  oar  opinion  the  court  did  not  err  in  overruling  the  mo- 
tion in  arrest  of  judgment  on  the  ground  that  the  affidavit 
and  information  do  not  state  a  public  offence. 

It  is  further  objected  that  the  phrase  **  with  the  intent  of 
then  and  there  rendering  the  said  Almeda  O.  Waters  a  pros- 
titute/' found  in  the  affidavit  and  information,  is  not  equiv- 
alent to  the  phrase  "  for  the  purpose  of  prostitution,"  found 
in  the  statute. 

It  is  not  necessary  that  the  exact  words  used  in  the  stat- 
ute shall  be  employed  in  the  indictment  or  information. 
Equivalent  words  are  sufficient.  State  v.  Millet^f  98  Ind.  70; 
1  Bishop  Crim.  Proc,  section  612. 

The  phrase  '^  with  the  intent  of  rendering  her  a  prosti- 
tute/' as  used  in  this  information,  we  understand*  to  mean, 
with  the  intent  to  yield  her  up,  to  deliver  her  over,  to  cause 
her  to  be,  or^to  become  a  prostitute.  As  we  have  seeu  the 
word  ^^ prostitute  "  includes  a  female  who  surrenders  her  per- 
son to  indiscriminate  intercourse  with  men.  If  the  abduc- 
tioD  was  intended  to  cause  her  to  become  a  prostitute,  she 
was  abducted  for  the  purpose  of  prostitution. 

We  do  not  think  the  affidavit  and  information  defective 
iu  the  matter  of  which  this  complaint  is  made. 

It  is  also  contended  that  the  record  does  not  disclose  such 
a  state  of  facts  as  authorized  a  prosecution  by  affidavit  and 
information  under  the  provision  of  section  1679,  R.  S.  1881. 
In  this  connection  it  is  argued  that  the  statute  does  not  re- 
lieve the  State  from  the  necessity  of  charging  in  the  affi- 
davit, in  cases  prosecuted  upon  affidavit  and  information, 
the  facts  which  confer  the  right  to  prosecute  without  an  in- 
dictment returned  by  the  grand  jury. 

The  question  here  presented  has  been  decided  adversely  to 
the  contention  of  the  appellants,  and  we  are  not  inclined  to 
depart  from  these  decisions.  Hodge  v.  Staie^  85  Ind.  661  ; 
Powers  v.  State,  87  Ind.  97. 

The  contention  that  it  does  not  appear  by  the  record  that 
a  state  of  facts  existed  which  authorized  a  prosecution  in 
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this  case  by  affidavit' and  information,  proceeds  upon  the 
theory  that  the  facts  necessary  to  confer  jurisdiction  upon 
the  circuit  court  must  appear  affirmatively  by  the  record. 

The  circuit  court  is  a  court  of  general  jurisdiction,  and 
every  presumption  in  favor  of  its  jurisdiction* will  be  in- 
dulged by  this  court,  unless  something  to  the  contrary  ap- 
pears. It  has  the  exclusive  jurisdiction  to  try  and  punish 
felonies  in  counties  where  there  is  no  criminal  court.  Where 
a  court  of  general  jurisdiction  has  jurisdiction  over  the  sub- 
ject-matter of  the  action,  if  it  renders  judgment  in  the  case, 
it  will  be  presumed,  in  the  absense  of  a  showing  to  the  con- 
trary, that  jurisdiction  was  acquired  in  some  legal  manner 
over  the  person  before  the  rendition  of  such  judgment. 
Pickering  v.  SiatCy  106  Ind.  228 ;  Exchange  Bank  v.  Avit, 
102  Ind.  322 ;  Mathia  v.  State,  94  Ind.  662 ;  Pointer  v. 
^ate,  89  Ind.  256. 

If  such  a  state  of  facts  existed  as  did  not  authorize  a  pros- 
ecution of  the  appellants  by  affidavit  and  information,  they 
should  have  been  pleaded  by  way  of  abatement,  or  incor- 
porated into  the  record  in  some  other  appropriate  man- 
ner. There  is  nothing  in  the  record  showing  that  the 
circuit  court  did  not  have  jurisdiction  in  this  cause,  and  as 
it  assumed  to  act,  we  must  presume  that  jurisdiction  existed. 

Indeed,  under  the  provisions  of  section  1733,  R.  S.  1881, 
it  is  not  necessary  to  state  in  the  information  in  a  prosecu- 
tion for  a  felony  the  facts  showing  the  right  to  prosecute 
by  information,  nor  is  it  necessary  to  prove  such  facts,  un- 
less put  in  issue  by  a  verified  plea  in  abatement. 

Finally,  it  is  contended  by  the  appellants,  that  the  court 
erred  in  rendering  judgment  against  them  on  the  verdict 
because  the  jury  failed  to  assess  a  fine  against  them  as  part 
of  the  punishment. 

The  verdict,  with  this  exception,  is  perfect  on  its  face. 
The  appellants  entered  an  objection  to  rendering  judgment 
on  the  verdict  on  account  of  the  defect  above  stated,  but 
did  not  move  for  a  venire  de  novo. 
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Of  this  objection  we  think  it  sufficient  to  say  that  the  ap- 
pellants should  not  be  heard  to  complain  of  the  fact  that 
they  did  not  receive  all  the  punishment  contemplated  by  the 
law  which  the  jury  found  they  had  violated.  In  the  case 
of  Griffith  v.  State,  36  Ind.  406^  it  was  said  by  this  court: 
^'  It  will  hardly  be  contended^  we  presume,  that  the  prisoner 
can  successfully  object  that  the  punishment  imposed  was 
less  than  might  legally  have  been  inj9icted."  While  it  is 
true  that  the  jury  might  have  imposed  a  fine  in  this  case  in 
addition  to  the  imprisonment  fixed  by  their  verdict^  their 
failure  to  do  so  was  an  error  in  favor  of  the  appellants  and 
gives  them  no  cause  for  complaint  in  this  court. 

We  have  given  all  the  questions  presented  by  the  record 
in  this  cause  a  careful  consideration  and  feel  that  no  error 
was  committed  in  the  circuit  court  which  would  warrant  a 
reversal  of  the  judgment. 

Judgment  affirmed. 

Filed  Feb.  25, 1891 ;  petition  for  a  rehearing  oYerruled  March  19, 1891. 
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No.  14,781. 

Deller  v.  Hofferberth. 

Neglioenoe. — Pleading, — Particidarily. — Ind^Ueneu. — In  an  action  for 
negligence  it  is  not  necessary  that  the  complaint  specify,  with  any  great 
degree  of  particularity,  the  elements  entering  into  the  cause  of  the  ac- 
tion in  order  that  it  may  withstand  a  demurrer.  If  the  defendant  de- 
sires a  more  particular  statement,  a  motion  that  it  be  inserted  is  the 
proper  practice. 

Same. — Steam  Engine  out  of  Repair. — A  steam  engine  in  use  which  is  so  oat 
of  repair  as  to  be  in  an  unsafe  condition  for  such  use  is  a  nniaance. 

Same. — Lessor  not  Liable, — A  lessor  is  not  liable  for  an  explosion  of  steam 
boilers  he  leases  to  a  lessee  caused  by  defects  arising  therein  subie' 
quently  to  the  lessee's  taking  possession  thereof,  even  though  they  he 
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in  sucb  a  condition   tbat  they  will  naturally  become  dangerous  if  the 
tenant  falb  to  repair  them. 

From  the  Vanderburg  Circuit  Court. 

A.  (7.  Tanner  and  W.  Ireland^  for  appellant. 
D,  B.  Kumler  and  V.  Bisch,  for  appellee. 

MiLX^ER^  J. — This  was  an  action  brought  by  the  appel- 
lant against  the  appellee  for  personal  injuries. 

The  complaint  is  in  two  paragraphs.  The  first  paragraph 
alleges  that,  on  the  14th  day  of  December,  1886,  the  plain- 
tifi^  was  employed  by  the  defendant  to  work  in  a  saw-mill 
owned  by  the  defendant,  and  that  while  engaged  in  the  dis- 
charge of  his  duties  under  the  employment,  three  of  the 
boilers  connected  with  the  mill  exploded,  and  he  was  greatly 
injured;  that  the  explosion  occurred  by  reason  of  the  de- 
fectiveness and  unsafe  condition  of  the  boilers,  and  each  of 
them,  each  of  them  being  old  and  rusted,  and  unfit  for  use, 
all  of  which  was  known  to  the  defendant,  who  negligently 
and  carelessly  used  them  in  his  said  business ;  that  the  de- 
fective and  unsafe  condition  of  the  boilers  was  unknown  to 
the  plaintiff,  and  that  the  explosion  and  injury  were  not 
caused  by  the  fault  or  negligence  of  the  plaintiff. 

The  second  paragraph  of  the  complaint  is  much  like  the 
first,  except  that  it  avers  that  at  the  time  of  the  explosion 
the  defendant  had  leased  the  mill  to  one  Joseph  N.  Morrow, 
to  be  operated  by  him  in  sawing  for  the  defendant;  that  as 
a  part  of  the  mill,  and  embraced  in  the  lease,  were  three 
boilers,  and  that  at  that  time  they  were  defective  and  unfit 
for  use  as  such,  in  this,  the  iron  of  which  they  were  made 
was  old,  rusted,  rotten  and  leaky,  had  lost  its  elasticity,  and 
was  unable  to  withstand  the  pressure  of  steam,  and  the  use 
of  said  boilers  for  said  reason  was  necessarily  dangerous,  and 
the  said  condition  was  known  to  the  defendant  at  the  time 
of  said  lease. 

The  appellee  answered  in  three  paragraphs,  but  as  the  first 
paragraph  is  a  general  denial,  and  the  appellant  can  not  as- 
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sail  the  sufficiency  of  the  third  paragraph  in  this  court  for 
the  first  time  {City  of  Evansville  v.  Martin,  103  Ind.  206), 
we  need  only  refer  to  the  second  paragraph,  the  sufficiency 
of  which  was  tested  by  a  demurrer  in  the  trial  court. 

The  second  paragraph  was  pleaded  in  bar  of  both  para- 
graphs of  complaint. 

After  admitting  his  ownership  of  the  mill,  and  the  lease 
of  the  mill,  boilers  and  machinery  to  Joseph  N.  Morrow,  it 
avers  that  Morrow  was  to  keep  the  mill  and  machinery  in 
good  repair,  and  that  he  was  to  have  the  absolute  control 
thereof  without  interference  on  the  part  of  the  defendant; 
that  he  was  to  employ,  discharge  and  pay  all  hands  or  serv- 
ants, pay  the  entire  expense  of  running  the  mill ;  that,  so  far 
as  the  boilers,  engines  and  motive  power  of  the  mill  were  con- 
cerned, they  belonged  absolutely  to  said  Morrow  under  said 
lease,  and  were  under  his  control  for  himself,  and  not  for  the 
defendant ;  that,  under  said  contract,  the  defendant  was  to 
put  said  mill  and  machinery  in  good  repair,  to  the  approval 
of  Morrow,  who  was  a  practical  saw-mill  man  of  large  ex- 
perience in  such  matters^ before  he  took  possession;  that  de- 
fendant did  so  put  said  mill  and  machinery  in  repair  to  the 
approval  of  said  Morrow,  who,  on  the  20th  day  of  Novem- 
ber, 1886,  took  absolute  and  sole  possession  thereof,  and 
"  that  said  machinery  and  boilers  were  in  good  repair  at  the 
time  of  said  lease,  and  had  been  used  for  a  long  time  prior 
thereto  by  the  defendant,  and  after  said  leasing  the  said  Mor- 
row used  said  boilers  and  machinery,  and  they  were  in  a  safe 
and  reasonable  condition  at  the  time  of  said  explosion." 

It  is  contended  by  the  appellant  that  the  court  erred  in 
overruling  the  demurrer  to  this  paragraph  on  account  of  its 
failure  to  fully  negative  the  allegations  of  the  complaint  res- 
pecting the  condition  of  the  boiler,  and  iron  of  which  it  was 
constructed.  The  first  paragraph  of  the  complaint  says  of 
the  boilers,  that  at  the  time  of  the  injury^  ''  each  of  them 
being  old  and  rusted,  and  unfit  for  use  ;"  and  the  second 
paragraph,  that  they  were  ''  defective  and  unfit  for  use  as 
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suchy  in  this,  the  iron  of  which  they  were  made  was  old, 
rusted,  rotten,  and  leaky  ;  that  it  had  lost  its  elasticity,  and 
was  unable  to  withstand  the  pressure  of  steam.'' 

We  are  satisfied  that  the  answer  is  not  subject  to  demur* 
rer  for  failure  to  negative  the  material  allegations  of  the 
complaint. 

It  is  not  essential  that  pleadings  in  actions  for  negligence 
should,  to  be  good  on  demurrer,  specify  with  any  great  de* 
gree  of  particularity  the  elements  entering  into  the  causes 
of  action,  or  defence  ;  if  the  adverse  party  desires  a  more  par- 
ticular statement,  a  motion  is  the  appropriate  method  of  pro- 
cedure. The  answer  avers  that  the  boilers  were  in  good  re* 
pair  when  the  mill  was  leased  to  Morrow.  This  is  an  alle- 
gation of  a  fact,  and  not  a  mere  conclusion,  and  is  necessarily 
inconsistent  with  the  charges  made  in  the  complaint. 

The  next  objection  to  the  sufficiency  of  this  answer  is  best 
stated  in  two  citations  from  appellant's  brief,  viz.:  **  A 
steam  engine  out  of  repair,  and  in  an  unsafe  condition,  is  a 
nuisance.'^  Wo«>d  Nuisances,  151.  And  "that  it  is  no 
answer  to  a  complaint  alleging  the  existence  of  such  nuisance 
to  say  that  the  owner  had  parted  with  the  control  of  the 
nuisance  under  a  contract  with  the  lessee  to  make  repairs ; 
and  especially  is  this  true  when,  as  in  this  case,  the  owner 
shows  that  only  the  machinery  was  surrendered  to  another 
to  be  operated  for  the  owner." 

That  a  steam  engine  so  out  of  repair  as  to  be  in  an  unsafe 
condition  when  in  use,  is  a  nuisance  is  unquestionably  true  ; 
but  as  the  demurrer  admits  the  allegation  of  the  answer,  that 
the  machinery  and  boilers  were  in  good  repair  at  the  time 
of  the  making  of  the  lease,  to  be  true,  it  does  not  follow  that 
that  proposition  is  decisive  of  this  case. 

In  discussing  the  sufficiency  of  the  answer  it  must  be  as- 
sumed that  the  boilers  were  in  good  repair  at  the  time  they 
were  leased  by  the  appellee  to  Morrow,  and  that  by  the  terms 
of  the  lease  Morrow  was  to  keep  them  in  repair  during  the  ex- 
VoL.  127.— 27 


418  SUPREME  COURT  OF  INDIANA, 


Deller  v.  Hofferberth. 


istence  of  his  lease.  With  reference  to  this  state  of  facts  the 
law  is  laid  down  in  2  Shearman  &  Redfield  Neg.,  section 
708,  as  follows :  "An  owner  of  property,  either  real  or  per- 
sonal, who  lets  or  lends  it,  without  agreeing  to  make  repairs 
thereon,  and  who  transfers  the  entire  possession  and  control 
of  the  property  to  the  hirer^  is  not  responsible  for  defects 
subsequently  arising  therein,  either  to  the  tenant  or  to  third 
persons,  even  though  the  premises  be  in  such  a  condition 
that  they  will  naturally  become  a  nuisance  if  the  tenant  fails 
to  repair  as  he  has  covenanted." 

In  Purcell  v.  English,  86  Ind.  34  (40),  this  court,  speak- 
ing of  the  liability  of  a  landlord  says,  "Another  author  says: 
'An  owner  being  out  of  possession  and  not  bound  to  repair, 
is  not  liable  in  this  action  '  ($.  e.,  for  nuisance)  '  for  injuries  re- 
ceived in  consequence  of  his  neglect  to  repair.' "  Wharton 
Neg.,  section  817.  In  still  another  work  it  is  said,  in  speak- 
ing of  the  landlord's  liability  :  "  Nor,  in  the  absence  of  a 
covenant  to  repair,  is  he  liable  for  injury  resulting  from  the 
faulty  construction  or  condition  of  the  premises,  the  control 
over  which  is  in  the  hands  of  a  tenant,  either  to  the  tenant 
or  third  persons.''  Wood  Land,  and  Ten.,  section  384 ;  1 
Thompson  Neg.  323. 

In  Union  Brass  Mfg,  Oo.  v.  Lindsay,  10  111.  App.  583, 
it  was  held  that  the  burden  of  proof  is  upon  the  plaintiff  to 
show  that  the  defect  which  causes  the  injury  existed  at  the 
time  of  the  making  of  the  lease.  A  well  considered  case  upon 
this  subject  is  found  in  Shinddbeck  v.  Moon,  32  Ohio  St. 
264,  in  which  the  court  held  that  the  absence  of  an  agree- 
ment on  the  part  of  the  landlord  to  keep  the  premises  in  re- 
pair, he  is  not  liable  for  injuries  arising  from  a  defective  con- 
dition of  the  premises,  when  the  defect  arises  during  the  con- 
tinuance of  the  lease,  although  it  is  admitted  that  if  a 
nuisance  existed  at  the  time  of  the  demise,  or  in  the  nature 
of  things  become  so  by  its  use,  he  would  be  liable. 

Each  of  the  cases  cited  by  the  appellant  recognizes  this 
distinction,  and  many  of  them  support  the  answer. 
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lu  Helwig  v.  Jordan,  53  Ind.  21,  the  owner  erected  a 
kilu  and  leased  it  fur  a  purpose  that  he  knew  would  be  dan- 
gerous.  In  House  v.  Metcalfe  27  Conn.  631,  the  wheel 
which  caused  the  injury  sued  for,  was  found  to  be  in  the 
same  condition  at  the  time  when  the  lease  was  made  that  it 
was  at  the  time  of  the  accident.  The  oases  of  Prentiss  v. 
Woody  132  Mass.  486,  and  Jackman  v.  Arlington  Mills,  137 
Mass.  277,  were  for  injuries  caused  by  continuing  nuisances. 

The  conclusion  we  have  arrived  at  is,  that  the  court  did 
not  err  in  overruling  the  demurrer  to  the  second  paragraph 
of  the  answer. 

By  the  fourth  clause  in  the  assignment  of  error,  it  is 
claimed  that  the  court  erred  in  overruling  the  motion  for  a 
new  trial. 

The  only  question  discussed  in  appellant's  brief,  under 
this  assignment  of  error,  relates  to  the  instructions  given  by 
the  court  to  the  jury. 

No  exceptions  were  taken  or  reserved  to  the  giving  of 
any  of  the  instructions ;  but  we  have  examined  them  and 
find  that  the  court  submitted  the  cause  to  the  jury  in  ac- 
cordance with  the  principles  of  law  above  enunciated. 

Judgment  ai&rmed. 

FUed  March  13, 1891. 


No.  15,990. 

Fabley  V.  The  State. 

CsumiAii  Law. — Burf^ary, —  Value  <jf  Goods  Stolen. — Ehndenee, — On  an  in- 
dictment for  burglary  with  intent  to  steal  it  is  not  error  to  admit  proof 
of  the  value  of  the  goods  stolen,  thoagh  such  proof  is  unnecessary. 

Same. — Inttruetian. — PruumpUon  of  Innocence. — It  is  error  to  refuse  the  re- 
quest of  the  defendant  for  an  instruction  that  the  presumption  of  in- 
nocence prevails  throughout  the  trial,  and  that  it  is  the  duty  of  the 
jury,  if  possible,  to  reconcile  the  evidence  with  this  presumption. 

From  the  Hamilton  Circuit  Court. 
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D.  W.  Patty  and  W,  R,  Fertig,  for  appellant. 
A.  G.  Smith,  Attorney  General,  8,  D.  Stuart^  Prosecating 
Attorney,  and  «/.  F,  Neal,  for  the  State. 

Olds,  C.  J. — This  is  a  prosecution  against  the  appellant 
by  affidavit  and  information  charging  him  with  the  crime 
of  burglary. 

There  was  a  trial,  resulting  in  a  verdict  of  guilty,  and  the 
sentence  of  the  appellant  to  five  years'  imprisonment.  Va- 
rious questions  are  properly  presented  by  the  record. 

The  first  alleged  error  complained  of  and  discussed  is  that 
the  court  permitted  the  State  to  prove,  over  the  objection 
of  the  appellant,  the  value  of  the  goods  taken  from  the 
building. 

The  affidavit  and  information  properly  charged  the  break- 
ing and  entering  of  a  storehouse  with  intent  to  steal,  take  and 
carry  away  divers  goods,  etc.,  though  it  charged  no  value  of 
the  goods.  There  is  no  available  error  in  the  admission  of 
this  testimony.  It  was  necessary  to  show  that  the  breaking 
and  entering  was  done  with  intent  to  commit  the  particular 
felony  charged,  and  it  was  proper  to  prove  that  the  larceny 
was  actually  committed.  While  not  necessary  to  prove  the 
value  of  the  goods  stolen,  yet  it  was  not  error  to  admit  proof 
of  their  value. 

The  appellant  asked  the  court  to  give  certain  instructions, 
which  were  refused  and  exceptions  reserved. 

The  sixth  instruction  asked  and  refused  is  as  follows : 

^^  Sixth.  The  defendant  is  presumed  to  be  innocent  until 
proven  guilty  beyond  a  reasonable  doubt,  and  this  presump- 
tion prevails  until  the  close  of  the  trial,  and  you  should 
weigh  the  evidence  in  the  light  of  this  presumption,  and  it 
should  be  your  endeavor  to  reconcile  all  the  evidence  with 
this  presumption  of  innocence,  if  you  can." 

The  court  gave  general  instructions  to  the  effect  that  the 
defendant  is  presumed  to  be  innocent  until  proven  guilty 
beyond  a  reasonable  doubt,  but  no  instruction  was  given 
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embraciug  the  principle  stated  in  the  sixth  instruction  asked, 
to  the  effect  that  the  presumption  of  innocence  prevails 
throughout  the  trial,  and  that  it  was  the  duty  of  the  jury  to 
reconcile  the  evidence  upon  the  theory  of  the  defendant's 
innocence,  if  they  could  do  so. 

It  is  a  well  settled  principle  in  criminal  law  that  the  de- 
fendant enters  apon  the  trial  clothed  with  the  presumption 
of  innocence,  and  that  this  presumption  remains  with  the  de- 
fendant throughout  the  trial,  and  it  is  the  duty  of  the  jury, 
if  it  can  be  consistently  done,  to  reconcile  the  evidence  upon 
the  theory  that  the  defendant  is  innocent;  but  if  this  can 
not  be  done,  and  the  evidence  so  strongly  tends  to  establish 
the  guilt  of  the  defendant  as  to  remove  all  reasonable  doubt 
of  his  guilt,  then  it  is  the  duty  of  the  jury  to  convict. 

When  the  court  is  requested  at  the  proper  time  to  so  in- 
struct the  jury  to  this  effect,  it  is  the  duty  of  the  court  to 
do  so. 

The  sixth  instruction  is  a  proper  enunciation  of  the  law, 
and  should  have  been  given,  and  the  court  erred  in  refusing 
to  do  so* 

In  1  Bishop  Criminal  Procedure,  section  1104,  it  is 
said :  "As  we  have  already  seen,  the  burden  of  proof  is 
with  the  prosecuting  power,  not  only  when  the  trial  begins, 
but  throughout ;  for  the  presumption  of  innocence,  which 
makes  it  so  at  first,  keeps  it  so  to  the  end."  See  Castle  v. 
State,  75  Ind.  146 ;  Aszman  v.  State,  123  Ind.  347. 

For  the  error  in  refusing  to  give  this  instruction  the  judg- 
ment must  be  reversed. 

The  other  questions  presented  in  the  case  may  not  arise 
on  a  re-trial  of  the  cause,  and  hence  we  do  not  pass  upon 
them. 

Judgment  reversed,  with  instructions  to  sustain  the  appel- 
lant's motion  for  a  new  trial. 

The  clerk  will  issue  the  proper  notice  for  the  return  of  the 
prisoner. 

Filed  March  13,  1891. 
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No  15,133. 
LOESNITZ  V.   SeELINGEB^   TbEASUBEB,   £T   AL. 

CouMTT  Commissioners. —  Verbal  Call  for  Special  Session,— OnX  notice  given 
by  the  county  auditor  to  the  board  of  county  commissioners  of  a  special 
session  is  sufficient. 

Same. — Powers  at  Special  Session. — Free  Oravel  Road, — Where  the  board  of 
county  commissioners  are  lawfully  convened  in  special  session,  or  where 
they  are  lawfully  in  special  session  for  the  transaction  of  other  busi- 
ness, they  are  authorized,  without  previous  notice  to  any  party  inter- 
ested, to  act  upon  a  petition  then  presented  for  the  establishment  of  a 
free  gravel  road,  and  to  act  in  all  matters  relating  to  the  establish- 
ment and  the  construction  thereof. 

Same. — Session  UnatUhorized, — Acts  Void, — Any  act  performed  by  a  board 
of  county  commissioners  at  a  session  held  without  authority  of  law  is 
void. 

Ck)nBTS. — Zofwe  of  Term, — Inferior  Court, — Failure  to  Meet, — A  failure  of  a 
court  of  inferior  jurisdiction  to  meet  at  the  time  and  place  fixed  by  law 
for  its  meeting,  will,  ordinarily,  in  the  absence  of  a  controlling  statute, 
result  in  a  lapse  of  that  particular  term. 

Same. — Failure  to  Meet  on  Day  Adjourned  to. — A  failure  of  a  court  to  meet 
on  the  day  to  which  it  has  adjourned  will  result  in  the  lapse  of  the 
remainder  of  the  term,  unless  there  exists  some  statute  which  prevents 
it. 

Same. — Board  of  County  Commissioners  Meeting  vnlh  Board  of  Equalization. — 
Lapse  of  Term. — The  board  of  equalization  of  a  county  met  at  the  time 
required  by  statute,  which  was  the  day  designated  by  law  for  the  board 
of  county  commissioners  to  meet,  but  there  was  nothing  in  the  record 
to  show  that  there  had  been  such  a  meeting  of  the  board  of  equaliza- 
tion, except  a  recitation  in  the  board  of  county  commissioners'  record 
of  the  following  day  to  the  effect  that  the  board  of  equalization  having 
adjourned  the  commissioners  convened  on  such*  following  day. 

Hdd,  that  the  presumption  was  that  the  board  of  commissioners  met  with 
the  board  of  equalization  upon  the  day  it  was  required  to  convene,  and 
made  a  record  of  such  meeting ;  that  the  board  of  commissioners  or- 
ganized as  a  board  of  commissioners  on  that  day  (for  the  law  required 
them  to  act  as  a  board  of  commissioners  when  sitting  with  the  board  of 
equalization,  and  not  as  individuals),  and  that  having  so  organized  as 
such  a  board  on  the  first  day  of  the  term,  they  were  lawfully  in  session 
as  a  board  of  county  commissioners  upon  the  second  day  of  their  term. 

Gravel  Bo  ad. — Assessment  in  Part  Valid. — Injunction. — If  any  part  of  an 
assessment  for  a  free  gravel  road  made  against  the  land  of  an  owner 
seeking  to  enjoin  its  collection  is  valid,  he  can  not  have  an  injunc- 
tion until  he  has  paid  the  part  that  is  valid. 
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Same. — Aaaeasments  are  SeveraL — Judgment  in  Favor  of  One  Land'  Owner  does  not 
:  Aid  Another. — Assessments  for  the  purpose  of  building  a  free  gravel  road 

r  are  several  and  not  joint ;  and  the  fact  that  some  of  the  parties  whose 

lands  have  been  assessed  for  such  improvement  have  procured  a  decree 
declaring  the  assessments,  as  to  them,  void,  does  not  affect  those  who 
have  procured  no  such  a  decree. 

HAUE.—Flart  of  Asaeaement  IlUgat.T- Collateral  Attack.^RtUe  as  to  Tax  Illegal 
in  Part  does  not  Apply. — The  fact  that  a  part  of  an  assessment  for  a  free 
gravel  road  is  illegal  does  not  render  such  assessment  void,  although  the 
illegal  can  not  be  separated  from  the  legal  part ;  and  such  assessments 
can  not  be  collaterally  attacked,  the  remedy  being  by  appeal.  The  rule 
applicable  to  a  tax  illegal  in  part  and  inseparably  connected  with  the 
part  that  is  legal,  does  not  apply  to  such  an  assessment. 

Same. — Contract  far  Constrrtetion  in  Part  lllegcU.— The  fact  that  a  contract 
for  the  construction  of  a  free  gravel  road  is  in  part  illegal  will  not  ren- 
der the  assessments  void,  nor  will  the  fact  that  the  cost  of  the  work  ex- 
ceeds the  estimates,  render  the  assessments,  within  the  estimate,  void. 

Same. — Purchaser  cf  Bonds  not  Responsible  for  Proper  Application  of  Funds  thus 
Raised, — Assessments  not  being  made  to  pay  off  the  contractor,  but  to 
pay  off  the  bonds  issued  to  raise  money  to  pay  him,  many  objections 
that  might  otherwise  be  raised  to  the  contractor's  collecting  such  as- 
sessments can  not  be  made  when  the  county  seeks  to  collect  them.  The 
purchasers  of  such  bonds  are  not  responsible  for  the  proper  applica- 
tion of  the  funds  raised  by  the  sale  of  the  bonds. 

Save.—.^j^  of  Judgment  Approving  Report  of  Assessment  of  Benefits — ^The 
order  of  the  board  of  commissioners  approving  and  confirming  the  report 
of  the  assessment  of  benefits  and  damages  has  the  force  and  effect  of  a 
judgment  against  the  owner  of  the  land  who  has  been  properly  notified, 
in  so  far  as  it  affects  the  land,  as  much  so  as  any  other  judgment  of 
competent  jurisdiction. 

JuDOincMT. — Collateral  Attack. —  When  no  Appeal  Lies,— Inferior  Court, — The 
rule  which  renders  the  judgments  of  a  court  of  competent  jurisdiction 
impervious  to  collateral  attack,  applies  as  well  where  no  appeal  lies  as 
to  cases  where  appeals  are  allowable,  even  to  the  judgments  of  a  board 
of  county  commissioners. 

From  the  Ripley  Circuit  Court. 

A.  Btockinger,  C.  K.  Paget,  J.  B.  Rebuck,  0.  H,  Wilson 
and  /.  Z.  Benham,  for  appellant. 
W.  G.  Holland^  for  appellees. 

Coffey,  J. — The  complaint  in  this  case  consists  of  two 
paragraphs,  to  each   of  which  the  circuit  court  sustained  a 
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demurrer,  and  thereupon  the  appellees  had  judgment  for 
coats.  The  assignment  of  error  calls  in  question  the  correct- 
ness oi  this  ruling.  Each  paragraph  seeks  to  obtain  a  decree 
enjoining  the  collection  of  an  assessment  mafle  against  the 
laud  of  the  appellant  to  aid  in  the  construction  of  a  free 
gravel  road,  and  each  proceeds  upon  the  theory  that  the  pro- 
ceedings of  the  board  of  commissioners^  resulting  in  the  as- 
sessment, are  void. 

In  the  first  paragraph  it  is  alleged  that  the  board  of  com- 
missioners, at  the  time  of  making  the  preliminary  order  in 
the  proceeding,  was  called  in  extra  session  by  the  verbal 
order  of  the  auditor  of  the  county  in  the  mouth  of  April, 
1884  ;  that  it  did  not  meet  on  the  first  Monday  of  June,  1884, 
as  required  by  law,  but  met  on  the  Tuesday  following  the 
said  first  Monday,  being  the  3d  day  of  June ;  that  the  term 
could  not  exceed  nine  days,  and  that  the  report  of  the  view- 
ers was  filed  and  approved  on  the  12th  day  of  June,  1884 ; 
that  said  board  met  in  special  session  on  the  verbal  call  of 
the  auditor,  on  the  12th  day  of  March,  1885,  and  while  so 
in  special  session,  on  the  20th  day  of  that  month,  ap{>ointed 
the  committee  to  apportion  the  benefits  received  from 'the 
construction  of  the  free  gravel  road  for  which  appellant's 
land  was  assessed ;  that  the  estimated  cost  to  make  said  im- 
provement was  the  sum  of  $14,622,  and  that  the  board  of 
commissioners  let  the  contract  for  said  work  at  the  sum  of 
$13,616,  and  in  addition  thereto  agreed  to  pay  two  dollars 
per  yard  for  all  retaining  walls  necessary  on  said  road  ;  that 
the  retaining  walls  necessary  to  be  made  were  fifteen  hundred 
yards  amounting  to  the  sum  of  $3,000 ;  that  on  the  verbal 
call  of  the  auditor  said  board  again  met  on  the  17th  day  of 
December,  1885,  and  on  the  19th  day  of  the  month  reochred 
and  approved  the  report  of  the  committee  to  apportion  the 
benefits ;  that  at  least  one-half  of  the  land  assessed  to  pay 
for  said  work  is  so  imperfectly  described  as  to  be  incapable 
of  identification. 

The  second  paragraph,  in  addition  to  many  of  the  allega- 


NOVEMBER  TERM,  1890.  425 

Loesnitz  v.  Seelinger,  Treasarer,  ti  aL 

tiODs  above  set  out,  alleges  that  the  contract  for  the  retain- 
ing walls  on  said  free  gravel  road  was  let  privately,  without 
bids  and  without  competition,  at  a  price  largely  in  excess  of 
the  actual  value  or  necessary  cost  of  the  work ;  that  the 
amount  of  benefits  to  be  received  from  said  work  was  never 
ascertained  by  any  committee  or  person  having  authority  so 
to  do  ;  that  the  actual  benefits  do  not  exceed  $7,000,  and  that 
the  cost  of  said  improvement  exceeds  the  benefits  in  the  sum 
of  $7,600 ;  that  certain  of  the  parties  whose  lands  are  as* 
sessed  for  the  construction  of  said  improvement  brought 
their  suit  in  the  Ripley  Circuit  Court  to  enjoin  the  collection 
of  said  assessments,  in  which  such  proceedings  were  had 
that  said  court  adjudged  that  the  board  of  commissioners  had 
no  jurisdiction  over  the  subject-matter  or  over  the  persons 
of  said  parties  in  the  proceedings  to  make  said  improvements, 
and  entered  a  decree  enjoining  the  appellees  in  this  case  from 
collecting  the  assessments  as  to  them,  which  decree  is  in  full 
force,  unappealed  and  unreversed ;  that  said  board  unlaw- 
fully and  unjustly  ordered  and  contracted  for  the  construc- 
tion of  three  bridges  on  said  road,  one  of  the  probable  cost 
of  $6,000,  one  of  the  probable  cost  of  $1,000,  and  one  of 
the  probable  cost  of  $800,  the  cost  of  which  bridges  went 
into  and  constitutes  a  part  of  the  assessments  against  the 
land  within  two  miles  of  said  road,  and  is  part  of  the  as- 
sessment against  the  land  of  the  appellant ;  that  the  cost  of 
said  bridges  is  so  commingled  with  the  legitimate  cost  of 
the  construction  of  said  road  that  it  can  not  be  separated 
therefrom;  that  the  bonds  issued  for  the  construction  of 
said  road  were  sold  in  the  month  of  June,  1884,  for  cash  at 
their  face  value  before  the  work  done  on  said  road  exceeded 
the  sum  of  $600 ;  that  the  money  derived  from  the  sale  of 
said  bonds  was  paid  into  the  county  treasury  and  has  since 
been  squandered  in  useless  litigation  and  otherwise,  without 
the  completion  of  said  improvement,  and  that  the  work  on 
said  improvement  has  never  been  completed,  nor  is  any  at- 
tempt being  made  to  complete  the  same,  and  that  said  road 
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is  in  worse  coudition  for  travel  than  before  work  thereon 
was  commenced. 

It  is  contended  by  the  appellant : 

First  That  the  meeting  of  the  board  of  commissioners, 
in  special  session,  under  the  verbal  call  of  the  auditor  of  the 
county,  was  illegal,  and  that  any  action  taken  by  such  board 
while  thus  in  session  is  void. 

8eeo7id,  That  the  board  of  commissioners  can  act  upon  a 
gravel*  road  petition  only  when  in  regular  session. 

Third.  That  by  a  failure  of  the  board  of  commissioners 
to  meet  on  the  first  Monday  of  June,  1884,  the  June  term 
of  the  court  lapsed,  and  that  they  could  not,  therefore,  meet 
and  hold  the  June  term,  and  that  all  acts  of  the  board  while 
pretending  to  hold  the  June  term  are  void. 

Fau7'th.  That  the  proceedings  of  the  board  of  commission- 
ers are  void  because  the  contract  for  the  retaining  walls 
was  let  without  bids  therefor  having  been  previously  re- 
ceived. 

Fifth.  That  the  proceedings  of  the  board  of  commissioners 
are  void  because  the  cost  of  constructing  the  road  exceeds 
the  benefits. 

Sixth.  That  the  proceedings  of  the  board  of  commission- 
ers are  void  because  they  undertook  to  build  bridges  costing 
more  than  seventy-five  dollars  by  special  tax  assessed  against 
a  part  only  of  the  citizens  of  the  county. 

Seventh.  That  the  judgment  of  the  Ripley  Circuit  Court 
declaring  the  assessments  for  the  improvement  of  the  road 
void  as  to  a  part  of  those  whose  lands  are  assessed,  avoids 
the  assessments  as  to  all. 

It  has  been  held  by  this  court  that  an  oral  notice  given  by 
the  county  auditor  to  the  board  of  county  commissioners  of 
a  special  session  is  sufficient,  and  when  so  convened,  or 
when  they  are  lawfully  in  special  session  for  the  transaction 
of  other  business,  they  are  authorized,  without  previous  no- 
tice to  any  party  interested,  to  act  upon  a  petition  then  pre- 
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sented  for  the  establishment  of  a  gravel  road.  White  v. 
Fleming,  114  Ind.  560. 

We  have  no  reason  to  doubt  the  correctness  of  the  con* 
elusion  reached  in  the  case  here  cited,  and  for  that  reason 
we  follow  it  in  this  case. 

That  the  board  of  commissioners  in  this  State  have  the 
power  to  act  in  all  matters  relating  to  the  establishment  and 
constraction  of  free  gravel  roads,  when  in  special  session,  is 
no  longer  an  open  question.  White  v.  Fleming,  supra;  An- 
derson V.  Qaman,  123  Ind.  471 ;  Stipp  v.  Clamany  123  Ind. 
632 ;  Fleener  v.  Claman,  126  Ind.  166. 

The  third  contention  of  the  appellant  presents  a  question 
of  much  difficulty,  and  one  that  has  not,  to  our  knowledge, 
beeu  passed  upon  by  this  court.  It  may  be  conceded,  how- 
ever, that  if  the  failure  of  the  board  of  commissioners  to 
meet  on  the  first  Monday  in  June  resulted  in  a  lapse  of  the 
June  term,  such  board  could  not  meet  on  Tuesday  following 
and  hold  its  regular  session. 

Such  a  meeting  would  be  without  authority  of  law,  and 
auy  acts  performed  by  the  board  while  so  acting  would  be 
absolutely  void.  Does  v.  Waggoner,  3  Texas,  516;  Noncood 
v.Kenfield,  34  Cal.  329;  Wicks  v.  Ludmg,  9  Cal.  173; 
Hernandez  v.  James,  23  La.  Ann.  483 ;  Ex  parte  Osborti,  24 
Ark.  479  ;  Brumley  v.  State,  20  Ark.  77 ;  Garlick  v.  Dunn, 
42  Ala.  404  ;  People  v.  Bradwell,  2  Cowenr,  445 ;  People  v. 
Sanchez,  24  Cal.  17. 

It  is  also  undoubtedly  true  thftt  where  the  law  fixes  the  time 
and  place  for  holding  a  court  of  inferior  jurisdiction,  the 
failure  to  meet  at  the  time  and  place  designated  in  the  law 
will,  ordinarily,  in  the  absence  of  a  controlling  statute,  re- 
sult in  a  lapse  of  that  particular  term  of  court.  People  v. 
Bradwell,  supra;  People  v.  Sullivan,  2  N.  Y.  Supp.  135; 
May  V.  People,  8  Col.  210 ;  Oarza  v.  Stale,  12  Texas  App. 
261 ;  Langhorne  v.  Waller,  76  Va.  213. 

Following  this  general  rule  it  has  been  held  that  where 
the  court  adjourns  from  one  day  to  another  given  day,  a 
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failure  to  meet  on  the  day  to  which  the  court  is  adjourned 
will  result  in  a  lapse  of  the  remainder  of  the  term,  unless 
there  exist  some  statute  which  prevents  such  lapse.  Sullivan 
V.  People^  supra  ;  Langhome  v.  Waller ,  supra. 

An  examination  of  all  the  authorities  upon  the  subject 
will  disclose  the  fact  that  the  rule  is  the  result  of  the  con- 
struction placed  upon  the  statutes  of  the  several  Stat<es  fix- 
ing the  time  and  place  of  holding  court,  and  is,  in  most 
cases,  regarded  as  being  somewhat  technical.  Regarded  in 
that  light  the  several  States  in  the  Union,  by  proper  legis- 
lation, have  guarded  against  the  consequences  of  the  failure 
of  the  judge  to  appear  on  the'  first  day  of  the  term  by  pro- 
viding that  certain  designated  officers  shall  adjourn  the  court 
from  day  to  day,  for  a  given  period.  So  reluctant  have  the 
courts  been  to  holding  that  a  failure  of  the  judge  to  appear 
will  wor&  a  lapse  of  the  term  that  it  has  been  held  the  term 
would  not  lapse  where  the  designated  officers  failed  to  ad- 
journ the  court  from  day  to  day,  as  provided  by  law.  May 
V.  People  J  supra;  Thomas  v.  Fogartyy  19  Cal.  644. 

In  the  light  of  these  several  authorities  we  proceed  to  ex- 
amine the  case  before  us. 

On  Tuesday,  the  3d  day  of  June,  1884,  the  board  of  com- 
missioners of  Ripley  county  made  the  following  record  : 

*'  Commissioners  Court,  June  term,  1884 :  June  3,  1884. 
The  board  of  equalization  having  adjourned,  commissioners 
court  convened,  with  John  W.  Neighbert  as  president,  John 
H.  Ellers  and  Phillip  Ensmihger,  commissioners,  and  Nich- 
olas Comet,  auditor,  acting  clerk.^' 

Section  6397,  R.  S.  1881,  provides  that  there  shall  be  an 
annual  board  of  equalization,  which  shall  be  composed  of 
the  board  of  county  commissioners  and  four  freeholders,  se- 
lected from  different  parts  of  the  county,  to  be  appointed  by 
the  judge  of  the  circuit  court. 

Section  6398  provides  that  the  board  of  equalization  shall 
meet  at  the  room  of  the  county  commissioners,  in  the  court- 
house of  each  county,  on  the  first  Monday  in  June,  annually. 
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It  is  not  claimed  that  the  board  of  commissioners  of  Rip- 
ley coanty  did  not  meet  with  the  board  of  equalization  on 
the  first  Monday  of  June,  1884.  Indeed,  it  affirmatively 
appears  that  the  board  of  equalization  had  been  in  session, 
aod,  as  public  officers  are  presumed  to  have  done  their 
duty,  we  must  presume  they  met  at  the  time  designated  by 
law.  They  could  not  meet  without  the  board  of  commis- 
sioners, for  that  body  constituted  an  indispensable  part  of 
such  board.  Nor  could  the  board  of  commissioners  act  as  a 
part  of  the  boai*d  of  equalization  without  first  organizing  as 
a  board  of  commissioners,  for  they  do  not  act  individually 
but  as  a  body. 

Under  the  showing  made  by  the  complaint,  we  must  pre- 
sume, therefore,  that  the  board  of  commissioners  of  Ripley 
county  organized  on  the  first  Monday  of  June,  1884,  for  the 
purpose  of  taking  part  with  the  board  of  equalization,  and 
that  they  were  in  session  at  their  room,  in  the  court-house 
of  the  county,  for  that  purpose.  As  to  what  record  they 
made  upon  that  subject  we  are  not  informed,  but  again  we 
most  presume  they  did  their  duty  and  made  the  proper 
record.  Having  organized  as  a  board  of  commissioners,  on 
the  first  Monday  of  June,  for  the  purpose  of  taking  part 
with  the  board  of  equalization,  we  think  they  might  meet 
again  on  the  Tuesday  following  and  organize  for  the  pur- 
pose of  transacting  general  business,  and  that  their  failure  to 
enter  of  record  their  organization  on  Monday  did  not  result 
in  a  lapse  of  the  June  term. 

Having  reached  this  conclusion,  it  follows  that  the  action 
of  th^  board,  while  thus  in  regular  session,  in  approving  the 
report  of  the  viewers,  was  valid. 

The  commissioners  then  having  acquired  jurisdiction  over 
the  subject-matter  and  over  the  persons  to  be  affected  by  the 
improvement  sought  to  be  made,  it  remains  to  inquire  whether 
the  other  matters  of  which  complaint  is  made  are  of  such  a 
character  as  to  render  the  whole  assessments  invalid  and  to 
entitle  the  appellant  to  an  injunction  against  the  collection 
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of  the  same.  Unless  the  whole  assessment  is  void  it  will 
not  be  claimed  that  an  action  for  injunction  can  be  main- 
tained,  for  he  who  seeks  equity  must  first  do  equity.  If  any 
part  of  the  assessment  made  against  the  appellant's  land  is 
valid  he  can  not  have  an  injunction  until  he  has  paid  such 
part  as  is  valid.     Ricketts  v.  Spraker,  77  Ind.  371. 

In  a  farther  consideration  of  the  objections  urged  against 
this  assessment  we  must,  also,  keep  in  mind  the  familiar  rule 
that  where  a  court  of  competent  jurisdiction  acquires  juris- 
diction over  both  the  subject-matter  and  the  persons  to  be 
affected,  its  rulings  however  erroneous  are  not,  generally, 
void.  , 

We  do  not  think  the  manner  of  letting  the  contract  for 
the  work  in  making  the  improvement  in  controversy,  ren- 
ders the  whole  assessment  void.  It  can  not  be  said  that  be- 
cause the  contract  for  making  the  retaining  walls  was  illegal, 
assuming  it  to  be  so,  would  deprive  the  contractors  of  the 
right  to  pay  for  grading  and  macadamizing  the  road  proper ; 
nor  would  the  fact  that  the  cost  of  the  work  exceeded  the 
estimates  reinder  the  assessments,  within  the  estimate,  void. 

The  question  as  to  whether  the  contractor  would  be  able 
to  collect  his  full  pay  is  a  question  entirely  different  from 
the  one  as  to  whether  he  would  be  entitled  to  receive  a  sum 
equal  to  the  estimated  cost  of  the  work. 

Assuming,  also,  without  deciding,  that  it  was  error  to  in« 
clude  in  the  estimated  cost  of  the  work,  bridges  costing  over 
seventy-five  dollars,  yet  we  think  it  was  merely  an  error 
which  does  not  render  the  entire  assessment  void. 

In  considering  these  questions  it  is  not  improper  to.keep 
in  mind  the  fact  that  the  assessments  are  not  now  made  to 
pay  the  contractor  for  his  work,  nor  to  pay  for  the  improve- 
ment, but  they  are  made  for  the  benefit  of  the  holders  of 
the  bonds  issued  by  the  board  of  commissioners  to  raise 
money  to  pay  for  the  improvement. 

The  contractor  and  the  cost  of  the  improvement  are 
paid   by   the  board  of  commissioners  out  of  a  fund  raised 
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from  the  sale  of  the  bonds,  and  the  assessments  are  col- 
lected to  pay  the  purchasers  of  the  bonds.  Certainly  it  will 
not  be  contended  that  the  purchasers  of  the  bonds  issued  by 
the  board  are  to  be  held  responsible  for  the  proper  applica* 
tion  of  funds  to  the  purpose  for  which  they  are  raised. 
Such  a  construction  of  the  statute  would  wholly  defeat  the 
object  of  the  law,  for  if  the  purchaser  of  such  bonds  was 
compelled  to  take  the  hazard  of  losing  his  money  in  the 
event  the  funds  were  wasted  or  misapplied,  he  would  not 
purchase.  For  these  reasons,  among  many  others  that  could 
be  given,  we  think  that  mere  error  in  the  board  in  the 
matter  of  letting  the  contract,  in  the  matter  of  making  the 
estimates,  or  even  in  recklessness,  or  wanton  or  inexcusable 
negligence  in  the  use  of  the  funds,  when  raised  by  the  sale 
of  the  bonds,  can  not  affect  the  validity  of  the  assess- 
ments. 

Nor  do  we  think  it  is  shown  that  there  has  been  a  judg- 
ment of  the  Ripley  Circuit  Court  which  relieves  appellant 
from  the  assessment  set  up  in  his  complaint.  The  assessments 
for  the  purpose  of  building  free  gravel  roads  are  several  and 
not  joint.     Fleener  v.  ClamaUy  supra. 

The  fact  that  some  of  the  parties  whose  lands  have  Seen 
assessed  for  this  improvement  have  procured  a  decree  de- 
claring such  assessments,  as  to  them,  void,  does  not  help 
those  who  have  procured  no  such  decree. 

We  do  not  think  the  circuit  court  erred  in  sustaining  the 
demurrer  to  the  complaint  before  us. 

Judgment  affirmed. 

Berkshire,  J.,  took  no  part  in' the  decision  of  this  cause. 

FUed  Dec.  11,1890. 

On  Petition  for  a  Rehearing. 

A  petition  for  a  rehearing,  supported  by  an  earnest  argu- 
ment, has  been  filed  in  this  case,  in  which  it  is  insisted  that 
this  court  erred  in  the  opinion  heretofore  rendered,  in  this: 

First.     In  holding  that  an  action  will  not  lie  to  enjoin  the 
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collection  of  an  illegal  assessment  to  aid  in  the  construction 
of  a  free  gravel  road  until  the  legal  assessments  have  been 
paid,  where  the  legal  and  illegal  tax  has  been  so  commingled 
as  that  they  can  not  be  separated. 

Second.  In  failing  to  decide  that  an  appeal  will  not  lie 
from  a  proceeding  to  establish  and  construct  a  free  gravel 
road. 

The  contention  of  the  appellant  is  that  the  viewers  ap- 
pointed by  the  board  of  commissioners  to  view  the  road  in 
controversy,  and  estimate  the  expense  of  performing  the  work 
petitioned  for,  in  estimating  such  expense  took  into  consid- 
eration the  construction  of  certain  bridges  which  could  not  be 
constructed  under  the  law  providing  for  free  turnpike  roads, 
and  that  the  viewers  appointed  to  apportion  the  estimated 
costs  of  such  improvement  included  in  the  amount  appor- 
tioned against  the  appellant^s  land  the  cost  of  constructing 
such  bridges,  and  that  the  cost  of  constructing  the  bridges  is 
so  blended  and  commingled  with  the  legitimate  expenses 
that  it  can  not  be  ascertained  and  separated.  It  is  contended 
that  by  reason  of  the  facts  above  stated  the  whole  assessment 
is  void. 

When  the  opinion  was  prepared  in  this. case  we  did  not 
think,  nor  do  we  think  now,  that  the  rules  applicable  to  an 
ordinary  tax  had  any  application  to  cases  of  the  class  to 
which  this  belongs. 

Under  the  provisions  of  section  5092,  R.  S.  1881,  the  board 
of  commissioners  are  required  to  appoint  three  disinterested 
freeholders  of  the  county,  whose  duty  it  is  to  make  a  report 
to  said  board  at  its  next  regular  session,  containing,  among 
other  things,  an  estimate  of  the  costs  of  the  improvement 
sought  to  be  made.  By  the  provisions  of  section  5096,  the 
board  are  further  required  to  appoint  three  other  disinterested 
freeholders  of  the  county,  whose  duty  it  is,  upon  actual  view, 
to  apportion  the  estimated  expenses  of  the  improvement  upon 
the  real  property  embraced  in  the  order  for  the  improvement, 
according  to  the  benefits  derived  therefrom,  and  to  make  re- 
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port  thereof  to  the  county  auditor.  After  the  filing  of  such 
report  the  auditor  is  required  to  notify  those  interested.  It 
is  made  the  duty  of  the  board  of  commissioners,  after  such 
notice  lias  been  given,  to  hear  any  objections  that  may  be 
made  thereto,  and  if  no  sufficient  reason  is  shown  why  it 
should  not  do  so,  they  are  required  to  approve  and  confirm 
the  report,  and  order  the  amount  due  from  each  tract  of  land 
to  be  assessed  against  the  same. 

The  order  of  the  board  of  commissioners  approving  and 
confirming  the  report  has  the  force  and  effect  of  a  judgment 
against  the  owner  of  the  land  thus  notified,  in  so  far  as  it 
affects  the  land.  This  judgment  is  as  binding  upon  the  par* 
ties  as  the  judgment  of  any  other  court  of  competent  juris* 
diction  upon  the  finding  of  the  court  or  the  verdict  of  a 
jury.  If  any  owner  of  land  assessed  has  any  valid  objec- 
tion to  the  assessment  it  is  his  duty  to  avail  himself  of  such 
objection,  when  brought  into  court  for  that  purpose,  and  if 
he  fails  to  do  so  the  judgment  estops  him  from  making  such 
objection  in  any  collateral  proceeding  like  the  one  before  us. 
Million  V.  Board,  etc.,  89  Ind.  6 ;  Osborn  v.  Sutton,  108  Ind. 
443;   White  v.  Fleming,  114  Ind.  560. 

It  will  thus  be  seen  that  the  authorities  applicable  to  an 
ordinary  tax,  levied  without  notice  to  the  parties  to  be 
affected  thereby,  have  no  application  to  this  case. 

As  no  effort  was  made  to  appeal  the  proceedings,  resulting 
in  the  assessment  which  the  appellant  seeks  to  enjoin,  we  do 
not  think  the  question  as  to  whether  an  appeal  does  or  does 
not  lie  from  such  a  proceeding  is  involved  in  this  case. 
Nor  are  we  able  to  perceive  how  that  question  can  affect  the 
controversy  here  waged.  Assuming  that  no  appeal  lies  from 
such  proceeding,  as  contended  by  the  appellant,  it  fol- 
lows that  the  Legislature  has  made  the  findings  and  judg- 
ments of  the  board  of  commissioners,  in  matters  of  this 
kind,  conclusive.  The  rule  which  renders  the  judgments  of 
a  court  of  competent  jurisdiction  impervious  to  collateral 
Vol.  127.— 28 
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attacks,  applies  as  well  where  there  is  do  appeal  as  to  cases 
where  appeals  are  allowable.  This  being  so,  the  question  as 
to  whether  an  appeal  lieis  from  a  proceeding  to  establish  a 
free  gravel  road  is  wholly  immaterial  where  judgments  of 
the  board  of  commissioners  are  attacked  collaterally.  We 
do  not  think  we  erred  in  the  matter  of  which  complaint  is 
made. 

Petition  overruled. 

FUed  Match  13, 1891. 
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No.  14,545. 
PotJDER  V.  CaTTEBSON,  RECEIVER. 

Receiver. — Action  by  Agcank  Tenant  WrongfuUy  Holding  Over. — Leave  of 
Court — Pleading. — Complaint. — Where  one  holding  under  a  receiver  as 

'  lessee  or  tenant  refuses  to  surrender,  the  receiver  is  entitled  to  main- 
tain an  action  to  recover  possession  in  his  own  name  without  an  order 
of  court,  and  the  complaint  need  not  allege  that  the  receiver  has  been 
authorized  by  the  court  to  bring  the  action. 

&AUE.— Title. — EstoppeL — One  who  has  taken  a  lease  from  and  become  the 
tenant  of  a  receiver,  is  estopped  to  deny  the  title  of  his  lessor  while  he 
remains  in  possession  under  the  lease. 

From  the  Marion  Superior  Court. 

W.  D.  Bynum  and  A.  T.  Becky  for  appellant. 

F.  Knefler,  J.  8.  Berryhill  and  /.  B.  Elam^  for  appellee. 

Per  Curiam. — This  opinion ,  in  which  we  all  concur,  was 
prepared  for  the  court  by  the  late  Judge  Mitchell,  and  ex- 
presses the  views  and  judgment  of  the  court. 

It  appears  that  Robert  Catterson  was  duly  appointed  re- 
ceiver of  the  rents  and  profits  of  certain  real  estate  in  a  suit 
by  Warren  Tate  against  Milton  Pouder  and  others  to  fore- 
close a  mortgage. 

The  receiver  took  possession  of  the  land  mortgaged  and 
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leased  it  to  the  appellant,  who  took  possession  and  paid 
rent.  Subsequently  the  receiver  brought  this  action  against 
the  appellant  to  recover  possession,  alleging  that  by  the 
terms  of  the  lease  the  tenancy  had  expired,  and  that  the  de- 
fendant unlawfully  held  over  and  refused  to  surrender  pos- 
session, to  the  damage,  etc. 

It  is  contended  that  the  complaint  is  fatally  defective  in 
that  it  contains  no  averment  that  the  receiver  has  been  au- 
thorized by  the  court,  under  whose  appointment  he  is  acting, 
to  institute  the  action. 

It  is  undoubtedly  a  correct  special  proposition  that,  in  the 
absence  of  authority  derived  from  the  statute  or  from  the 
court  ordering  his  appointment,  a  receiver  has  no  power  to 
sue  in  his  own  name,  and  that  when  his  authority  is  derived 
from  the  order  of  the  court,  that  fact  must  appear  by  suit- 
able averments  in  the  complaint.  Oarver  v.  KentflO  Ind. 
428.  The  reason  is  that  the  legal  title  to  choses  in  action, 
or  other  property  which  he  is  authorized  to  reduce  to  pos- 
session, is  ordinarily  not  transferred  to  the  receiver,  but  re- 
mains in  the  owner,  in  whose  name  suit  mu&t  be  brought 
unless  the  statute  or  the  order  of  the  court  authorizes  the  re« 
ceiver  to  proceed  in  his  own  name.  Neither  the  reason  nor 
the  rule  controls  in  case  a  receiver  brings  suit  upon  a  con- 
tract made  with  him,  or  upon  an  obligation  due  to  him  as 
such.     Singerly  v.  Fox,  76  Pa.  St.  112. 

A  receiver,  being  nothing  more  than  the  instrument  used 
by  the  court  in  accomplishing  its  purpose  or  carrying  into 
effect  its  decree,  must  be  presumed  to  have  the  power  to  take 
all  such  steps  as  are  essential  to  enforce  the  performance  of 
contracts  or  agreements  made  with  him  in  the  course  of  his 
receivership.  It  can  not  be  that  one  who  is  appointed  a  re- 
ceiver to  collect  rents  has  no  implied  authority  to  compel 
payment  from  one  to  whom  he  has  leased  the  premises  under 
the  order  of  the  court,  or  to  recover  possession  of  the  lease- 
hold in  case  his  tenant  holding  under  a  lease  made  with  him 
refuses  to  surrender. 
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Accordingly^  it  is  laid  down  as  an  established  rule  that 
"  after  the  tenants  have  attorned  to  the  receiver,  and  so  cre- 
ated a  tenancy,  as  between  them,  the  receiver  may  also  dis- 
train, in  his  own  name,  for  rent  accrued  during  such  tenancy, 
without  first  obtaining  an  order  so  to  do ;  but  a  distress  for 
rent  accrued  before  that  time  must  be  made  in  the  name  of 
the  person  who  has  the  legal  right  to  the  rent/'  2  Daniell 
Chan.  Pr.  1748. 

Where  property  has  been  wrongfully  taken  from  the  pos- 
session of  a  receiver,  or  where  one  holding  under  him  as 
lessee  or  tenant,  refuses  to  surrender,  he  is  entitled  to  main- 
tain an  action  to  recover  possession  in  his  own  name  with- 
out an  order  of  the  court.     Kehr  v.  Hall,  117  lud.  405. 

One  who  has  taken  a  lease  from  and  become  the  tenant  of 
a  receiver,  is  estopped  to  deny  the  title  of  his  lessor  while 
he  remains  in  possession  under  the  lease. 

What  has  been  said  determines  all  the  questions  involved, 
and  leads  to  an  affirmance  of  the  judgment. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  8, 1891 ;  petition  for  a  rehearing  overruled  March  14, 1891. 
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Newhouse  V.  Morgan. 

Mechanic's  Lien. — Notice. — Suffideney  of, — A  notice  from  a  material  man 
of  his  intention  to  hold  a  lien  "  for  work  and  labor  done  and  material 
furnished  by  me  in  the  construction  and  erection  of  said  house,  which 
work  and  labor  done  and  material  furnished  was  done  and  furnished  by 
me  at  your  special  instance  and  request,"  sufficiently  shows  that  the 
material  was  furnished  for  the  owner's  building. 

Same. — A  notice  to  the  owner  from  a  material  man  of  his  intention  to  hold 
a  lien  is  sufficient,  whether  oral  or  written,  if  it  puts  the  owner  on  his 
guard,  and  enables  him  to  take  steps  to  protect  himself  against  loss. 

From  the  Clinton  Circuit  Court. 
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H.  C.  Sheridan,  J.  W.  Merritt  and  J.  Claybaugh,  for  ap- 
pellant. 
F,  F.  Moore,  for  appellee. 

Elliott,  J. — The  allegations  of  the  appellee's  complaint 
are,  in  substance,  these :  That  on  the  30th  day  of  Septem- 
l)er,  1886,  the  appellant  entered  into  a  contract  with  Will- 
iam Comlej,  wherein  the  latter  undertook  to  erect  a  dwell- 
ing-house upon  a  lot  owned  by  the  former;  that  on  the  same 
day  the  appellee  contracted  with  Comley  to  furnish  the  ma- 
terial for  the  wood- work  of  the  house ;  that  the  appellee  did 
furnish  materials  under  the  contract  to  the  value  of  four 
hundred  and  twenty-two  dollars;  that  at  the  time  of  fur- 
nishing the  materials  he  notified  the  appellant  that  he  was 
furnishing  them  to  Comley,  and  that  at  the  time  such  notice 
was  given  the  appellant  was  indebted  to  Comley  in  a  sum 
equal  to  the  appellee's  claim ;  that  Comley  gave  the  appel- 
lee an  order  on  the  appellant  for  part  of  the  amount  due  the 
appellee,  but  said  order  was  not  accepted  or  paid.  It  is 
further  alleged  that  the  appellee  filed  a  notice  of  his  inten- 
tion to  hold  a  lien  on  the  property,  and  a  copy  of  the  notice 
is  filed  with  the  complaint  as  an  exhibit. 

We  shall  consider  the  objection  made  to  the  complaint  by 
the  appellant  and  no  other,  so  that  our  decision  is  authori- 
tative upon  no  other  question.  The  appellant's  counsel  thus 
present  their  point :  "  The  only  question  presented  by  the 
appellant  in  the  court  below  upon  the  demurrer  was  as  to 
the  sufficiency  of  the  notice.  The  court  will  observe  that 
the  notice,  in  reference  to  the  furnishing  of  material,  is  as 
follows :  ^  For  work  and  labor  done  and  material  furnished 
by  me  in  the  construction  and  erection  of  said  house,  which 
work  and  labor  done  and  material  furnished  was  done  and 
furnished  by  me  at  your  special  instance  and  request.'  The 
complaint  is  for  material  furnished  to  the  contractor  upon  a 
contract  to  which  the  complaint  itself  shows  the  owner  was 
not  a  party,  and  the  appellant  insists  that  a  notice  is  insuflR- 
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cieut  unless  the  same  shows  that  the  material  \¥as  furnished 
to  the  contractor,  at  his  instance,  for  use  in  the  building  of 
the  appellaut.'^  Granting  that  this  language  is  sufficient  to 
present  an  objection,  and  granting  that  the  objection  pre- 
sented is  that  the  notice  does  not  show  that  the  nuiterial 
was  furnished  for  use  in  the  building  of  the  appellant,  we 
nevertheless  think  it  clear  tb^t  the  point  attempted  to  be 
made  is  without  strength.  All  the  recitals  of  the  notice 
must  be  taken  into  consideration,  and  when  this  is  done 
it  fully  appears  that  the  material  wa9  furnished  for  the 
appellant's  building.  Neeley  v.  Searight,  113  Ind.  316. 
The  language  employed  by  the  appellant's  counsel  in  stat- 
ing their  point  is  ambiguous,  and  it  is  difficult  to  determine 
what  the  precise  point  intended  to  be  made  is ;  but  yielding 
them  the  benefit  of  all  doubt,  and  stretching  to  the  widest 
extent  the  rule  respecting  the  certainty  and  fullness  with 
which  a  point  must  be  presented  in  a  brief,  we  can  still  find 
no  sufficient  reason  for  giving  force  to  tJie  objection  counsel 
assume  that  they  have  interposed  to  the  complaint. 

It  is  contended  that  the  finding  of  the  trial  court  is  not 
sustained  by  the  evidence ;  but  we  are  unable  to  concur  with 
counsel  in  this  view.  It  is  settled  by  our  decisions  that  a 
verbal  notice  to  the  owner  from  a  material  man  is  sufficient. 
Albrecht  v.  C.  (7.  Foster,  etc.,  Co.,  126  Ind.  318 ;  Neeley  y.  Sea- 
righty  supra;  Vxnion  v.  BuilderSy  ete.,  Ass^n,  109  Ind.  351 .  But 
while  a  verbal  notice  is  sufficient  it  must  be  such  as  will 
fairly  inform  the  owner  that  the  material  man  intends  to 
hold  a  lien  ;  it  is  not  sufficient  for  the  latter  to  inform  the 
owner  in  a  mere  casual  conversation  that  he  is  furnishing 
material;  he  must,  at  least,  give  the  owner  such  reasonable 
notice  as  will  put  him  on  his  guard,  and  enable  him  to  take 
measures  to  protect  himself  from  loss.  Neeley  v.  Searigktj 
supra;  Caylor  v.  Thorn,  125  Ind.  201.  It  is,  however,  not 
essential  that  the  notice  should  be  given  in  any  precise  form 
of  words ;  it  is  enough  if  it  conveys  to  the  owner  information 
that  the  material  man  intends  to  hold  a  lien  for  his  claim. 
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Neeley  v.  Seariqht^  supra;  Albreckt  v.  C.  C.  Foster ^  etc.j 
Co.j  supra.  In  the  case  before  us  there  is  evidence  that  the 
appellant  was  notified  that  the  material  man  intended  to  take 
a  iien  apon  the  property ;  hence,  the  notice  was  sufficient  to 
put  the  owner  upon  his  guard,  and  to  suggest  to  him  that  he 
would  do  well  to  take  steps  to  protect  himself  against  the 
lien. 

Judgment  affirmed. 

Fil«d  Jan.  18^  1891 ;  petition  for  a  rehearing  overmled  March  14, 1891. 
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Potter  v.  McCobmack  et  al.  juo  .^ 
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FRAcnOB.— JfoMofU  in  Arrtat  i/  Judgment  and  for  a  Venire  de  N&vo.^  When   1!L  ^^^ 
Mutt  be  Made. — A  motion  in  arreat  of  judgment  and  a  motion  for  a 
ventre  de  novo  mast  precede  the  rendition  of  the  judgment,  and  can  not 
be  considered  if  not  made  until  after  judgment  has  been  rendered. 

Same.— />^edtM  Verdiei. — A  motion  in  arrest  of  judgment  will  not  reach 
a  defective  verdict. 

CouMTY  CoMUimiOKEBA^—Hightpay. — Eetabliskment  of. — Appeal — QueeUont 
Triable  —  VerdieU — On  appeal  to  the  circuit  court  from  the  county  com- 
missioners in  highway  cases,  only  such  questions  are  for  trial  as  were  in 
issue  before  the  commissioners,  or,  as  may,  by  leave  of  court,  be  put  in 
issue  by  amended  pleadings,  and  if  the  verdict  covera  these  matters  it 
is  sufficient 

From  the  Tippecanoe  Circuit  Court. 

A,  Bice  and  W.  8.  Potter ,  for  appellant. 
J,  F.  McHughy  for  appellees. 

McBbidb,  J. — This  was  a  proceeding  commenced  before 
the  board  of  commissioners  of  Tippecanoe  county  by  the 
api)ellant  for  the  establishment  of  a  highway. 

The  appellant  appeared  and  filed  a  remonstrance  on  the 
ground  that  the  highway  would  not  be  of  public  utility. 
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On  motion  of  appellees  his  remonstrance  was  dismissed  hy 
the  board  of  commissioners,  who  thereupon  made  an  order 
establishing  the  highway.  Appellant  appealed  to  the  circuit 
court,  where,  on  leave  granted,  he  filed  an  amended  re- 
monstrance, alleging,  as  in  his  original  remonstrance,  as  the 
only  ground  of  objection,  that  said  proposed  highway  would 
not  be  of  public  utility.  The  cause  was  tried  by  a  jury* 
The  jury  returned  a  general  verdict  for  the  appellees,  the 
petitioners,  and  found  that  the  proposed  highway  would  be 
of  public  utility,  giving  a  description  of  it,  with  its  width,, 
etc.  Appellant  then  moved  for  a  new  trial.  This  motion 
was  made  on  the  24th  day  of  October,  188.7,  and  on  the  26th 
day  of  October  the  court  overruled  the  motion  and  rendered 
judgment  on  the  verdict  for  the  appellees,  establishing  the 
highway,  and  for  costs. 

On  the  27th  day  of  October,  1887,  appellant  moved  the 
court  in  arrest  of  judgment.  This  motion  was  overruled, 
and  appellant  moved  the  court  for  a  venire  de  novo.  This 
motion  was  also  overruled.  The  appellant  saved  the  several 
questions  thus  presented  by  proper  exceptions. 

The  only  questions  presented  to  this  court  are  that  the 
court  etred  in  overruling, 

1.  The  motion  in  arrest  of  judgment,  and, 

2.  The  motion  for  a  venire  de  novo. 

These  motions  both  came  too  late  to  be  of  any  avail  to  ap- 
pellant. A  motion  in  arrest  of  judgment  must  precede  the 
rendition  of  the  judgment,  and  can  not  be  considered  if  not 
made  until  after  judgment  has  been  rendered.  Hansher  v. 
Hanshew,  94  Ind.  208;  Brovmlee  v.  Hare,  64  Ind.  311. 

This  is  also  true  of  a  motion  for  a  venire  de  novo.  Works 
Practice,  section  974;  Shaw  v.  Merchants  National  Bank, 
60  Ind.  83. 

Even  if  these  motions  had  been  made  in  proper  time,  they 
present  no  question  upon  which  we  would  be  justified  in  re- 
versing  the  case.  Appellant  only  seeks,  by  the  motion  in 
arrest  of  judgment,  to  attack  the  verdict,  which,  he  insists. 
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is  defective.  A  motion  in  arrest  of  judgment  will  not  reach 
a  defective  verdict.  Works  Practice^  section  1045 ;  Bus- 
kirk  Practice^  p.  264 ;  Adamaon  v.  Ro^Cy  30  Ind.  380 ; 
Waugh  V.  Waugh,  47  Ind.  580. 

The  motion  for  a  venire  de  n(W0f  made  in  season,  will 
reach  a  defect  of  the  character  which  appellant  insists 
makes  this  verdict  bad.  Under  the  ruling  of  this  court,  in 
Mathews  v.  Droudj  114  Ind.  268,  the  verdict  was  sufficient. 
It  is  there  held,  that  on  appeal  to  the  circuit  court  from  the 
county  commissioners  in  highway  cases,  only  such  questions 
are  for  trial  as  were  in  issue  before  the  commissioners,  or  as 
may  by  leave  of  court  be  put  in  issue  by  amended  plead- 
ings, and  if  the  verdict  covers  these  matters,  it  is  sufficient. 
Judged  by  the  rule  thus  laid  down,  the  verdict  in  this  case 
is  sufficient. 

Judgment  affirmed,  with  costs. 

Filed  Much  14, 1891. 
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Ashmead  v.  Reynolds  et  al. 

Dked. — Cflruane  Peraon, — Action  to  Set  Aaide, — Ditaffirmanee, — Pkading. — 

OmpUsxnL — A  complaint  in  an  action  by  heirs  to  set  aside  the  deed  of 

their  ancestor,  on  the  ground  that  he  was  of  unsound  mind  when  the  _ 

-,  .  .  127    441 

deed  was  executed  to  the  defendant,  which  fails  to  allege  the  disaffirm-  154   878 

ance  of  the  deed  before  the  commencement  of  the  suit,  is  demurrable.  ^^  ^, 

H^  y.  South,  109  Ind.  315,  and  Langey.  Dammier,  119  Ind.  516,  disting-         \vs»  687 
nished. 
Same. — Treading. — An  averment  that  the  defendant,  after  the  death  of  the 
ancestor,  took  possession  of  the  land  over  the  objection  of  the  plaintiffs, 
is  not  a  sufficient  averment  of  disaffirm  ance,  where  the  ground  of  objec- 
tion is  not  shown. 

From  the  Gibson  Circuit  Court. 

M,  W.  Fields,  J.  W.  Ewing,  C.  A,  Bmkirk  and  J.  W. 
Brady yioT  appellant. 

A.  P.  Twineham,  W.  D.  Robinson  and  L.  C  Embree,  for 
appellees. 
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CoFF£Y,  J. — This  was  aa  action  by  the  appellees  against 
the  appellant  for  the  partition  of  the  lands  described  in  the 
complaint,  ^ud  to  set  aside  a  conveyance  of  said  land,  ex- 
ecuted by  Joseph  H.  Reynolds  to  the  appellant. 

The  complaint  consists  of  four  paragraphs. 

The  first  paragraph  alleges,  among  other  things,  that  the 
said  Joseph  H.  Reynolds  died  intestate  in  August,  1888,  the 
owner  in  fee  of  the  land,  and  leaving  as  his  only  heirs  at  law 
the  parties  to  this  suit ;  that  the  said  Joseph  H.  Reynolds  at 
the  time  of  his  death  was,  and  for  more  than  two  years  prior 
thereto  had  been,  a  person  of  unsound  mind,  and  wholly  iu* 
capable  of  managing  his  own  affairs ;  that  the  appellant,  well 
knowing  his  condition,  and  fraudulently  intending  to  cheat 
and  defraud  him  out  of  his  property,  did,  without  any  con- 
sideration, obtain  from  the  said  Joseph  H.  Reynolds  a  deed 
of  conveyance  for  all  said  land  on  the  28th  day  of  May,  18^8. 

The  second  paragraph  of  the  complaint  alleges  that  the 
land  in  controversy  was  conveyed  by  Joseph  H.  Reynolds  to 
the  appellant  on  the  28th  day  of  May,  1888 ;  that  at  the  date 
of  said  conveyance,  and  for  more  than  six  months  prior 
thereto,  said  Joseph  H.  Reynolds  was  more  than  eighty  years 
old,  sick  and  greatly  enfeebled  both  in  body  and  mind,  and 
by  reason  thereof  easily  susceptible  to  the  influence,  arts 
and  persuasions  of  others;  that  during  said  time  the  appel- 
lant,-who  was  the  nephew  of  the  said  Joseph  H.  Reynolds, 
well  knowing  his  weak  and  enfeebled  condition,  and  cor- 
ruptly contriving  and  intending  to  profit  thereby,  and  to  de- 
fraud the  said  Reynolds  out  of  said  land,  made  frequent  visits 
to  him,  and  by  means  of  continuous,  persistent  and  undue 
persuasions,  and  undue,  corrupt  and  overpowering  influence, 
so  wrought  upon  the  mind  and  inclinations  of  the  said  Rey- 
nolds that  on  the  said  28th  day  of  May,  1888,  he  procured 
from  him  an  agreement,  whereby  he  agreed  and  undertook, 
without  any  consideration  whatever  at  the  time  paid  by  the 
appellant,  and  without  any  agreement  to  pay  any  reasonable 
or  adequate  consideration  therefor,  to  convey  said  land  to 
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the  appellant,  and  that  pursuant  to  said  agreement,  and  in 
consammatiou  thereof^  the  said  Hey  nolds  did,  on  said  day,  con- 
vey the  land  to  the  appellant ;  that  said  land  was  of  the  value 
of  nine  thousand  dollars ;  that  by  the  means  above  set  out 
the  will  and  intent  of  the  said  Reynolds  were  overpowered 
and  controlled  to  the  extent  that  instead  of  acting  m  accord- 
ance with  his  own  will  and  desire,  he  was  wholly  governed 
and  controlled  by  the  appellant ;  that  after  the  death  of  the 
said  Reynolds,  and  prior  to  the  commencement  of  this  ac- 
tion, the  appellant,  against  the  protest  of  the  appellees,  took 
exclusive  possession  of  said  land,  and  excluded  the  appellees 
therefrom,  and  frequently  asserted  that  he  was  the  owner 
thereof,  and  that  the  appellees  had  no  interest  therein  ;  that 
said  Reynolds  departed  this  life  intestate  on  the  18th  day  of 
August,  1888,  leaving  the  parties  to  this  suit  as  his  only  heirs 
at  law. 

The  third  paragraph  of  the  complaint  does  not  materially 
differ  from  the  first,  except  that  it  alleges  the  deed  therein 
described  was  procured  by  the  appellant  in  the  manner  set 
out  in  the  second  paragraph. 

The  fourth  paragraph  of  the  complaint  alleges  that  Rey- 
nolds was  a  person  of  unsound  mind;  that  appellant  pro- 
oared  from  him  a  deed  to  the  land  in  controversy  w^ithout 
any  consideration;  that  Reynolds  died  intestate  on  the  18th 
day  of  August,  1888,  and  that  after  his  death  the  appellee 
took  possession  of  said  land  and  refused  to  permit  the  ap- 
pellees to  occupy  any  part  thereof  and  declared  that  he  had 
a  deed  to  the  same  and  was  the  owner  thereof,  and  that  the 
appellees  had  no  interest  therein. 

A  trial  of  the  cause,  by  the  court,  resulted  in  a  finding 
and  judgment  for  the  appellees. 

The  assignment  of  errors  calls  in  question  the  correctness 
of  the  ruling  of  the  circuit  court  in  overruling  a  demurrer 
to  each  paragraph  of  the  complaint,  as  well  as  the  correct- 
ness of  the  decision  in  overruling  a  motion  for  a  new  trial. 

Tlje  principal  objection  urged  against  the  complaint  is, 
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that  it  fails  to  allege  a  disaffirmance  of  the  deed  executed  by 
Joseph  H.  Reynolds  to  the  appellant  before  the  commenre- 
meut  of  this  suit.  This  objection  is  well  taken.  It  is  too 
well  settled  in  this  State  to  admit  of  controversy  that  the 
executed  contracts  and  deeds  of  a  person  of  unsound  mind, 
not  under  guardianship,  are  not  void  but  only  voidable. 
Before  an  action  can  be  maintained  to  set  aside  such  con- 
tracts or  deeds  they  must  be  disaffirmed.  The  same  rule 
prevails  as  to  contracts  and  deeds  obtained  by  fraud.  Nichol 
V.  TTiomas,  53  Ind.  42;  Schiiff^  v.  Ransom,  79  Ind.  458; 
Fay  V.  BurdUty  81  Ind.  433 ;  Musselman  v.  Oravena^  47  Ind. 
1 ;  Freed  v.  Brown,  55  Ind.  310 ;  Wray  v.  Chandler,  64  Ind. 
146  ;  Hardenbrook  v.  Sherwood,  72  Ind.  403;  Boyer  v.  Ber- 
ryrrian,  123  Ind.  451. 

Before  a  party  holding  such  contract  or  deed  can  be  sub* 
jected  to  litigation,  he  must  have  an  opportunity  to  correct 
the  evil  without  costs.  Something  should  be  said,  or  some 
act  done,  whereby  the  party  holding  such  deed  or  contract  is 
distinctly  given  to  understand  that  the  party  having  the  right 
to  do  so  intends  to  disaffirm.  It  is  the  act  of  disaffirming 
which  destroys  a  voidable  contract  or  deed,  and  not  the  pro- 
ceedings which  may  be  taken  to  give  force  and  effect  to  the 
disaffirmance  after  it  has  been  made.  Potter  v.  Smithy  36  Ind. 
231  ;  Long  v.  Williams,  74  Ind.  115. 

It  is  contended  by  the  appellees  in  this  case  that  the  alle- 
gation in  the  complaint,  to  the  effisct  that  the  appellant,  after 
the  death  of  Joseph  H.  Reynolds,  took  possession  of  the  laud 
in  dispute  over  the  objection  and  protest  of  the  appellees, 
amounts  to  an  allegation  that  they  disaffirmed  the  deed. 

This  allegation,  however,  is  wholly  omitted  in  the  first 
paragraph  of  the  complaint;  nor  do  we  think  it  amounts  to 
a  good  allegation  of  disaffirmance  in  the  other  paragraphs. 

The  ground  upon  which  the  appellees  objected  and  pro- 
tested does  not  appear.  Their  objection  and  protest  may 
have  been  upon  other  grounds  than  that  they  disaffirmed  the 
deed  of  Joseph  H.  Reynolds,  and  the  appellant  may  hav^e 
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had  DO  notice  that  they  intended  to  repudiate  such  deed.  If 
he  had  no  such  notice  he  did  not  have  the  opportunity  to  re- 
convey,  without  costs,  which  the  law  confers. 

The  conclusion  here  reached  is  not  in  conflict  with  the 
cases  of  Hull  v.  Louth,  109  Ind.  315,  and  Lange  v.  Dam- 
mier,  119  Ind.  567. 

In  the  case  of  Hull  v.  Louth,  supra,  Emma  J.  Taylor,  who 
executed  the  conveyance  involved,  was  brought  into  court 
by  the  plaintiff  in  the  case.  Her  mental  incapacity  had  been 
continuous,  and  the  guardian  was  not  appointed  until  after 
the  suit  had  been  commenced.  There  was,  therefore,  no  one 
who  could  disaffirm  the  conveyance  before  the  commence- 
ment of  the  suit. 

Furthermore,  it  has  always  been  held  that  where  an  in- 
sane person  is  brought  into  court,  by  suit,  to  enforce  a  con- 
tract made  by  him,  he  may,  by  his  guardian,  defend  on  the 
ground  that  he  was  insane  at  the  time  such  contract  was 
made.  Northwestern  Mut.  F.  Ins.  Co,  v.  Blankenship,  94 
Ind.  535 ;  Copenrath  v.  Kienby,  83  Ind.  18 ;  Mussdman  v. 
Cravens,  supra. 

All  that  is  authoritatively  decided  relative  to  the  question 
now  before  us,  in  the  case  of  Lange  v.  Dammier,  s^ipra,  is 
that  a  failure  to  allege  in  the  complaint  a  disaffirmance  is 
cared  by  verdict,  and  is  not  available  on  a  motion  in  arrest 
of  judgment. 

In  our  opinion  the  circuit  court  erred  in  overruling  the 
demurrer  of  the  appellant  to  each  paragraph  of  the  com- 
plaint now  before  us. 

Judgment  reversed,  with  directions  to  sustain  the  de- 
murrer to  the  complaint. 

FUed  Jan.  7, 1891 ;  petition  for  a  rehearing  overraled  March  14, 1891. 
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No.  14,900. 

The  City  of  Franklin  v.  Barter. 

NSGLlGEzrCE. —  When  Question  of  Law  and  when  oj  Fad. — Where  an  inference 
of  negligence  may,  or  may  not,  be  reasonably  drawn  from  admitted 
facts,  the  case  is  ordinarily  for  the  jury  under  proper  instructions,  but 
where  only  one  inference  can  be  reasonably  drawn  from  the  facts  the 
question  of  negligence  is  one  of  law  for  the  court. 

MuKiciPAL  Corporation. — Defective  Sidewalk. — Action  for  Personal  Inj%uie», 
Contributory  Negligence, — In  an  action  for  damages  for  injuries  resulting 
from  a  fall  into  a  cellar-way  in  defendant's  sidewalk,  the  fact  that 
plaintiff  was  blind  does  not  authorize  the  conclusion  that  he  was  guilty 
of  contributory  negligence  as  against  an  averment  that  he  was  free 
from  fault. 

Same. — Safety  of  Streets. — Not  Insurer  of, — A  municipal  corporation  is  not 
an  insurer  of  the  safety  of  its  streets,  and  to  charge  it  with  liability  for 
injuries  resulting  from  defects  in  its  streets  it  must  be  affirmatively 
shown  that  the  municipality  was  guilty  of  negligence. 

Same. — Negligence, — Question  tf  FacL — It  can  not  be  adjudged  as  a  pure 
matter  of  law  that,  irrespective  of  all  questions  of  locality  and  sur^ 
roundings,  a  municipal  corporation  is  liable  for  an  injury  received  by 
a  person  who  falls  into  an  opening  made  for  a  stairway  where  the  en- 
trance  only  is  left  open. 

From  the  Johnson  Circuit  Court. 

W.  C,  Thompson,  J.  C.  McNutt^  G.  M.  Overatreety  Sr.y  A.  B. 
Hunter  and  J.  Oversireei,  for  appellant. 

F.  S.  Staffy  R,  M.  Miller  and  H.  Barnett,  for  appellee. 

Elliott^  J. — The  appellee  recovered  judgment  against 
the  appellant  for  injuries  resulting  from  a  fall  into  a  cellar- 
way  in  one  of  the  sidewalks  of  the  appellant,  which  it  is  al- 
leged was  negligently  suffered  to  remain  without  guards  or 
warnings. 

The  objection  urged  against  the  complaint  is  that  it  does 
not  show  that  the  plaintiff  was  not  guilty  of  contributory 
negligence.  It  does  contain  the  usual  general  averment 
that  the  plaintiff  was  free  from  fault,  and  the  specific  allega- 
tions do  not  overcome  the  general  averment.  The  feet  that 
the  plaintiff  was  blind  does  not,  in  itself,  authorize  the  con- 
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elusion,  as  against  the  direct  and  positive  averment  of  the 
complaint,  that  he  was  guilty  of  contributory  fault.  It  is  only 
where  the  specific  allegations  clearly  show  that  there  was  con- 
tributory negligence  that  the  general  averment  is  overthrown, 
and  the  specific  allegations  of  the  complaint  before  us  do  not 
show  that  the  general  averment  is  not  true. 

One  of  the  instructions  given  by  the  trial  court  reads 
thus :  ^'  The  city  of  Franklin  has  exclusive  control  of  the 
streets  and  sidewalks  within  the  corporate  limits.  It  is  con* 
ceded  that  the  stairway  referred  to  in  the  complaint  has  been 
as  it  now  is  since  1868.  This  is  a  sufficient  time  to  charge 
the  city  v^ith  notice  of  its  existence.  It  is  conceded  by  the 
defendant  that  the  stairway,  with  an  iron  railing  upon  the 
east  and  north,  and  open  to  the  south,  within  the  limits  of 
the  sidewalk  adjoining  the  Hulsman  building,  has  been  for 
a  number  of  years  as  it  now  is.  This  state  of  facts  charges 
the  city  of  Franklin  with  liability  to  the  plaintifi^,  and  makes 
the  city  responsible  to  the  plaintiff,  Harter,  for  all  the  dam- 
ages he  has  sustained  by  reason  of  falling  into  the  stairway, 
that  will  be  a  full  and  adequate  compensation  for  the  damages 
he  has  sustained,  unless  he  was,  himself,  guilty  of  negligence 
contributing  to  the  injury/' 

It  is  evident  that  this  instruction  is  not  well  drawn,  and 
that  it  is  justly  subject  to  criticism  on  account  of  its  confused 
and  ill-expressed  statements ;  but,  waiving  all  criticism  of 
such  a  nature,  we  shall  consider  it  as  if  there  were  no  verbal 
inaccuracies. 

In  so  far  as  the  instruction  relates  to  the  control  of  the 
municipality  over  its  sidewalks  it  is  unassailable,  and  its  di- 
rections as  to  the  duty  of  the  municipality  to  take  notice  of 
the  opening  for  the  cellar  are  correct.  But  there  are,  how- 
ever, errors  in  it  of  a  very  material  character. 

A  municipal  corporation  is  not  an  insurer  of  the  safety  of 
its  streets,  and  to  fasten  a  liability  upon  it  for  injuries  result- 
ing firom  defects  in  its  streets  it  must  be  affirmatively  shown 
that  the  municipality  was  guilty  of  negligence.     The  qnes- 
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tion  is  always  one  of  negligencey  for,  in  no  instance,  can 
there  be  a  recovery  unless  the  corporation  has  failed  to  ex- 
ercise ordinary  care,  skill  or  diligence  to  make  its  streets 
reasonably  safe  for  passage. 

As  the  question  in  cases  where  a  municipal  corporation  is 
sought  to  be  held  liable  for  injuries  caused  by  a  defect  in  a 
street  is  one  of  negligence,  it  is  seldom  that  the  court  can 
determine  the  question  as  one  of  law,  for  in  by  &r  the 
greater  number  of  cases  the  question  is  a  complex  one,  in 
which  matters  of  law  blend  with  matters  of  fact.  In  all 
such  cases  the  duty  of  the  court  is  to  instruct  the  jury  as  to 
the  law,  and  that  of  the  jury  is  to  determine  whether,  un- 
der the  law  as  declared  by  the  court,  there  is  actually  negli- 
gence. Nor  does  this  general  rule  fail  in  all  cases  where  the 
facts  are  undisputed,  since  the  rule  has  long  been  settled  in 
this  State  that  where  an  inference  of  negligence  may  or  may 
not  be  reasonably  drawn  from  admitted  facts,  the  case  is  or- 
dinarily for  the  jury  under  proper  instructions,  but  where 
only  one  inference  can  be  reasonably  drawn  from  the  facts 
the  question  of  negligence  or  no  negligence  may  be  deter- 
mined by  the  court,  as  one  of  pure  law.  The  rule  as  we 
have  outlined  it,  is  the  law  of  this  State  and  must  be  so  ac- 
cepted, notwithstanding  expressions  occasionally  found  in 
some  of  the  cases  which  seem  to  indicate  a  different  doctrine. 
It  would  overthrow  a  long  line  of  cases  to  deny  the  rule, 
and  it  would  also  lead  to  the  subversion  of  sound  and  salu- 
tary principles.  In  the  old  as  well  as  in  the  recent  cases  the 
doctrine  we  here  declare  has  been  strongly  and  explicitly 
asserted,  and  to  that  doctrine  we  give  an  unwavering  and 
unhesitating  adherence,  disapproving  all  statements  which 
seem  to  deny  its  soundness.  Baltimore,  etc.j  i2.  B.  Co,  v. 
WalborUy  ante,  p.  142 ;  Rogers  v.  Lejfden,  ante,  p.  50,  and 
authorities  cited. 

By  the  rule  so  often  asserted  the  instruction  under  imme- 
diate mention  muct  be  tested,  and  if  it  will  not  bear  the  test 
it  must  be  condemned.    That  it  falls  before  the  test  we  think 
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18  clear.  It  explicitly  directs  the  jury  that:  ''This  state 
of  facts  charges  the  city  of  Franklin  with  liability  to  the 
plaintiff/'  thus  confining  the  jury  to  the  facts  mentioned  in 
the  instruction.  If  the  ''  state  of  facts  **  to  which  the  jury 
are  confined  by  the  instruction  does  not,  in  itself,  create  a 
liability,  it  is  impossible  to  rescue  the  instruction  from  con- 
demnation. That  the  ''state  of  facts''  referred  to  does  not, 
in  itself,  create  a  liability  is  obvious  when  it  is  brought 
to  mind,  as  it  must  be,  that  the  only  fact  designated  in 
the  instruction  is  that  the  ''  stairway  with  an  iron  railiug 
upon  the  east  and  north,  and  open  to  the  south,  within  the 
limits  of  the  sidewalk,  has  been  for  a  number  of  years  as  it 
now  is."  The  effect  of  the  instruction  is  to  charge  the  mu- 
nicipal corporation  with  liability,  without  respect  to  the  lo* 
-cation  of  the  opening,  or  its  surroundings.  This  was  an  in- 
vasion of  the  province  of  the  jury,  as  well  as  an  incorrect 
statement  of  the  law.  It  was  for  the  jury  to  determine,  from 
all  the  evidence,  whether  there  was  or  was  not  a  breach  of 
duty  arising  out  of  the  failure  of  the  corporate  authorities  to 
exercise  ordinary  care.  It  is  apparent  to  our  minds  that  the 
trial  court  stretched  a  rule  applicable  only  to  the  isolated  el- 
ement of  notice  to  the  wide  field  of  negligence. 

Our  statement  that  the  instruction  erroneously  declares 
what  constitutes  actionable  negligence  on  the  part  of  a  mu- 
nicipal corporation  requires,  perhaps,  some  elaboration. 
There  is,  we  may  say  at  the  outset,  a  stubborn  conflict 
among  the  authorities  as  to  whether  a  municipal  corporation 
is,  in  any  event,  liable  where  one  end  and  the  side  of  an 
opening  for  a  stairway  into  a  basement  is  railed,  although 
there  may  be  an  opening  at  the  entrance  of  the  stairway.  Some 
of  the  cases  declare  that  if  the  side  and  one  end  are  railed, 
there  is  no  liability,  even  though  there  is  no  gate  at  the  en- 
trance. See  authorities  cited,  notes  pp.  453,  454,  Elliott 
Koads  and  Streets.  But  we  do  not  think  it  necessary  to  en- 
ter the  field  of  conflict,  since  it  seems  clear  that  it  can  not  be 
Vol.  127.— 29 
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adjudged  as  a  pure  matter  of  law  that,  irrespective  of  all 
questions  of  locality  and  surroundings,  a  municipal  cor- 
poration is  liable  for  an  injury  received  by  a  person  wlio  falls 
into  an  opening  made  for  a  stairway  where  the  entrance  only 
is  left  open. 

It  is  proper  to  say  that  the  act  which  it  is  alleged  made 
the  sidewalk  of  the  appellant  unsafe  was  that  of  a  third  per- 
son, so  that  the  case  is  governed  by  a  different  rule  from  that 
which  prevails  where  the  municipal  corporation,  by  its  own 
act,  makes  the  street  unsafe.  City  of  Warsaw  v.  Dunlap^ 
112  Ind.  676. 

The  admission  referred  to  in  the  instruction,  and  to  which 
such  a  controlling  force  was  given,  was  carried  far  beyond  its 
legitimate  meaning  and  effect,  for  it  goes  no  farther  than  to 
concede  that  the  cellar-way  is  in  the  same  condition  that  it 
was  at  the  time  of  its  construction  in  1867,  so  that  the  court 
clearly  erred  in  giving  it  a  construction.  But  conceding 
that  the  court  did  not  err  in  this  regard,  still  it  is  very  clear 
that  it  did  err  in  assuming  to  make  the  case  turn  solely  upon 
the  admission,  for  it  was  for  the  jury  to  consider  other  evi- 
dence, inasmuch  as  without  some  other  evidence  than  that 
supplied  by  the  admission,  there  could  be  no  liability.  It  is 
evident,  therefore,  that  the  court,in  thus  excluding  from  con- 
sideration the  other  evidence,  erred  in  its  statement  of  the 
law,  as  well  as  by  its  invasion  of  the  province  of  the  jury. 

Judgment  reversed. 

MiLLEB,  J.,  did  not  participate  in  the  decision  of  this 
case. 
-     FUed  March  14, 1891. 
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The  State,  ex  bel.  Wiseman  et  al.,  v.  Wheeler  et  al. 

GuARDiAiT  AND  Wabd. — Adton  on  Bond, — Burden  to  SAow  Breath. — Exeep- 
turns  to  SeporL — Burden. — ^In  an  action  on  a  guardian's  bond  the  burden 
is  on  the  relator  to  show  a  breach  of  its  condition ;  but  on  exceptions  to 
his  report  the  burden  is  on  him  to  show  that  the  money  expended  was 
for  the  best  interests  of  his  ward. 

SAME.->£r  PMe  Orders.— Effeel. — OoUaieral  Attaek.—Ex  parte  orders  made 
by  the  court  in  a  matter  of  a  guardianship,  whether  by  way  of  direction 
to  the  guardian,  or  of  approval  of  action  theretofore  taken  by  him,  are 
regarded  as  prima  faeie  correct,  but,  as  a  rule,  are  within  the  control  of 
the  court  making  them  until  final  settlement  of  the  guardianship.  At 
any  time  before  final  settlement  and  discharge  of  the  guardian  they 
may  be  set  aside,  corrected,  or  modified,  but  they  can  not  be  collater- 
ally attacked,  as  in  a  suit  upon  the  guardian's  bond  for  a  misapplica- 
tion of  the  funds  of  the  trust.  The  only  attack  that  can  be  made  upon 
them  is  in  a  direct  proceeding  in  the  court  haying  control  over  them. 

Same. — Action  on  Bond. — Plea  of  Payment— Evidence. — In  an  action  upon 
a  guardian's  bond  for  misapplication  of  the  funds  of  the  trust,  under  the 
general  denial,  the  guardian  may  show  an  application  of  such  funds 
pursuant  to  orders  of  the  court,  a  plea  of  payment  being  unnecessary  ; 
and  a  witness  may  testify  to  the  payment  of  the  money  pursuant  to  such 
orders,  and  to  the  fact  that  he  ascertained  the  amount  by  calculation  re- 
quired to  be  paid  orer. 

From  the  Hamilton  Circuit  Court. 

W.  Booth  and  C7.  D.  Potter^  for  appellants. 

T.  J.  Kane  and  T.  P.  Davis,  for  appellees. 

McBride,  J. — This  was  a  suit  on  a  guardian's  bond. 
The  complaint  charged  the  conversion  by  the  guardian  to 
his  own  use  of  a  portion  of  the  trust  fund^  and  the  un- 
authorized disbursement  of  a  portion  thereof^  and  that  the 
guardian  had  failed  and  refused  to  account  for  or  pay  over 
the  same  to  the  relators,  his  wards,  they  having  become  of 
full  age  and  demanded  settlement.  The  guardian  answered 
by  general  denial  and  plea  of  payment. 

The  cause  was  tried  by  the  court,  who,  by  request  of  the 
parties,  found  the  facts  specially  and  stated  his  conclusions 
of  law  thereon. 
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The  finding  and  judgment  are  for  the  defendants,  and 
the  relators  excepted  to  the  conclusions  of  law  and  moved 
for  a  new  trial,  which  motion  was  overruled,  and  the  re- 
lators excepted. 

Two  errors  are  assigned  : 

First  That  the  court  erred  in  its  conclusions  of  law; 
and, 

Second.  That  the  court  erred  in  overruling  the  motion 
for  a  new  trial. 

The  second  error  assigned  is  not  discussed,  and  is  there- 
fore waived. 

Appellees  insist  that  the  remaining  assignment  is  not 
sufficient  to  present  any  question  to  this  court.  Although 
somewhat  informal,  we. regard  it  as  sufficient. 

The  facts,  as  found  by  the  court,  are  substantially  as 
follows : 

February  19,  1876,  the  defendant,  Philip  S.  Wheeler, 
was,  by  the  Hamilton  Circuit  Court,  appointed  guardian  of 
the  persons  and  property  of  the  relators,  Sarah  £.  Wiseman 
and  John  P.  Wiseman,  with  Luther,  Jri,  Oliver  E.  and 
Henry  F.  Wiseman,  all  then  infants,  and  with  his  co-appel- 
lees executed  a  bond  as  such  guardian  in  the  sum  of  $3,000. 

On  the  21st  day  of  August,  1876,  there  came  into  his 
hands  as  such  guardian  $1,464.87,  which  was  the  sole  and 
only  estate  ever  received  by  him. 

The  father  of  these  children  died  in  1874,  and  they  there- 
after resided  with  and  were  supported  by  their  mother.  In 
April,  1877,  the  mother  made  application  to  the  circuit  court 
of  Hamilton  county,  representing  that  she  was  supporting 
them,  but  that  her  entire  estate  consisted  of  a  house  in  which 
she  resided,  and  sixty  acres  of  wet  and  unproductive  land, 
and  that  she  was  unable  to  support  them  without  assistance 
from  the  guardian.  On  this  application  the  court  ordered 
the  guardian  to  pay  her  $400,  which  he  did,  and  thereafter 
continued  to  assist  her.  In  April,  1881,  he  submitted  to 
the  court  a  report,  charging  himself  with  the  sum  of  $1,700, 
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being  said   sum   of  $1,464.87,  with   interest,  and   claimed 
credit  for  $733.99  as  expended,  leaving  in  his  hands  $966.01. 

This  report  the  court  approved.  In  1879  the  mother  of 
the  children  voluntarily,  and  without  consideration,  con- 
veyed her  said  real  estate  to  her  said  children,  reserving  to 
herself  a  life-estate  therein,  and  in  February,  1884,  she  filed 
an  application  in  the  Hamilton  Circuit  Court,  showing  that 
there  was  no  good  house  and  barn  on  the  land,  and  asking 
that  the  guardian  be  required  to  pay  the  balance  yet  in  his 
hands  to  be  used  in  the  improvement  of  said  property  and 
the  continued  maintenance  and  education  of  said  children. 

The  court  granted  the  prayer  of  the  petition,  approved 
all  payments  previously  made  by  the  guardian,  and  ordered 
him  to  pay  the  balance  to  the  mother.  Thereupon  the  guar- 
dian, in  obedience  to  the  order  of  the  court,  paid  to  the 
mother  the  entire  balance  remaining  in  his  hands,  with  ac- 
crued interest. 

Incorporated  in  the  special  findings  is  an  itemized  state- 
ment of  the  several  payments  made  by  the  guardian,  from 
which  it  appears  that  the  last  payment  was  made  in  Feb- 
ruary, 1884,  at  the  time  said  order  of  court  was  made.  The 
court  trying  this  cause  finds  that  all  of  said  payments  were 
in  fact  made.     This  suit  was  commenced  April  2d,  1888. 

The  record  is  silent  as  to  whether  or  not  the  guardian  has 
ever  been  discharged,  although  the  court  finds  that  in  Feb- 
ruary, 1884,.  more  than  four  years  before  the  commence- 
ment of  this  suit,  he  had  paid  out  all  the  money  which  had 
ever  come  to  his  hands. 

Appellants  insist  that  these  payments  were  unauthorized  ; 
that  the  orders  made  by  the  court  directing  him  to  pay  the 
money  to  the  mother  were  without  authority,  and  afforded  uo 
protection  to  the  guardian.  They  also  say :  "  We  further 
insist  that  the  burthen  is  on  the  appellee  to  show  that  his 
alleged  expenditures  were  for  the  best  interests  of  his  wards, 
and  the  finding  being  silent  on  this  question,  this  court  can 
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not  presume  that  any  expenditures  were  for  the  wards^  best 
interests. " 

Appellants  mistake  the  relative  positions  occupied  by  them 
and  the  appellees  in  this  suit.  If  these  questions  arose  on 
exceptions  to  the  guardian's  report,  or  in  any  other  way  in 
the  matter  of  the  guardianship  itself,  the  burthen  would  be 
on  the  guardian.  This,  however,  is  a  suit  on  the. guardian's 
bond,  and  the  burthen  is  on  the  relators  to  show  a  breach  of 
its  conditions. 

The  special  findings  show  that  whatever  action  was  taken 
by  the  guardian  was  by  express  order  of  the  court  or  was 
subsequently  approved  by  the  court,  and  that  in  obedience 
to  such  orders  he  had  paid  out  all  the  money  that  ever  came 
to  his  hands  as  such  guardian. 

The  several  orders  made  by  the  court  in  directing  the 
guardian  to  pay  money  to  the  mother,  and  approving  the 
reports  filed  seem  to  have  been  ex  parte  orders,  such  as  are 
usually  made  in  passing  accounts  current  of  guardians  and 
partial  reports  of  executors  and  administrators,  unless,  in- 
deed, the  last  order,  which  requires  the  payment  of  the  en- 
tire balance,  may  be  considered  as  finally  closing  the  guar- 
dianship. 

JEx  parte  orders  made  by  the  court  in  the  matter  of  a  guar^ 
dianship,  whether  by  way  of  direction  to  the  guardian,  or 
of  approval  of  action  theretofore  taken  by  him,  like  those 
made  in  the  settlement  of  an  estate,  are  regarded  as  prima 
facie  correct,  but  are  as  a  rule  within  the  control  of  the 
court  making  them  until  final  settlement  of  the  guardian- 
ship. Such  orders  may,  at  all  times,  before  final  settlement 
and  discharge  of  the  guardian,  be  set  aside,  corrected  or 
modified  if  the  requirements  of  justice  demand  it. 

They  can  not,  however,  be  attacked  collaterally.  So  long 
as  they  remain  in  force  they  constitute  an  adjudication  of  the 
matter  to  which  they  properly  relate,  and  can  not  be  at- 
tacked collaterally  in  a  suit  on  the  guardian's  bond.  If  at- 
tacked it  must  be  by  a  direct  proceeding  in  the  court  having 
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control  over  them.  Parsons  v.  Milfordy  67  Ind.  489 ;  (7cm- 
tetter  v.  StaJtej  ex  rel,,  112  Ind.  445,  and  cases  cited. 

None  of  the  several  orders  directing  the  payment  of  money 
by  the  guardian,  or  approving  the  action  taken  by  him,  ap* 
pear  to  have  been  vacated  or  changed. 

Whether  they  were  rightfully  or  wrongfully  made  can  not 
be  considered  in  this  action  unless,  indeed,  they  were  for 
some  reason  beyond  the  power  of  the  court  assuming  to 
make  them,  and  were  void.  They  were  made  by  a  court 
having  jurisdiction  of  the  subject-matter  and  of  the  parties. 
If  they  were  wrongfully  made  they  might  have  been  'Vacated 
or  modified  on  application  and  showing  to  the  Hamilton 
Circuit  Court  in  the  guardianship.  Or  the  guardian  might 
have  resisted  them,  or  obtained  their  vacation  or  modifica- 
tion by  showing  that  they  were  not  justified  by  the  facts.  If 
the  question  sought  to  be  presented  by  appellants  had  been 
thus  brought  to  the  attention  of  the  court  the  case  of  Martin 
V.  Beasleyy  49  Ind.  280,  cited  by  appellants,  would  be  in 
point ;  but,  unlike  that  case,  here  the  guardian  obeyed  the 
order  of  the  court.  There  the  guardian  resisted  it,  and  the 
attack  upon  the  order  was  direct. 

Judgment  affirmed,  at  appellants'  costs. 

FUed  Jan.  27,  1891. 

On  Petition  for  a  Rehearing. 

McBride,  J. — ^Appellants  ask  a  rehearing  in  this  cause  on 
the  ground  that  the  court  failed  to  consider  one  of  the  errors 
assigned. 

In  the  original  opinion  it  is  said  that  the  second  error  as* 
signed  was  not  discussed,  and  was,  therefore,  waived.  A  re- 
examination of  the  brief  shows  that  this  error  was  discussed, 
although  the  manner  in  which  the  brief  was  arranged  caused 
it  to  be  overlooked. 

This  alleged  error  was  ia  overruling  appellants'  motion 
for  a  new  trial.  Several  reasons  were  assigned  for  a  new 
trial,  but  only  two  of  these  are  discussed. 
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On  the  trial  of  th^  cause  the  guardian  called  as  a  witness 
one  Theo.  P.  Davis,  who  testified  that  he  assisted  in  making 
a  settlement  between  the  guardian  and  the  mother  of  the 
wards,  in  February,  1884,  at  the  time  when  the  guardian 
was  ordered  by  the  court  to  pay  to  the  mother  the  balance  re- 
maining in  his  hands.  He  also  testifies  that  he  had  pre- 
viously prepared  the  petition  and  had  procured  the  order 
of  court  directing  the  guardian  to  pay  said  balance  to  the 
mother,  and  that  thereupon  the  guardian  and  the  mother 
met  in  his  office  for  the  purpose  of  determining  the  amount 
of  said  balance,  and  that  he  made  the  necessary  computa- 
tions for  them  in  such  settlement. 

At  the  proper  time  appellants  objected  to  this  testimony* 
Their  objection,  as  set  out  in  the  record,  is  '^  that  there  is  no 
settlement  pleaded,  and  no  issue  tendered  to  support  such 
testimony,  and  because  it  is  irrelevant,  incompetent  and  im- 
material.'* 

The  objection  being  overruled,  the  question  was  properly 
saved  by  exception. 

The  objection,  without  considering  the  question  'of  its 
sufficiency  otherwise,  was  not  well  taken.  The  complaint 
charged  the  conversion  by  the  guardian  of  a  portion  of  the 
trust  fund,  and  the  unauthorized  disbursement  by  him  of  a 
portion  of  such  fund. 

The  guardian's  defence  was,  that  while  he  had  disbursed 
all  of  the  moneys  which  came  to  his  hands  as  such  guardian, 
such  disbursement  was  authorized,  having  been  made  to  the 
mother  of  his  wards  in  obedience  to  the  order  of  the  court 
which  appointed  him.  This  he  could  show  under  the  gen- 
eral denial.  This  testimony  tended  to  establish  the  fact  of 
the  payment  of  the  money  to  the  mother  as  the  court  had 
directed  and  was  clearly  competent. 

It  is  possible  that  the  several  orders  to  the  guardian  to 
pay  his  wards*  money  to  the  mother  ought  not  to  have  been 
made.     As  we  said,  however,  in  the  original  opinion,  that 
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question  can  not  be  here  considered  for  the  reason  that  these 
orders  can  not  be  attacked  collaterally. 

The  only  remaining  question  argued  is  that  the  finding 
of  the  court  is  not  sustained  by,  but  is  contrary  to,  the  evi- 
dence. 

Appellants  urge,  in  support  of  this  contention,  that  there 
is  no  evidence  whatever  tending  to  show  that  the  payments 
were  justifiable — that  there  was  any  necessity  for  paying  such 
amount  of  money  to  the  mother  for  the  maintenance  of  the 
wards,  or  that  the  estate  was  managed  for  the  best  interests 
of  the  wards. 

It  is  enough  to  say  that  the  evidence  does  tend  to  show 
that  the  money  was  all  disbursed  in  obedience  to  the  orders 
referred  to,  and  while  these  orders  stand  we  can  go  no 
further  with  our  inquiry. 

There  being  evidence  to  sustain  the  finding  of  the  court 
it  will  not  be  disturbed. 

Petition  for  rehearing  overruled,  with  costs. 

FUed  March  18, 1891. 


No.  14,875. 

The  State,  ex  rel.  Hamilton,  u.  Englb. 

Mandamus. — To  Juttiee  of  the  Peace. — Ditmuacd  of  Action. — JudgmmU  fvr 
Costs. — Issuance  of  Exeeuiion. — Where  a  civil  suit  is  dismissed  by  a  jus- 
tice of  the  peace  for  want  of  prosecution,  he  may  be  compelled  by  man- 
damasto  enter  a  judgment  in  favor  of  the  defendant  against  the  plaintiff 
for  his  co8t8,  and  to  issue  an  execution  thereon. 

From  the  Sullivan  Circuit  Court. 

/.  C  Ghaney  and  W,  S.  Maple,  for  appellant. 
A.  B.  Williams,  J.  T.  Beaaley,  G.  W.  Buff  and  /.  8.  Bays, 
for  appellee. 
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Olds,  C.  J. — This  is  a  proceeding  brought  by  the  appel- 
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lant  agaiust  the  appellee  to  compel  the  appellee,  a  justice  of 
the  peace,  to  enter  up  a  proper  judgment  for  costs  and  issue 
a  writ  for  the  collection  thereof. 

The  appellant  filed  his  complaint  in  the  circuit  court  in 
two  paragraphs.  The  appellee  demurred  to  the  second  par- 
agraph. The  record  shows  the  sustaining  of  the  demurrer 
to  both  paragraphs,  and  exceptions.  Judgment  upon  de- 
murrer in  favor  of  the  appellee. 

This  appeal  is  prosecuted  and  the  ruling  of  the  court  as- 
signed as  error. 

It  appears  by  the  facts  alleged  in  the  complaint  that  Will- 
iam G.  Engle,  appellee,  is  a  justice  of  the  peace  in  Sullivan 
county ;  that  one  Hoke  brought  a  suit  before  said  justice 
against  the  relator  on  a  promissory  note ;  that  relator  de- 
manded a  jury,  and  the  cause  was  tried  by  a  jury  on  Sep* 
tember  5th,  1887,  and  the  jury  disagreed  and  was  discharged. 
No  further  proceedings  were  had  in  the  case,  and  on  the  8th 
day  of  November,  1887,  in  the  absence  of  the  parties  to  the 
suit,  the  justice  entered  a  dismissal  of  the  cause  and  entered 
the  same  on  his  docket  as  follows : 

"  November  8th,  1887.  The  above  cause  is  hereby  dis- 
missed for  want  of  prosecution. 

"  W.  G.  Engle,  Justice." 

That  the  relator  had  no  notice  or  knowledge  of  the  dis- 
missal of  said  suit  until  on  the  27th  day  of  January,  1888, 
when  a  fee-bill  was  issued  by  said  justice  against  him  for  the 
costs  made  by  him ;  that  thereupon  relator  immediately  de- 
manded of  the  justice  that  he  tax  all  of  the  costs  in  said 
cause  to  the  plaintiff  therein,  and  issue  an  execution  for  the 
collection  thereof  against  the  said  plaintiff  Hoke  ;  that  Hoke 
is  solvent  and  is  liable  for  all  said  costs,  and  this  suit  is 
brought  and  the  relator  asks  that  the  appellee,  said  justice, 
be  ordered  to  properly  tax  said  costs  to  and  against  the  plain- 
tiff, make  the  proper  entries  in  said  cause,  and  to  issue  the 
proper  writ  for  the  collection  thereof. 

It  is  a  well  settled  rule  that  mandamus  will  lie  against  a 
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justice  of  the  peace  to  compel  such  justice  to  enter  judgment, 
to  make  cojrrect  docket  entries  in  accordance  with  the  facts, 
and  to  perform  all  duties  that  are  purely  ministerial,  but 
their  discretion  will  not  be  controlled  by  mandamus.  Man- 
damus will  not  lie  where  there  is  some  other  adequate 
remedy. 

In  the  case  of  Smith  v.  Jfoor^,  38  Conn.  105,  it  is  held  that 
mandamus  will  lie  at  the  instance  of  a  party  aggrieved,  to 
compel  a  justice  to  make  a  true  record  of  a  judgment  ren- 
dered by  him,  and  to  furnish  a  copy  to  such  party  when  de- 
manded, and  that  the  superior  court  has  jurisdiction  to  de- 
termine whether  such  record  or  copy  is  correct.  In  Anderson 
V.  Penniej  32  Cal.  265,  it  is  held  that  a  mandamus  will  lie  to 
compel  a  justice  of  the  peace  to  enter  a  judgment  of  dis- 
missal of  a  cause.  And  in  People,  ex  reL,  v.  Baimes,  66  Cal. 
594,  it  is  held  that  mandamus  will  lie  to  compel  a  justice  to 
proceed  vrith  the  preliminary  examination  of  a  person  regu- 
larly charged  with,  having  committed  a  public  offence. 
Forman  v.  Murphy,  3  N.  J.  L.  577 ;  Harrison  v.  Emmersony 
2  Leigh,  764 ;  State,  ex  rel,  v.  Edwards,  51  N.  J.  L.  479  ; 
SStofe,  ex  rel.,  v.  Van  Ells,  69  Wis.  19 ;  Logansport,  etc.,  R. 
R.  Co.  V.  Gfroniger,  51  Ind.  383 ;  State,  ex  rel.,  v.  Grubb, 
85  Ind.  213 ;  Moore  v.  StaJte,  ex  rel,  72  Ind.  358. 

In  the  case  at  bar  the  justice  entered  a  judgment  of  dis- 
missal of  the  cause.  Upon  such  a  judgment  being  entered 
the  relator,  the  defendant  in  such  suit,  was  prima  facie  en- 
titled to  recover  his  costs  from  the  plaintiff,  and  it  was  the 
duty  of  the  justice  to  enter  up  a  judgment  in  favor  of  the 
defendant  against  the  plaintiff  for  his  costs.  The  law  fixed 
the  liabilities  and  rights  of  the  parties  as  to  costs. 

In  the  case  of  Pittsburgh,  etc.,  R.  W.  Co.  v.  Town  of  El- 
wood,  79  Ind.  306,  the  court  says  :  "  Under  our  system  of 
jurisprudence,  the  taxation  of  costs  has  always  been  a  min- 
isterial and  not  a  judicial  act,  and  officers  entitled  to  charge 
costs  have  been  authorized  to  tax  such  costs,  from  time  to 
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time,  as  the  services  for  which  they  may  be  taxed  shall  be 
rendered." 

The  mere  taxation  of  costs  is  a  ministerial  act.  A  case 
may  arise  as  to  the  amount  of  costs  to  be  taxed,  or  concern- 
ing the  taxing  of  costs^  the  determination  of  which  would 
invoke  the  judicial  powers  of  the  justice  of  the  court  in  which 
such  question  is  presented,  but  no  such  question  arises  in  this 
case.     State,  ex  reL,  v.  Jackson,  68  Ind.  58. 

Section  690,  R.  S.  1881,  provides  that  *' In  all  civil  ac- 
tions, the  party  recovering  judgment  shall  recover  costs,  ex- 
cept in  those  cases  in  which  a  different  provision  is  made  by 
law."  In  the  case  at  bar,  when  the  judgment  of  dismissal 
was  entered  the  defendant  in  the  case  was  entitled  to  recover 
his  costs,  unless  there  be  an  affirmative  showing  of  some 
facts  by  the  plaintiff  which  entitled  him  to  have  some  por- 
tion of  the  costs  taxed  against  the  defendant  therein.  No 
such  state  of  facts  is  shown  by  the  record. 

Section  1506  makes  it  the  duty  of  justices  to  issue  execu- 
tion on  all  judgments. 

The  relator  has  no  other  adequate  remedy;  until  a  judg- 
ment was  rendered  he  could  not  appeal  from  it.  He  is  not 
complaining  of  the  judgment  of  dismissal.  The  injury  he 
sustains  is  on  account  of  the  failure  of  the  justice  to  enter 
the  proper  judgment  in  his  favor  for  costs.  It  was  the  duty 
of  the  justice,  on  entering  the  judgment  of  dismissal,  to 
enter  a  judgment  in  favor  of  the  relator,  the  defendant,  in 
Huch  action  for  his  costs,  against  the  plaintiff  therein,  and  to 
issue  an  execution  on  the  same  at  the  proper  time.  Hav- 
ing failed  to  discharge  such  duty  the  relator  is  entitled,  under 
the  facts  alleged  in  his  complaint,  to  an  alternative  writ 
of  mandate  requiring  appellee,  the  justice,  to  render  up  such 
judgment  and  issue  an  execution  thereon,  or  to  show  cause 
why  he  should  not  do  so. 

The  relator  is  entitled  to  a  judgment  against  the  plaintiff" 
in  said  cause  for  his  costs,  and  to  have  an  execution  issued  for 
the  collection  of  them.     The  costs  made  by  the  plaintiff  in 
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^id  cause  the  relator  is  not  liable  for,  and  has  no  interest  in 
them  ;  sach  costs  are  collectible  by  fee-bill  against  the  plain- 
tiff. 

The  courf  erred  in  sustaining  the  demurrer  to  the  com- 
plaint. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer. 

FUed  March  17, 1891. 


No.  14,716. 

The  Cincinnati,  Indianapolis,  St.  Louis  and  Chicago 

Railway  Company  v.  Smith. 

Vkndob  and  Pubchaser. — Poue88ion,-^Noliee. — Where  the  owner  of  a 
farm  conveys  to  a  railroad  company  a  strip  of  land  eighty  feet  wide  for 
a  right  of  way  and  the  company  takes  possession  of  forty  feet  only  and 
fences  the  same  in  and  constructs  its  road  thereon,  leaving  the  remain- 
ing forty  feet  in  the  possession  of  the  owner,  who  continues  to  use  it  as 
a  part  of  his  farm,  the  conveyance  not  having  been  recorded,  the  rail- 
road company's  possession  of  the  part  occupied  and  used  is  not  con- 
structive notice  to  a  subsequent  purchaser  of  the  farm  of  the  extent  of 
the  railroad  company's  purchase.  Nor  is  a  recital  of  the  deed  to  such 
purchaser  to  the  effect  that  his  conveyance  is  subject  to  the  right  of  way 
of  the  railroad  company  notice  to  him  that  such  right  of  way  is  of 
greater  extent  than  the  way  actually  occupied. 

Pleading. — Reply. — Demurrer. — Practice. — A  reply,  pleaded  with  the  gen- 
eral denial,  which  sets  up  only  such  facts  as  are  admissible  under  the 
general  denial,  is  demurrable,  and  the  subsequent  withdrawal  of  the 
general  denial  will  not  render  the  ruling  sustaining  the  demurrer  avail- 
able error. 

From  the  Decatur  Circuit  Court. 

J,  K.  Swing  and  (7.  Eioing,  for  appellant. 
J.  D.  Miller  and  -Fl  E,  Oavin,  for  appellee. 
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Coffey,  J. — This  was  an  action  by  the  appellee  against 
the  appellant  to  recover  the  possession  of  real  estate. 

The  complaint  is  in  the  statutory  form  usually  employed 
in  such  actions. 

The  appellant  filed  a  counter-claim  alleging,  in  substance, 
that  it  owned  the  land  in  controversy,  having  acquired  title 
thereto  by  deed  from  Henry  L.  Burk  on  the  18th  day  of  De- 
cember, 1852 ;  that  said  land  consists  of  a  strip  deeded  for 
the  right  of  way  for  a  railroad ;  that  the  appellant  and  its 
grantors  successively  took  and  held  possession  of  said  right 
of  way  by  constructing  a  railroad  thereon,  and  by  running 
daily  a  large  number  of  trains  thereon  with  engines,  etc., 
giving  thereby  notice  of  their  ownership  continuously,  but 
that  its  deed  had  never  been  recorded. 

The  second  paragraph  of  the  appellee^s  answer  to  the 
counter-claim,  averred  that  the  deed  of  Burk  for  a  right  of 
way,  described  in  said  counter-claim,  conveyed  a  strip  of 
land  eighty  feet  wide ;  that  the  company  took  possession  of 
forty  feet  only,  and  fenced-  the  same  in  and  constructed  its 
road  thereon,  leaving  the  remaining  forty  feet  in  the  posses- 
sion of  said  Burk  who  continued  to  cultivate  the  same ;  that 
said  deed  was  never  recorded ;  that  the  land  described 
in  the  complaint  is  land  of  which  the  appellant  never  took 
possession,  and  that  the  appellee,  without  any  notice  of  said 
deed,  and  without  any  notice  or  knowledge  that  the  appel- 
lant owned  or  made  any  claim  thereto,  purchased  the  same 
for  a  valuable  consideration,  and  took  a  conveyance  therefor. 

The  appellant  filed  a  reply  in  two  paragraphs.  The  first 
paragraph  alleged  that  the  appellee  at  the  time  he  purchased 
the  real  estate  in  controversy,  as  set  out  in  said  answer,  had 
actual  knowledge  of  the  existence  of  a  right  of  way  owned 
by  the  appellant,  and  took  his  deed  thereto  with  a  written 
stipulation  contained  therein  that  the  title  so  conveyed  was 
subject  to  the  right  of  way  held  by  the  appellant. 

The  second  paragraph  of  the  reply  was  a  general  denial. 
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The  coart  sustained  a  demurrer  to  the  first  pai^graph  of 
the  reply  and  appellant  excepted. 

Some  days  after  this  ruling  the  appellant  withdrew  the  sec- 
ond paragraph  of  the  reply,  and  appellee  had  judgment  on 
his  answer  to  the  cross-bill. 

The  assignment  of  error  calls  in  question  the  correctness 
of  the  ruling  of  the  circuit  court  in  sustaining  the  demurrer 
to  the  first  paragraph  of  the  reply  to  the  second  paragraph 
of  the  answer  to  the  counter-claim  filed  by  the  appellant. 

It  is  insisted  by  the  appellant  that  the  second  paragraph 
of  the  reply  negatived  every  allegation  found  in  the  answer 
which  tended  to  show  that  the  appellee  purchased  the  land 
in  dispute  without  notice  of  appellant's  claim^  and  that  the 
recitat  in  the  deed  to  the  appellee  was  sufficient  to  put  him 
on  inquiry,  by  means  of  which  he  could  have  ascertained 
the  extent  of  the  appellant's  claim. 

This  contention  is  met  by  the  claim  on  the  part  of  the  ap- 
pellee that  the  first  paragraph  of  the  reply  was  nothing  more 
than  an  argumentative  denial,  and  as  there  was  n  direct  de- 
nial pleaded  in  the  second  paragraph  of  the  reply,  there  was 
no  available  error  committed  in  sustaining  the  demurrer, 
and  that  the  appellant  could  not  convert  the  ruling  into 
available  error  by  subsequently  withdrawing  the  general 
denial. 

In  its  essential  features  this  case  is  not  unlike  the  case  of 
Jeffersonmlle,  etc.,  R,  R.  Co.  v.  OyleVy  82  Ind.  394.  In  that 
case  it  was  held  that  where  the  owner  of  a  farm  sells  a  por- 
tion thereof,  and  the  purchaser  takes  possession  of  a  part 
only  of  the  portion  sold,  the  vendor  retaining  possession  of 
and  using  the  residue  as  a  part  and  parcel  of  his  farm,  the 
conveyance  not  having  been  recorded,  the  vendee's  possession 
of  the  part  occupied  and  used  by  him  is  not  constructive  no- 
tice to  a  subsequent  purchaser  of  the  fitrm  of  the  extent  of 
his  purchase.  Mere  possession  by  a  vendee  is  notice  of  the 
vendee's  rights  to  the  land  actually  occupied,  and  no  more. 
Krider  v.  Lafferty,    1  Whart.  303. 
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'  The  answer  of  the  appellee  to  the  counter-claim  filed  by 
the  appellant  was  sufficient,  and  the  first  paragraph  of  the 
appellant's  reply  thereto  was  nothing  more  than  an  argument- 
ative denial  of  the  facts  averred  in  the  answer.  Every  fact 
alleged  in  this  reply  could  have  been  given  in  evidence  un- 
der a  general  denial  to  the  answer  of  the  appellee.  As  the 
general  denial  was  pleaded  to  this  answer  there  was  no 
available  error  in  sustaining  a  demurrer  to  the  reply  in  ques- 
tion, which  was  only  an  argumentative  denial.  Manhattan 
lAfe  Ins.  do.  v.  Doll,  80  Ind.  113  ;  Uhl  v.  Harvey,  78  Ind. 
26 ;  West  v.  West,  89  Ind.  529 ;  Berlin  v.  Oglesbee,  65  Ind. 
308. 

As  it  was  not  available  error  to  sustain  a  demurrer  to  the 
reply  at  the  time  of  the  ruling,  we  do  not  think  the  appellant 
could  make  it  available  by  withdrawing  the  general  denial 
on  a  subsequent  day.  In  the  case  of  Kidwell  v.  Kidwelly  84 
Ind.  224,  the  question  involved  here  was  decided  by  this 
court.  In  that  case  the  court  said :  ^'  In  considering  the 
second  error  assigned,  the  sustaining  of  the  demurrer  to  the 
second  paragraph  of  the  answer,  it  may  be  observed  that  the 
first  paragraph  of  the  answer,  a  general  denial,  was  in,  and 
that  everything  contained  in  the  second  paragraph  was  ad- 
missible in  evidence  under  the  firist.  And  if  the  second 
paragraph  was  good,  the  sustaining  of  the  demurrer  to  it 
was  a  harmless  error.  Appellant's  subsequent  withdrawal 
of  the  first  paragraph  could  not  change  the  force  and  effect 
of  the  ruling  upon  the  second." 

If  the  ruling  of  the  circuit  court  was  harmless  at  the  time 
it  was  made  nothing  could  be  done  by  the  appellant,  at  a 
subsequent  stage  of  the  proceeding,  which  would  authorize 
us  to  declare  it  such  error  as  would  work  a  reversal  of 
the  judgment. 

Fuithermore,  we  are  of  the  opinion  that  the  recital  in  the 
deed  to  the  appellee  to  the  effect  that  his  conveyance  was  sub- 
ject to  the  right  of  way  of  the  appellant  was  not  notice  to  him 
that  such  right  of  way  was  of  greater  extent  than  the  way 
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of  which  it  had  taken  actual  possession  and  was  then  occu- 
pying.   J^erionvUlef  etc.,  R.  R.  Co.  v.  OyleVy  supra. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Miller,  J.,  took  no  part  in  the  decision  of  this  caose. 

Filed  March  18, 1891. 


No.  15,847. 

The  State  v.  Eebn.  i5i  486 

Cbimikal  Law. — Appeal  by  the  Slate. — In8trv4!Hon, — Bemew, — ^In  an  appeal 
by  the  State,  where  there  is  no  statement  in  the  bill  of  exceptions  show- 
ing that  there  was  evidence  to  which  the  instructions  requested  were 
relevant,  do  question  of  law  b  presented  upon  the  refusal  of  the  re- 
quest. 

From  the  Clinton  Circuit  Court. 

if.  B.  Beard,  Prosecuting  Attorney,  and  W.  R.  Moore,  for 
the  State. 

S.  O.  Bayleas,  C.  O.  Ouenther  and  /.  Claybaugh,  for  ap- 
pellee. 

Elliott,  J. — Tiiis  appeal  is  prosecuted  by  the  State,  and 
counsel  assume  that  the  record  presents  questions  of  law 
upon  the  refusal  to  give  instructions  asked  by  the  State,  but 
we  can  not  regard  this  assumption  as  valid. 

There  is  no  statement  in  the  record  showing  that  the  in- 
structions were  relevant  to  the  evidence,  and  hence  no  ques- 
tion of  law  is  presented  for  decision.  Without  some  state- 
ment of  the  evidence  we  must  presume  that  the  instructions 
were  refused,  because  there  was  no  evidence  to  which  they 
were  applicable.  While  it  is  true  that  it  is  neither  necessary 
nor  proper  in  appeals  by  the  State  to  set  forth  the  evidence 
Vol.  127.— 30 
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in  full,  it  is  also  trae  that  there  must  be  some  statement  in 
the  bill  of  exceptions  showing  that  there  was  evidence  to 
which  the  instructions  were  relevant.  It  is  a  familiar  rule 
of  appellate  procedure  that  the  court  will  not  decide  mere 
.abstract  questions,  and  where  there  are  no  &cts  stated  only 
abstract  questions  can,  in  sKch  a  case  as  this,  arise  upon  a 
ruling  refusing  instructions. 

Judgment  affirmed. 

FUed  March  17, 1891. 


No.  14.794. 

Baker  et  al.  t;.  Bourne  et  al. 

Descxnt. — NephewB  and  Nieces. — Take  per  Cbpito,  and  not  per  Stirpeg. — The 
nephews  and  nieces  of  an  intestate,  being  next  of  kin,  inherit  directly 
from  him,  and  not  through  their  parents,  and,  all  standing  in  the  same 
degree  of  relationship,  take  in  equal  portions. 

From  the  Decatur  Circuit  Court. 

B.  W.  Baker,  J.  K.  Ewing,  C.  Emng,  M.  D.  Tackett  and 
B,  F.  Bennett,  for  appellants. 

J.  D,  Miller  and  F.  E.  Gavin,  for  appellees. 

COPPBY,  J. — This  was  a  suit  for  the  partition  of  the  land 
described  in  the  complaint,  instituted  by  the  appellants 
against  the  appellees  in  the  Decatur  Circuit.  Court. 

At  the  request  of  the  parties  the  court  made  a  special  find- 
ing of  the  facts  in  the  cause,  and  stated  its  conclusions  of 
law  thereon. 

It  appears  from  the  special  finding  of  facts  that  Benjamin 
F.  Williams,  who  resided  in  Butler  county,  in  the  State  of 
Ohio,  died  intestate  on  the  2d  day  of  June,  1888,  the  owner 
in  fee  of  the  land  described  in  the  complaint  in  this  cause. 
The  said  Williams  left  neither  a  widow,  child  or  children. 
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nor  the  descendantB  of  a  child  or  children^  nor  father  or 
mother  nor  brother  or  sister,  but  left  as  his  only  heirs  at  law 
the  following  nephews  and  neicesand  grand-nephews,  to  wit : 
Marsh  W.  Baker,  John  W.  Baker  and  Hannah  Frazee,  chil- 
dren of  Sarah  Baker,  deceased,  who  was  a  sister  of  the  said 
Benjamin  F.  Williams,  and  who  departed  this  life  prior  to 
the  death  of  the  said  Williams ;  and,  also,  Marsh  Bourne, 
Ezra  Bourne,  David  Bourne  and  Nancy  Marshall,  children 
of  Mary  Bourne,  a  sister  who  died  prior  to  the  death  of  the 
said  Williams ;  also,  Brazilla  Inman,  only  child  of  Sarah 
Inman,  a  deceased  daughter  of  the  said  Mary  Bourne,  and 
Carl  E.  Bourne  and  Earl  Bourne,  only  children  of  Virgil 
Bourne,  a  deceased  son  of  Mary  Bourne,  deceased. 

Sarah  Inman  and  Virgil  Bourne  both  died  prior  to  the  de- 
cease of  the  said  Benjamin  F.  Williams. 

Upon  these  facts  the  court  stated  as  a  conclusion  of  law 
that  the  nephews  and  nieces  of  the  said  Benjamin  F.  Will- 
iams each  took  an  equal  share  in  the  land  described  in  the 
complaint. 

The  assignment  of  error  calls  in  question  the  correctness 
of  the  conclusion  of  law  stated  by  the  circuit  court. 

This  case  is  ruled  by  the  conclusion  reached  in  the  case  of 
Cox  V.  CoXf  44  Ind.  368,  and  the  case  of  Blake  v.  Blake,  86 
Ind.  65. 

The  nephews  and  nieces  being  the  next  of  kin  to  Benjamin 
F.  Williams,  inherited  directly  from  him,  and  not  through 
their  parents,  and,  all  standing  in  the  same  degree  of  rela- 
tionship, took  in  equal  portions. 

The  court  did  not  err  in  its  conclusions  of  law. 

Judgment  affirmed. 

MiLiLEB,  J.,  took  no  part  in  the  decision  of  this  cause. 
Filed  March  17, 1801. 
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No.  14,868. 

Bruce,  by  Next  Friend,  v.  Tyler. 

Maliciotts  PB08BcnnoN.—J^;uience.— Where  a  mother  and  her  thirteeo- 
year-old  son  living  with  her  were  arrested  for  larceny  and  acquitted, 
evidence  of  the  bad  reputation  of  the  mother  for  honesty  is  inadmissi- 
ble on  behalf  of  the  defendant  in  an  action  by  the  son  for  malicious 
prosecution. 

« 

From  the  Cass  Circuit  Court. 

N.  L.  Agneto,  B.  Borders  and  D,  G.  Justice,  for  appellant. 

Old8,  C.  J. — This  was  an  action  brought  in  the  court  be- 
low by  the  appellant  against  the  appellee  for  damages  for 
malicious  prosecution.  The  trial  resulted  in  a  verdict  and 
judgment  for  the  appellee. 

The  cause  comes  to  this  court  upon  a  reserved  question  of 
law  under  section  630,  R.  S.  1881. 

The  bill  of  exceptions  states  that  the  evidence  tended  to 
prove  that  on  the  22d  day  of  October,  1887,  the  appellee 
caused  the  plaintiff,  Milo  Bruce,  to  be  arrested  jointly  with 
one  Sarah  E.  Bruce,  his  mother,  and  taken  before  a  justice 
of  the  peace  of  Pulaski  county,  on  a  charge  made  by  said 
appellee  against  them  of  stealing  turkeys,  the  property  of 
said  appellee,  of  the  value  of  $5.50 ;  that  on  a  preliminary 
examination  before  the  justice  they  were  recognized  to  appear 
in  the  circuit  court  to  answer  said  charge,  and  in  said  circuit 
court  appellee  charged  them  by  affidavit,  sworn  to  by  him, 
with  the  same  crime,  and  an  information  was  also  filed  in  the 
circuit  court,  aud  on  the  trial  in  the  circuit  court  they  were 
acquitted. 

The  appellant  was,  at  the  time,  about  thirteen  years  of 
age,  and  lived  with  his  parents,  one  of  whom  was  his  co-de- 
fendant in  such  prosecution. 

The  evidence  further  tended  to  show  that  Sarah  E.  Bruce 
at  that  time  owned  about  one  hundred  turkeys,  and  the  ap- 
pellee owned  sixty-five  turkeys ;  that  both  Sarah  E.  Bruce's 
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and  appellee's  turkeys  were  mixed  with  a  breed  known  as 
'' bronze"  turkeys;  that  on  the  20th  day  of  October,  1887, 
Sarah  E.  Bruce  sold,  in  Winamac,  Indiana,  twelve  turkeys 
of  this  mixed  breed ;  that  her  son,  the  appellant,  drove  them 
to  town  and  was  present  when  she  sold  them ;  that  these 
turkeys  were  raised  by  Mrs.  Bruce,  and  by  her  order  Milo 
caught  them  on  the  morning  of  the  day  they  were  sold  ;  that 
appellee  lost  no  turkeys  and  had  as  many  before  as  after  the 
arrest ;  that  appellee  claimed  to  have  lost  thirty-three  tur- 
keys on  the  20th  day  of  October,  1887;  that  appellant  in- 
troduced other  competent  evidence  tending  to  prove  all  the 
allegations  of  his  complaint,  and  Sarah  £.  Bruce  was  not 
called,  nor  sworn  as  a  witness,  and  did  not  testify  as  a  wit- 
ness for  the  appellant  in  chief  in  this  cause ;  that  the  appel- 
lee to  sustain  the  issues  on  his  part,  called  as  a  witness  one 
Caroline  Dipert  who  was  duly  sworn  as  a  witness,  and  there- 
upon the  appellee  asked  her  the  following  question  : 

^'  Q.  You  may  state,  Mrs.  Dipert,  if  you  are  acquainted 
with  the  general  reputation  of  Mrs.  Bruce,  the  old  lady  in 
the  neighborhood  where  she  is  known  ?  Was  you  acquainted 
with  her  reputation,  say  the  20th  of  October,  1887,  for  hon- 
esty ?     And  she  answered  :    Yes,  sir.'' 

The  witness  was  asked  the  further  question,  ^^  state  what 
that  reputation  was,  good  or  bad,"  and  she  answered  that  it 
was  "  bad." 

Objection  was  made  by  counsel  for  the  appellant,  at  the 
proper  time,  as  to  the  competency  of  the  evidence  ;  the  ob- 
jection was  overruled.  A  motion  was  also  made  to  strike 
out  the  evidence,  which  was  also  overruled,  and  exceptions 
reserved  to  the  rulings  of  the  court,  and  the  question  as  to 
the  competency  of  the  evidence  is  properly  presented. 

This  evidence  is  clearly  incompetent,  and  it  was  error  to 
admit  it. 

The  parents  are  the  natural  custodians  of  a  child  of  the 
age  of  the  appellant.  His  association  with  his  mother  can 
not  be  said  to  be  of  his  own  volition.     His  parents,  who 
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were  living  together,  had  the  lawful  right  to  his  custody, 
and  it  was  his  duty  to  confide  in  them  and  obey  all  reason- 
able and  lawful  commands  which  they  might  give.  The 
fact  that  the  mother  with  whom  he  lived  might  have  a  bad 
reputation  for  honesty,  constituted  no  grounds  for  the  arrest 
of  the  son  for  the  crime  of  larceny.  In  some  instances,  the 
general  bad  character  of  the  party  himself  might,  when  con- 
sidered with  other  facts,tend  to  establish  probable  cause  for  his 
arrest,  but  to  hold  that  the  bad  reputation  of  the  mother  of  a 
boy  thirteen  years  old  with  whom  he  lived  may  be  proven  as 
tending  to  establish  probable  cause  for  the  arrest  of  such  a 
boy  for  the  crime  of  larceny,  is  carrying  the  doctrine  of 
proof  as  to  character  entirely  too  far  to  be  permitted.  It 
is  very  doubtful,  even  in  a  case  where  persons  of  mature 
years  voluntarily  associate  themselves  together,  and  a  crime 
is  committed,  and  they  are  arrested,  charged  with  the  com- 
mi.ssion  of  it  and  acquitted,  and  one  of  them  brings  suit  for 
damages  for  malicious  prosecution,  whether  it  would  be 
proper  to  consider  the  reputation  of  the  other  defendant  in 
determining  whether  the  person  instituting  the  prosecution 
had  probable  cause  for  so  doing,  but  certainly  such  evidence 
is  not  proper  in  such  a  case  as  the  one  at  bar.  See  Ann^ 
strong  v.  Orogan,  5  Sneed  (Tenn.),  108;  1  Hilliard  Torts, 
p.  434,  section  19 ;  Brainerd  v.  Brackett,  33  Me.  580;  H^lbum 
V.  Neal^  4  Dana,  120 ;  Peek  v.  Chouteau,  91  Mo.  138 ;  Patter- 
son  V.  Garloch,  39  Mich.  447 ;  Falvey  v.  Faxorif  143  Mass. 
284 ;  Walker  v.  Pittrnan,  108  Ind.  341 ;  Oliver  v.  Pate,  43  Ind. 
132;  Peden  v.  Mail,  118  Ind.  560;  Adams  v.  Bicknell,  126 
Ind.  210;  GoUrell  v.  GoUrell,  126  Ind.  181;  Winemiller  v. 
Thrash,  125  Ind.  353. 

The  court  erred  in  admitting  the  evidence. 

Judgment  reversed,  at  costs  of  appellee,  with  instructions 
to  the  circuit  court  to  grant  a  new  trial. 

Filed  March  18, 1891. 
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No.  15,968. 

WiLLIAKS   ET  AL.  t;.  ThE  StATE. 

SuPRBME  GoUBT. — Brtuiiee. — No  question  is  presented  on  the  ruling  of 
the  trial  court  in  excluding,  in  a  prosecution  for  rape,  a  report  made 
bj  the  grand  jury  where  the  report  is  not  embodied  in  the  bill  of  ex- 
ceptions. 

From  the  De  Kalb  Circuit  Court. 

L.  J.  Blair  and  W,  H.  DilUy  for  appellants. 

A.  O.  Smithy  Attorney  General^  and  E.  A.  BrcUton,  for  the 

State. 

Elliott,  J. — The  appellants  were  convicted  of  the  crime 
of  rape,  and  from  the  judgment  entered  against  them  they 
prosecute  this  appeal. 

It  is  asserted  that  the  trial  court  erred  in  excluding  a  re- 
port made  by  the  grand  jury,  but  the  report  is  not  embodied 
in  the  bill  of  exceptions,  and  hence  no  question  is  presented 
upon  the  ruling.  In  the  absence  of  the  document  we  can 
not  say  that  it  was  competent,  but  must  presume  that  it  was 
incompetent.  An  appellant  who  seeks  a  reversal  must  over- 
come the  presumption  which  always  prevails  in  favor  of  the 
rulings  of  the  trial  court  in  the  absence  of  countervailing 
facts. 

We  have  given  the  evidence  careful  study,  and  find  that 
it  so  far  and  sufficiently  supports  the  verdict  that  we  can  not 
disturb  it. 

Judgment  affirmed. 

McBbide,  J.,  did  not  take  part  in  the  decision  of  this 
case. 

Filed  March  18, 1891. 
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No.  14,386. 
SCHRICHTE  V.  StITES'   EsTATE. 

DsoEBENTs'  Estates.— (3dtm.—2\im«  of  Filing.— X  claim  not  filed  within 
thirty  days  before  final  settlement  of  the  estate  is  barred,  and  the  fact 
that  it  is  on  file  before  the  final  settlement  report  is  approved  does  not 
delay  the  settlement. 

Same. — Adminiatrator's  Chargta.—  Who  May  not  Object  to. — One  who  has  no 
interest  in  the  estate  as  creditor  or  otherwise  can  not  object  to  the 
charges  made  by  the  administrator  on  account  of  services  rendered  by 
himself  and  his  counsel. 

Supreme  Court. — Time  </  Filing  Bri^, — Petition  for  Rehearing, — A  claim 
filed  against  an  estate  and  disallowed,  was,  on  appeal  by  the  claimant, 
omitted  from  the  transcript,  but  the  appellant's  argument  proceeded  on 
the  assumption  that  the  record  was  complete.  Subsequently,  upon 
certiorarif  the  record  was  amended. 

JSeld^  on  the  affirmance  of  the  judgment,  that  a  rehearing  would  not  be 
granted  to  enable  the  appellant  to  file  a  supplemental  brief  because  of 
such  amendment. 

From  the  Fayette  Circuit  Court. 

G.  C.  Fhrea,  B.  F.  Miller  and  F.  J.  Hall,  for  appellant. 
/.  /.  LitUe  and  D.  W.  MoKee,  for  appellee. 

BebkshirEi  J. — The  appellee  filed  his  final  settlement  re- 
port^ and  caused  notice  to  be  given  thereof  as  required  by 
law. 

Two  days  in  advance  of  the  day  designated  for  the  court 
to  examine  said  report  for  approval  the  appellant  filed  a 
claim  against  said  estate,  and  thereafter,  but  before  the  court 
bad  considered  said  report,  he  filed  exceptions  thereto  as  fol- 
lows :  (1).  That  there  was  a  claim  on  file  that  the  appellee 
had  neither  allowed  nor  disallowed.  (2).  That  the  appellant 
held  a  claim  against  said  estate  of  which  the  appellee  had 
notice  when  he  assumed  the  trust,  and  which  claim  he  had 
failed  and  refused  to  pay ;  and  (3),  excessive  charges  made  by 
the  administrator  for  the  services  of  himself  and  his  counsel 
in  the  settlement  of  the  estate. 

The  appellee  demurped  separately  to  the  exceptions,  and 
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the  court  having  sustained  his  demurrer  the  appellant  ex- 
cepted, and  the  court  approved  said  report  and  final  settle- 
ment, and  discharged  the  appellee  from  his  trust. 

The  errors  assigned  call  in  question  the  ruling  of  the  court 
in  sustaining  the  demurrer  of  the  appellee  to  the  exceptions. 

We  do  not  stop  to  inquire  as  to  whether  it  was  proper  prac- 
tice to  test  the  sufficiency  of  the  exceptions  by  demurrer,  for 
the  reason  that  the  right  result  was  attained,  and  hence  the  ap- 
pellant can  not  complain,  even  if  his  mode  of  procedune  was 
irregular. 

The  appellant  was  required  by  the  statute  to  file  his  claim 
within  thirty  days  before  final  settlement  of  the  estate,  and 
having  failed  so  to  do,  his  claim  was  barred.  Elliott's  Supp., 
section  385;  Roberts  v.  Spencer,  112  Ind.  85;  Roberts 
V,  Spencer,  112  Ind.  81. 

The  claim  not  being  enforceable  against  the  estate  when 
filed,  the  fact  that  it  was  on  file  before  the  final  settlement 
report  was  approved,  did  not  operate  to  delay  the  settlement 
of  the  estate. 

If  the  claim  was  a  just  one  it  is  probable  the  administrator 
might  have  paid  it  without  requiring  that  it  be  filed  in  court, 
but  he  was  not  bound  to  do  so. 

As  the  appellant  had  no  interest  in  the  estate  as  creditor, 
or  otherwise,  he  could  not  object  to  the  charges  made  by  the 
administrator  on  account  of  services  rendered  by  himself  and 
bis  counsel. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  7, 1891. 

On  Petition  for  a  Rehearing. 

Miller,  J. — A  petition,  supported  by  the  affidavit  of  one 
of  appellant's  attorneys,  has  been  filed  for  a  rehearing.  The 
ground  upon  which  it  is  asked  is  to  enable  the  appellant  to 
file  a  supplemental  brief,  which  he  supposes  was  made  neces- 
sary by  reason  of  the  amendment  of  the  record  upon  certi' 
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orari,  bj  bringing  into  the  transcript  the  claim  filed  against 
the  estate^  which  brief  he  did  not  file  prior  to  the  adjudica- 
tion on  account  of  his  failure  to  obtain  notice  of  the  return 
to  the  certiorari. 

A  rehearing  will  not  be  granted  to  enable  a  party  to  file  a 
brief  or  to  move  for  the  dismissal  of  the  appeal  {Board, 
etc,  V.  Hall,  70  Ind.  469  ;  Bitting  v.  Ten  Eyck,  82  Ind.  421) 
or  to  correct  the  transcript.  Porter  v.  Ohoen,  60  Ind.  338 ; 
Boardy  etc,,  v.  Cenier  Tp.,  105  Ind.  422. 

In  this  case  the  appellant  filed  his  brief  on  the  18th  day 
of  July,  1888,  in  ignorance,  we  may  infer,  of  the  omission 
of  the  claim  from  the  transcript ;  as  the  case  was  argued 
upon  that  assumption  we  fail  to  see  why  the  making  of  the 
correction  should  call  for  an  additional  argument. 

The  application  for  the  certiorari  was  made  in  behalf  of 
the  appellant  on  the  18th  day  of  November,  1890,  and  the 
correction  returned  December  11th,  and  judgment  affirmed 
January  7th,  1891.  No  sufficient  excuse  is  disclosed  for  the 
failure  to  file  such  briefs  as  counsel  desired  within  the  time 
fixed  by  the  rules  of  this  court. 

No  questions  of  law  are  argued  in  the  petition,  and  we  are 
satisfied  with  the  original  opinion. 

The  petition  for  a  rehearing  is  overruled. 

FUed  March  20, 1891. 
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No.  16,072. 

McLaughlin  v.  Etchison. 

JuDOHiSNT. — BkroMms. — CoUaUrdl  AUaek. — A  judgment  of  conviction  of  a 
misdemeanor  by  a  justice  of  the  peace  upon  an  affidavit  which  fails  to 
charge  a  public  offence,  while  erroneous  is  not  void,  and  can  not  be  at- 
tacked collaterally. 

Habeas  Corpus. — Erroneous  Judgment,  —  Imprisonment  in  I\Lr9uance  o/.— 
Where,  pursuant  to  an  erroneous  judgment  of  conviction,  the  accused  is 
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committed  to  jail  by  a  justice  of  the  peace  for  failing  to  pay  or  replevy 
the  fine,  he  is  not  entitled  to  a  writ  of  habecu  corpw  to  regain  his  lib- 
erty 
CsiMiNiLL  Law. — MUtimta, — ^A  delay  of  twelve  days  by  the  justice  of  the 
peace  in  performing  his  duty  to  commit  to  jail  a  defendant  in  a  crim- 
inal cause  who  does  not  immediately  pay  or  replevy  a  fine,  does  not 
render  the  mUiimtu  void. 

From  the  Madison  Circuit  Court. 
8.  A.  ForkneTy  for  appellant. 

McBbide,  J. — This  was  a  petition  for  a  writ  of  habeas 
corpus  by  the  appellant,  who  alleged  that  he  was  unlawfully 
restrained  of  his  liberty  by  the  appellee,  the  sheriff  of  Mad- 
ison county.  A  writ  was  awarded,  but  on  motion  of  the  ap- 
pellee was  quashed.  This  action  of  the  court  is  assigned  as 
error. 

From  the  petition  the  following  facts  are  gathered :  On 
the  19th  day  of  February,  1891,  an  affidavit  was  filed  with 
Benjamin  McCarty,  a  justice  of  the  peace  of  Madison  county « 
which  was  evidently  drawn  under  section  2066,  R.  S.  1881, 
charging,  or  attenipting  to  charge,  appellant  and  another 
with  the  erection  and  maintenance  of  a  public  nuisance.  On 
this  affidavit  a  warrant  was  issued,  appellant  was  arrested  and 
brought  before  said  justice,  when  he  was,  on  the  20th  day  of 
February,  1891,  tried  and  adjudged  guilty,  and  a  fine  of  $10 
and  costs  assessed  against  him,  with  an  order  that  he  stand 
committed  until  the  fine  should  be  paid  or  replevied.  He 
was  allowed  to  go  until  the  4th  day  of  March,  1891,  when 
the  fine  not  being  paid  or  replevied,  a  mittimus  was  issued 
by  the  justice,  and  he  was  committed  to  the  common  jail  of 
Madison  county. 

His  conviction  was  clearly  erroneous.  The  affidavit  upon 
which  the  prosecution  was  based  did  not  charge  a  public  of- 
fence. It  is  not  necessary  to  point  out  its  defects  further 
than  to  say  that  it  at  most  charges  an  interference  with  the 
free  use  by  Fraly  of  his  property  by  the  erection  of  what  is 
styled  a   "high  and  useless  fence."     The   facts,  properly 
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pleaded  in  a  civil  suit,  might  entitle  the  party  to  damages 
and  to  the  abatement  of  the  nuisance. 

Notwithstanding  the  judgment  of  conviction  was  errone- 
ous it  was  not  void.  The  justice  had  jurisdiction  of  the 
subject-matter ;  that  is,  he  had  jurisdiction  to  hear  and  de- 
termine a  charge,  under  section  2066,  R.  S.  1881,  of  the 
erection  or  maintenance  of  a  public  nuisance.  He  also  had 
jurisdiction  of  the  person  of  the  appellant^  and  the  judg- 
ment rendered  by  him  can  not  be  attacked  collaterally. 

The  writ  of  habeas  corpus  can  not  be  used  for  the  mere  cor- 
rection of  errors.  To  be  entitled  to  the  writ  in  a  case  like 
this  the  party  complaining  must  show  a  void  judgment.  A 
judgment  that  is  merely  erroneous,  no  matter  how  gross  the 
error,  will  not  suffice.  Willis  v.  BayUa,  105  Ind.  363 ;  Cooley 
Const.  Lim.,  marginal  p.  348  ;  Lowery  v.  Howard,  103  Ind. 
440 ;  Holdevman  v.  Thompson,  105  Ind.  112 ;  Gommonwealth, 
ex  reL,  v.  Leckey,  26  Am.  Dec.  37,  and  note ;  9  Am.  &  Eug. 
Encyc.  of  Law,  p.  227,  and  cases  cited  ;  Ex  parte  WcdkinSy  3 
Peters,  193. 

Section  1119,  R.  S.  1881,  provides  as  follows  :  "No court 
or  judge  shall  inquire  into  the  legality  of  any  judgment  or 
process  whereby  the  party  is  in  his  custody,  or  discharge  him 
when  the  term  of  commitment  has  not  expired,  in  either  of 
the  cases  following."  *  *  * 

^'Second,  Upon  any  process  issued  on  any  final  judgment 
of  a  court  of  competent  jurisdiction." 

The  case  at  bar  comes  clearly  within  the  provisions  of  this 
statute. 

Appellant  insists,  however,  that  the  mitiimiLS  is  void,  be- 
cause not  issued  until  the  4th  day  of  March,  twelve  days 
after  the  rendition  of  the  judgment ;  that  because  he  was  not 
at  once  committed  to  jail  in  default  of  payment  the  justice 
lost  jurisdiction,  and  could  not  thereafter  issue  a  valid  mit' 
timus. 

It  is  the  duty  of  a  justice  of  the  peace,  if  a  defendant  in 
I  a  criminal  cause  does  not  immediately  pay  or  replevy  a  fine 
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adjudged  against  him,  to  commit  him  to 'jail.  While  this 
should  be  done  at  once,  we  know  of  no  reason  why,  if  for 
any  reason  it  is  not  done,  the  justice  may  not  issue  a  miUu 
mu8  thereafter.  We  think  he  may.  Nor  do  we  think  a  de- 
fendant is  in  a  situation  to  complain,  either  of  the  negligence 
of  the  justice  or  of  the  indulgence  extended  to  him  by 
giving  him  time  without  bail  for  the  payment  of  money 
which  is  immediately  due. 

Appellant  complains  that  the  justice,  by  allowing  him  to 
go,  misled  him,  and  induced  him  to  believe  no  effort  would 
be  made  to  enforce  the  judgment,  and  that  for  this  reason  he 
did  not  appeal  within  the  time  limited  by  law.  If  this  was 
the  motive  which  led  the  justice  to  delay  issuing  the  mi^t- 
mxis  it  was  of  course  very  reprehensible,  but  can  not  affect 
the  question  before  us. 

The  court  did  not  err  in  quashing  the  writ. 

Judgment  affirmed,  with  costs. 

Filed  Maich  31, 1891. 


No.  14,897. 

Cook  v.  Quick. 

HiOHWAT. —  Vacation  Proceedings, — Order  Approving  Report  of  Reviewers, — 
May  be  Appealed  from, — Where,  in  a  proceeding  to-  vacate  a  highway, 
viewers  are  appointed  who  report  in  favor  of  the  vacation,  and  upon 
remonstrance  reviewers  are  appointed  who  report  again^  the  vacation, 
an  appeal  will  lie  to  the  circuit  court  from  the  final  order  of  the  hoard 
approving  the  report  of  the  reviewers,  and  the  case  may  there  be  tried 
de  novo.  MeKee  v.  Ootddf  108  Ind.  107,  and  Bowman  v.  Jobs,  123  Ind.  44, 
distinguished. 
CoFFET,  J.,  dissents. 

Sams. — Inutility  of  Highway, — Fi/ndxng, — Where  the  circuit  court,  without 
the  intervention  of  a  jury,  finds  that  a  highway  will  not  be  of  public 
utility,  and  that  it  should  be  vacated,  this  court  will  not  disturb  the 
finding  where  there  is  evidence  to  support  it. 


127    477 
el71    657 


478  SUPREME  COURT  OF  INDIANA, 


Cook  V.  Quick. 


Same. — Damages  fmr-  VaaUion, — Courts  B^uaal  to  AUow. — New  TViaL — A 
person  tlirongh  whose  land  an  established  highway  is  sought  to  be  va- 
cated is  entitled  to  recover  such  damages  as  he  may  sustain  by  the 
vacation;  and  where  the  evidence  is  undisputed  that  such  person  is 
entitled  to  damages,  the  remonstrant  should  be  given  a  new  trial  on 
the  refusal  of  the  court  to  allow  damages. 

From  the  Boone  Circuit  Court. 

T,  W.  Lookhart  aud  T.  J.  Cason,  for  appellaot. 

Olds,  C.  J. — This  cause  was  commenced  before  the  board 
of  commissioners  of  Boone  county  on  the  petition  of  the  ap- 
pellee and  others  to  vacate  a  highway.  The  board  of  com- 
missioners, on  hearing  the  petition,  appointed  three  view- 
ers. Said  viewers,  so  appointed,  at  the  next  session  of  said 
board,  reported  in  favor  of  the  vacation  of  the  highway. 
On  the  filing  of  such  report,  and  before  the  board  acted  upon 
'  the  same,  the  appellant,  John  E.  Cook,  filed  his  remonstrance 
against  the  vacation,  stating  that  he  had  no  other  outlet  from 
his  dwelling  and  lands,  which  he  owns,  adjoining  said  high- 
way, and  that  the  vacation  of  the  highway  will  not  be  of 
public  utility,  and  for  the  further  grounds  that  he  will  be 
damaged  in  the  sum  of  $150  by  the  vacation  of  said  highway. 
He  asked  that  said  road  be  not  vacated,  and,  if  vacated,  that 
he  be  allowed  his  damages  as  claimed  in  the  remonstrance. 

Upon  the  filing  of  the  remonstrance  the  board  of  commis- 
sioners appointed  three  reviewers.  The  reviewers  reported 
to  said  board  that  said  highway  is  of  public  utility;  that  it 
be  not  vacated  ;  that  there  could  be  no  damages  assessed  in 
favor  of  said  remonstrant  unless  said  highway  be  vacated, 
and,  having  reported  against  the  vacation  of  it,  they  assessed 
no  damages  in  his  favor. 

The  board  of  commissioners  approved  the  report  of  the 
reviewers,  and  the  appellee,  Quick,  in  vacation,  appealed  to 
the  circuit  court.  A  trial  was  had  in  the  circuit  court  with- 
out thp  intervention  of  a  jury,  and  the  court  found  generally 
for  the  petitioners  that  said  highway  was  not  of  public  util- 
ity and  should  be  vacated,  and  rendered  judgment  against 
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tiie  remonstrant  for  the  costs.  The  appellant  filed  a  motion 
for  a  new  trials  which  questions  the  sufficiency  of  the  evidence 
to  support  the  finding. 

As  to  the  finding  in  relation  to  the  utility  of  the  highway 
we  need  only  say  that  there  is  evidence  tending  to  prove  that 
it  was  not  of  public  utility,  and  this  court  can  not  disturb 
the  finding,  but  the  finding  is  also  against  the  appellant  on 
the  question  of  damages.  Under  the  decision  in  the  case  of 
BvUerworth  v.  Bartletty  50  Ind.  537,  the  appellant  had  the 
right  to  recover  such  damages  as  he  might  sustain  by  reason 
of  the  vacation  of  the  highway,  and  if  the  undisputed  evi- 
dence shows  the  appellant  to  be  entitled  to  damages  the  mo- 
tion for  a  new  trial  should  have  been  sustained.  There  seems 
to  be  no  controversy  in  the  evidence  on  the  question  as  to 
whether  or  not  the  appellant  would  be  damaged  by  the  va- 
cation of  the  highway.  All  of  the  evidence  is  to  the  efiect 
that  he  would  sustain  substantial  damage  by  the  vacation 
of  the  highway.  Under  the  evidence  the  appellant  should 
have  been  allowed  damage,  and  the  finding  of  the  court 
disallowing  his  damages  is  not  supported  by  any  evidence, 
and  is  contrary  to  all  of  the  evidence  on  that  subject. 

The  court  erred  in  overruling  appellant's  motion  for  a  new 
trial,  and  for  this  error  the  judgment  must  be  reversed. 

Counsel  for  the  appellant  also  present  the  question  as  to 
the  jurisdiction  of  the  circuit  court,  contending  that  there  is 
no  right  of  appeal  in  a  case  like  the  one  at  bar,  when  the  re- 
viewers have  reported  against  the  vacation  of  a  public  high- 
way, or  against  the  utility  of  a  public  highway,  but  in  this 
counsel  are  in  error.  Counsel  cite,  in  support  of  their  po- 
sition, the  case  of  McKee  v.  Gould,  108  Ind.  107.  The 
case  of  Botonian  v.  Jobs,  123  Ind.  44,  follows  the  case  in  108 
Ind.  supra,  but  that  case  is  not  in  point.  The  appeal  was 
taken  from  the  order  approving  the  report  of  the  first 
viewers  who  had  reported  against  the  utility  of  the  proposed 
highway,  and  the  reasoning  in  that  case  does  not  apply  to  a 
case  like  the  one  at  bar.     Here  there  were  two  sets  of  view- 
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ers^  the  first  reported  in  favor  and  the  latter  against  the  va- 
cation of  the  highway,  and  an  appeal  will  lie  from  the  final 
order  of  the  board  approving  the  report  ef  the  reviewers  in 
an  application  to  vacate  a  highway. 

The  holding  in  the  case  of  MoKee  v.  Gouldj  mpra,  is  to 
the  effect  that,  in  an  application  to  establish  a  highway, 
the  viewers  must  locate  the  highway,  and  until  viewers 
have  reported  favorably  to  its  location,  and  located  and 
described  it,  both  the  board  of  commissioners  and  the 
circuit  court  are  powerless  to  establish  such  highway, 
for  the  reason  that  it  is  the  province  of  the  viewers  appointed 
by  the  board  of  commissioners  to  locate  and  lay  out  a  pro- 
posed highway,  and  this  duty  can  not  be  exercised  by  any 
other  persons  or  tribunal. 

In  the  case  of  Bouoman  v.  Jobs,  supra,  this  doctrine  is  ex- 
tended to  a  csifie  where  reviewers  have  been  appointed  in 
an  application  to  establish  a  highway,  and  the  reviewers 
reported  against  the  utility,  and  it  is  held  in  snch  case  that  the 
only  order  that  can  be  made  is  to  dismiss  the  procedure,  and 
an  appeal  will  not  lie,  although  it  is  intimated  that  if  there 
is  a  refusal  to  assess  damages  there  may  be  an  appeal ;  and 
if  an  appeal  lies  for  that  purpose  the  case  may  be  tried  de 
novo,  as  to  the  question  of  utility.  Applications  to  establish 
and  to  vacate  highways  materially  differ.  In  an  application 
to  vacate,  the  petition  must  necessarily  describe  the  portion 
of  the  highway  sought  to  be  vacated,  and  there  are  but  two 
questions  to  try,  one  the  utility,  or  non-utility,  of  the  high- 
way, and  the  other  the  question  of  damages,  if  asked  for 
by  a  remonstrant. 

They  are  both  questions  for  judicial  determination,  and 
the  judgment  of  the  court  itself  fixes  the  status  of  the  par- 
ties. Unlike  the  location  of  the  highway,  it  is  not  neces- 
sary that  viewers  be  sent  out  to  lay  out  and  describe  the  par- 
ticular highway.  It  is  true  the  statute  provides  for  the 
appointment  of  viewers  and  reviewers,  the  same  as  in  case  of 
the  location,  but  the  simple  question  they  determine  is  as  to 
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the  utility  of  the  highway  ;  they  are  not  required  to  partic- 
ularly describe  and  designate  what  particular  part  shall  be 
vacated. 

It  will  be  noticed  from  the  reading  of  section  6024,  R.  S. 
1881,  that  the  language  relates  alone  to  the  location  of  high- 
ways, and  not  to  highways  proposed  to  be  vacated. 

In  this  case  the  first  viewers  reported  in  &vor  of  the  va- 
cation, and  the  second  viewers  against  the  vacation  of  the 
highway,  and  the  board  of  commissioners  approved  the  last 
report.  This,  we  think,  is  such  a  final  judgment  that  an 
appeal  will  lie  from  it  to  the  circuit  court,  and  the  cause  is 
in  the  circuit  court  for  trial  de  novo ;  the  questions  to  be 
tried  in  this  case  being  the  utility  of  the  road,  and,  in  case 
of  a  finding  that  it  is  not  of  public  utility,  the  further  ques* 
tion  as  to  amount  of  damages  the  remonstrant  will  sustain, 
if  any,  by  reason  of  the  vacation  thereof,  must  also  be  de* 
termined. 

Judgment  reversed,  at  costs  of  appellee,  with  instructions 
to  grant  a  new  trial. 

Coffey,  J.,  dissents  from  that  part  of  the  opinion  hold- 
ing that  an  appeal  will  lie  to  the  circuit  court. 
Filed  March  20, 1891. 


No.  14,615. 
DaVIB  V.  HUTTON  ET^Ii. 

J>EaOEWr.-'€htardian^  Sale  cf  Real  Eilate.^Widou^s  BighU.—  ValfwJble  Im^ 
provementi, — A  hasband,  after  taking  a  conveyance  of  land,  became  in- 
sane. His  guardians  then  sold  the  land  to  pay  part  of  the  purchase- 
monej  due  therefor,  and  other  debts  of  the  husband.  The  proceeds  re- 
maining after  the  payment  of  the  debts  and  the  purchase-money  were 
re-invested  in  other  lands. 

ife/d,  that  as  the  special  finding  shows  that  the  husband  was  insane,  and 
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that  the  land  was  conveyed  by  his  guardians,  it  will  be  presumed  that 
she  did  not  join  in  the  guardians'  deed,  not  being  authorized  by  statute 
so  to  do. 

Hddj  also,  that  the  sale  of  the  land  to  pay  the  balance  of  the  unpaid  par- 
chase  price  of  the  land  and  the  other  debts  due  from  the  husband  did 
not  bar  the  widow's  interest  in  the  land  upon  the  death  of  the  hus- 
band, and  that  she  was  entitled  to  one-third  thereof. 

Hddj  also,  that  the  widow  was  not  entitled  to  any  interest  in  the  increased 
value  of  the  land  occasioned  by  the  valuable  and  lasting  improvements 
made  between  the  date  of  the  guardians'  sale  and  the  death  of  her  hus- 
band. 

Tenai^ts  in  Common. — i2ente  and  Profits. — One  tenant  in  common,  who  oc- 
cupies the  land,  is  not  accountable  for  rents  unless  he  excludes  his  co- 
tenant  or  receives  rent  from  a  third  person. 

From  the  Montgomery  Circuit  Court. 

B.  T.  Ristinej  T.  H.  Eistine,  P.  8.  Kennedy  and  S,  C. 
Kennedy f  for  appellant. 

A.  Thomson  and  J.  Westy  for  appellees. 

Coffey,  J. — This  was  an  action  by  the  appellant  against 
the  appellees,  in  the  Montgomery  Circuit  Court,  to  recover 
the  possession  of  an  undivided  interest  in  certain  described 
land  and  to  quiet  title  thereto. 

Upon  proper  request  the  court  made  a  special  finding  of 
the  facts  in  the  case,  and  stated  its  conclusions  of  Jaw  thereon. 

It  appears  from  the  facts  found  by  the  court  that  Thomp- 
son Davis,  then  the  husband  of  the  appellant,  on  the  9th 
day  of  August,  1864,  purchased  and  took  a  conveyance  from 
Stephen  Graves  of  the  land  described  in  the  complaint.  The 
land  was  purchased  at  the  agreed  price  of  $12,000,  Davis 
paying  $9,000  in  cash,  and  executing  his  notes  to  Graves  for 
$3,000,  balance  of  the  purchase-price,  secured  by  mortgage 
on  the  land.  In  the  month  of  October,  1865,  Thompson 
Davis  was,  by  the  proper  court,  declared  to  be  a  person  of 
unsound  mind,  and  thereupon  Isaac  Davis  and  Jasper  Allen 
were  appointed  guardians  of  his  person  and  estate.  In  the 
month  of  January,  1866,  the  guardians  procured  an  order 
from  the  Montgomery  Common  Pleas  Court  to  sell  said  land 
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for  the  payment  of  said  sum  of  $3,000  and  other  debts  due 
from  Thompson  Davis,  and  to  re-invest  the  remainder  of  the 
proceeds  of  such  sale  in  other  land,  under  which  the  land 
was  sold  and  conveyed  for  the  sum  of  $12,000,  the  debts 
paid  and  the  balance  re-invested  in  other  lands.  Thompson 
Davis  died  intestate  on  the  19th  day  of  December,  1883, 
leaving  the  appellant  as  his  widow.  Each  of  the  appellees 
owns  a  part  of  said  land,  all  of  which  was  greatly  enhanced 
in  value  by  permanent  and  lasting  improvements  made  be- 
tween the  date  of  the  sale  by  the  guardians  and  the  death  of 
Thompson  Davis. 

Upon  these  facts  the  court  concluded,  as  a  matter  of  law, 
that  the  appellant,  as  the  widow  of  Thompson  Davis,  became 
entitled  to  one-third  of  three  fourths  of  said  land  upon  his 
death  ;  and  that  she  was  not  entitled  to  any  of  the  increased 
value  occasioned  by  the  permanent  and  lasting  improvements 
made  between  the  date  of  the  guardians'  sale  and  the  death 
of  Davis. 

Each  of  the  parties  to  the  suit  excepted  at  the  proper  time 
to  the  conclusions  of  law  as  stated  by  the  court,  and  each 
assigns  such  conclusions  as  error  in  this  court. 

The  appellees  contend  that  the  court  erred  in  its  concln* 
sion  that  the  appellant  was  entitled  to  an  interest  in  the  land  : 

First,  Because  it  is  not  found  that  she  did  not  join  in  the 
conveyance. 

Second,  Because  the  sale  by  the  guardians  to  pay  part  of 
the  purchase-money  due  for  the  land  barred  her  right  to  any 
part  of  the  same. 

Section  2491,  R.  S.  1881,  provides  that  '^A  surviving 
wife  is  entitled,  except  as  in  section  2483  excepted,  to  one- 
third  of  all  the  real  estate  of  which  her  husband  may  have 
been  seized  in  fee  simple  at  any  time  during  the  marriage, 
and  in  the  conveyance  of  which  she  may  not  have  joined,  in 
due  form  of  law." 

This  statute  was  in  force  at  the  date  of  the  guardians'  sale 
mentioned  in  the  findings  of  the  court. 
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While  there  is  no  direct  finding  that  the  appellant  did  not 
join  in  the  conveyance  of  the  land  involved  in  this  suit^  we 
think  it  does,  in  effect^  so  find.  It  is  shown  by  the  special 
finding  that  her  husband  was  insane,  and  that  the  land  was 
conveyed  by  his  guardians.  Our  attention  has  not  been 
called  to  any  statute  in  force  at  that  time,  and  we  know  of 
none,   which  authorized  her  to  join  in  the  guardians'  deed. 

There  being  a  total  absence  of  any  authority  to  do  so,  we 
must  presume  she  did  not  join  in  such  deed. 

Nor  do  we  think  that  the  sale  of  the  land  to  pay  the  bal- 
ance of  the  unpaid  purchase-price  of  the  land,  with  other 
debts  due  from  her  husband,  barred  her  interest  in  the  land. 
It  is  not  shown  that  she  was  a  party  to  the  petition  filed  by 
the  guardians  for  a  sale  of  the  land,  and  her  interest  could 
not  be  affected  by  a  proceeding  in  court  to  which  she  was  not 
a  party. 

The  court  did  not  err  in  its  conclusion  that  the  appellant 
had  an  interest  in  the  land  involved  in  this  suit. 

It  is  contended  by  the  appellant  that  the  court  erred  in 
its  conclusions  of  law: 

First  In  holding  that  she  was  entitled  to  one-third  of 
three-fourths  of  the  land  in  controversy,  instead  of  one-third 
of  the  whole,  and. 

Second.  In  holding  that  she  was  not  entitled  to  one-third 
of  the  increased  value  of  the  land  occasioned  by  the  valuable 
and  lasting  improvements  made  between  the  date  of  the  guar- 
dian's sale  and  the  death  of  her  husband. 

In  our  opinion  the  circuit  court  erred  in  holding  that 
the  appellant  was  not  entitled  to  one-third  of  the  whole  of 
the  land  in  controversy.  Upon  the  execution  of  the  deed 
by  Graves  to  Davis  the  latter  became  seized  of  the  entire 
tract,  so  that  the  appellant  falls  within  the  letter  of  the 
statute.  The  payment  of  the  balance  of  the  purchase-price 
by  the  guardians  was  the  same,  in  legal  effect,  as  if  it  had 
been  paid  by  the  husband  of  the  appellant.  The  appel- 
lant's rights,  therefore,  could  not  be  affected  by  such  pay- 
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ment.  1  Washburn  Real  Property,  p.  212  ;  1  Jones  Mort- 
gages, section  585 ;  note,  5  American  Decis.,  p.  234. 

The  court  did  not  err,  however,  in  holding  that  she  was 
not  entitled  to  any  interest  in  the  increased  value  of  the  land 
occasioned  by  lasting  and  valuable  improvement's  made  be- 
tween the  date  of  the  guardian's  sale  and  the  death  of  her 
husband.  In  England  it  would  be  otherwise,  but  the  de> 
cided  weight  of  authority,  in  this  country,  is  that  she  can 
take  no  part  of  the  improvements  in  question.  1  Washburn 
Real  Property  (5th  ed.),  pp.  298,  299-300;  Gore  v.  Brazier, 
3  Mass.  544 ;  Steams  v.  Swift,  8  Pick.  532 ;  Dunseth  v.  Bank 
of  the  United  States,  6  Ohio,  77;  Hobbs  v.  Harvey ,  16  Me. 
80;  Mosher  v.  Mosher,  15  Me.  371 ;  Rannels  v.  Washington 
University,  96  Mo.  226  ;  Powell  v.  MoTison,  etc,,  Mfg,  Co., 
3  Mason,  347;  Alleman  v.  Hawley,  117  Ind.  532. 

The  judgment  is  reversed,  with  directions  to  the  circuit 
court  to  restate  its  conclusions  of  law  giving  to  the  appel- 
lant one-third  in  value  of  the  land  in  controversy,  deducting 
the  increased  value  occasioned  by  the  improvements  as  found 
by  the  court. 

FiledJan.  8, 1891. 

Motion  to  Modify  Mandate. 

Coffey,  J. — A  petition  has  been  filed  in  this  cause  pray- 
ing the  court  to  modify  the  mandate  heretofore  made.  It  is 
insisted,  as  we  understand  the  petition,  that  the  rents  and 
profits  accruing  from  the  land,  and  the  taxes  paid  by  the  ap- 
pellees, should  be  taken  into  account  in  fixing  the  quantity 
of  land  to  which  the  appellant  is  entitled. 

There  is  nothing  in  the  special  finding  in  this  case  which 
would  authorize  the  recovery  of  rents  and  profits. 

One  tenant  in  common,  who  occupies  the  land,  is  not  ac- 
countable for  rents  unless  he  excludes  his  co-tenant  or  re- 
ceives rent  from  a  third  person.  Humphries  v.  Davis,  100 
Ind.  369  ;  Grane  v.  Waggons,  27  Ind.  52. 

Under  the  finding  of  the  court  in  this  case  the  appellant 
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is  ^entitled  to  recover  as  follows :  As  to  the  tract  held  by 
Trask^  valued  at  $1,800,  with  the  improvements  thereon,  one- 
sixth  thereof  in  value.  As  to  the  tract  held  by  Clark,  valued, 
with  the  improvements  thereon,  at  $1,200,  one-sixth  thereof 
in  value.  As  to  the  tract  held  by  Drake,  valued,  with  the 
improvements  thereon,  at  $1,440,  one-sixth  thereof  in  value. 
As  to  the  tract  held  by  Hutton,  valued,  with  the  improve- 
ments thereon,  at  $8,325,  seventy-four  three  hundred  and 
thirty  thirds  thereof*  in  value.  As  the  land  and  the  im- 
provements thereon  are  inseparable,  in  the  event  any  of  the 
tracts  should  be  sold  with  a  view  of  dividing  the  proceeds,such 
proceeds  should  be  divided  in  the  proportion  above  stated. 

The  mandate  heretofore  made  in  this  cause  is  hereby  mod- 
ified so  as  to  direct  the  circuit  court  to  render  judgment  on 
the  special  finding  as  herein  indicated. 

Filed  March  21, 1891. 
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No.  14,668. 

Wolf  et  al.  v.  Zimmerman. 

Married  Woman. — Contract  of  Suretyship. — EsloppeL—A  husband  and  wife 
executed  a  second  mortgage  upon  two  parcels  of  land,  one  of  which  was 
owned  by  the  husband  and  wife  jointly,  the  other  by  the  husband  in 
severalty,  to  indemnify  the  mortgagees  against  loss  as  sureties  for  the 
husband.  To  enable  the  husband  and  wife  to  borrow  money  to  dis- 
charge the  lien  of  the  first  mortgage  and  thereby  to  avoid  a  threatened 
foreclosure,  the  indemnifying  mortgage  was  released  on  the  agreement 
of  the  husband  and  wife  to  execute  a  junior  mortgage  in  place  of  the 
released  mortgage,  and  assign  to  the  mortgagees,  as  collateral  security, 
a  note  belonging  to  the  wife. 

Heldf  that  the  wife  was  the  surety  of  the  husband  in  the  entire  transac- 
tion ;  that  she  was  entitled  to  the  possession  of  the  note  pledged  as  col- 
lateral security,  not  being  estopped  to  assert  her  right  to  the  possession, 
as  the  mortgagees,  with  knowledge  of  the  facts,  were  chargeable  with 
knowledge  of  the  legal  consequences. 

From  the  Wabash  Circuit  Court. 
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M.  H.  Kidd  and  N.  G.  Hunter,  for  appellants. 
A.  Hess,  for  appellee. 

Elliott,  J. — The  appellee  asserts  that  she  is  the  owner 
of  a  promissory  note  executed  bj  David  R.  Speichen,  and 
that  the  appellants  wrongfully  withhold  possession  of  it  from 
her.  The  controlling  questions  arise  on  the  answer.  The 
material  facts  contained  in  it  are  these :  On  the  23d  day  of 
July,  1881,  the  appellee  and  her  husband  executed  to  the 
appellants  a  mortgage  upon  two  parcels  of  land,  one  of  which 
was  owned  by  the  husband  and  wife  jointly,  the  other  by  the 
husband  in  severalty.  This  mortgage  was  executed  to  in- 
demnify the  appellants  against  loss  upon  their  undertaking 
as  sureties  for  the  husband  in  a  note  executed  by  him.  At 
the  time  the  indemnifying  mortgage  was  executed  there  were 
two  purchase- money  mortgages  upon  the  land,  one  of  these 
embraced  only  the  tract  owned  by  the  husband ;  the  other 
embraced  both  tracts.  The  holders  of  the  purchase-money 
mortgages  pressed  for  payment  of  their  liens,  and  the  mort- 
gagors sought  to  avoid  foreclosure  by  borrowing  three  thou- 
sand dollars  with  which  to  discharge  the  lien  for  the  unpaid 
purchase-money,  and  this  they  could  not  do  without  securing 
a  release  of  the  indemnifying  mortgage  executed  to  the  appel- 
lants. To  induce  the  appellants  to  release  their  mortgage, 
and  enable  the  appellee  and  her  husband  to  secure  the  money 
needed  to  pay  the  purchase-money  mortgages,  the  appellee 
and  her  husband  agreed  to  execute  a  junior  mortgage,  and 
to  assign  the  note  in  controversy  to  the  appellants.  The 
original  indemnifying  mortgage  was  released,  the  money  was 
borrowed,  a  second  indemnifying  mortgage  was  executed, 
and  the  note  was  assigned  in  due  form. 

It  seems  clear  that  the  contract  for  which  the  promissory 
note  in  controversy  stands  as  a  collateral  security  created  an 
obligation  against  the  husband  as  principal  and  that  the 
wife  occupies  the  position  of  a  surety.  The  indemnifying 
mortgage  in  which  the  wife  joined  was  not  for  her  benefit ; 
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it  secaried  no  debt  of  hers,  nor  broaght  her  any  money  or 
property.  She  was  not,  therefore,  bound  by  that  mortgage 
nor  by  the  promise  contained  in  it,  although  it  was  effective 
against  her  husband  and  his  property.  This  indemnifying 
mortgage  was  removed,  it  is  true,  from  all  the  property,  but 
it  was  not  given  to  secure  the  debt  of  the  wife  or  to  benefit 
her  in  any  manner.  At  the  outset,  the  debt,  or  obligation, 
was  unquestionably  that  of  the  husband,  at  no  time  did  it 
become  that  of  the  wife.  In  joining  ber  husband  in  exe- 
cuting a  mortgage  she  did  not  incur  a  debt  as  principal ; 
from  first  to  last  she  occupied  the  position  of  a  surety.  The 
consideration  for  the  original  mortgage  moved  to  the  hus- 
band alone,  and  that  consideration  remained  unchanged. 
The  first  indemnifying  mortgage  secured  the  sureties  of  the 
husband,  and  nothing  was  done  to  change  the  relation  of 
the  parties  to  the  original  debt.  It  is  true  that  a  wife  may 
join  with  the  husband  in  conveying  or  mortgaging  his  sep- 
arate property  for  his  debt,  but  she  does  not  become  the 
principal  obligor.  The  case  of  Fitzpatrick  v.  Papa^  89  Ind. 
17,  is  not  in  point,  for  the  reason  that  the  obligation  secured 
by  the  indemnifying  mortgage  was  not  a  lien  upon  the  laud 
of  the  wife,  since  she  could  not  bind  herself  to  indemnifv 
persons  who  assumed  the  obligation  of  sureties  for  the  debt 
of  the  husband.  The  case  of  Warey  v.  Forst,  102  Ind.  205, 
must  be  regarded  as  an  authority  against  the  appellants,  for 
it  was  there  held  that  the  obligation  of  a  married  woman  ex- 
ecuted to  secure  the  debt  of  the  husband  and  to  prevent 
threatened  litigation,  is  void.  The  fact  that  the  husband 
and  wife  were  tenants  by  entireties  of  one  of  the  parcels  of 
land  does  not  add  strength  to  the  appellants'  case,  for 
land  so  held  can  not  be  mortgaged  to  secure  the  obligation 
of  the  husband.     Dodge  v.  Kinzy,  101  Ind.  102. 

The  purchase-money  mortgages  undoubtedly  bound  both 
parcels  of  land,  but  the  appellants  neither  held  those  mort- 
gages nor  paid  any  part  of  them,  and  hence  they  can  base 
no  rights  upon  them.     All  that  they  did  was  to  consent  to 
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release  a  junior  mortgage  to  let  in  a  mortgage  to  seenre  a 
loan  to  pay  the  purchase-money  mortgages,  but  the  consider- 
ation of  their  mortgage  was  not  changed  ;  it  remained,  from 
first  to  last,  a  security  for  the  obligation  of  the  husband. 
The  question  is  not  as  to  the  consideration  which  induced 
the  appellants  to  release  their  indemnifying  mortgage  and 
accept  another  of  equal  rank,  for  the  question  is,  whose  ob- 
ligation was  secured  by  the  assignment  of  the  promissory 
note  in  controversy  ? 

The  wife  did  not  assign  the  note  to  secure  her  own  debt, 
for  she  owed  the  appellants  no  debt.  She  did  not  assign  the 
note  to  make  her  sureties  secure,  for  no  one  had  undertaken 
as  surety  for  her.  The  only  obligation  secured  was  that  of 
her  husband,  and  as  he  was  the  principal  obligor  she  could 
occupy  no  other  relation  than  that  of  surety. 

The  question  is  not  whether  the  wife  received  a  sufficient 
consideration  for  her  promise,  so  that  the  cases  of  Wolford  v. 
Powers,  85  Ind.  294,  and  Keller  v.  Orr,  106  Ind.  406,  are 
not  relevant  to  the  controversy.  The  question  is  whether 
the  wife  was,  or  was  not,  the  surety  of  the  husband?  If  she 
was,  the  contract  is  void,  for  so  the  statute  declares.  That 
she  was  a  surety,  and  not  a  principal,  seems  clear. 

If  it  be  true  that  the  wife's  contract  was  one  of  surety- 
ship (and  that  it  is  true  we  think  has  been  demonstrated), 
then  it  must  follow  that  the  appellants  obtained  no  enforce- 
able contract  from*  her;  and  if  they  obtained  no  such  con- 
tract, there  was  none  for  which  she  could  pledge  her  property 
as  collateral  security.  In  other  words,  if  the  wife's  contract 
was  void  there  was  nothing  to  secure,  and,  if  nothing  to  se- 
cure, the  appellants  could  not  possibly  acquire  a  right  to  her 
property.  That  this  is  so  is  evident  when  it  is  brought  to 
mind  that  a  void  contract  can  create  no  rights. 

There  is  no  estoppel,  for  all  the  facts  were  known  to  the 
appellants,  and  an  estoppel  can  not  exist  in  such  a  case  as 
this,  where  parties  have  the  same  knowledge  of  the  material 
facts.     The  appellants  knew  that  as  a  matter  of  fact  the  ob- 
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ligation  was  that  of  the  husband,  and  with  this  knowledge 
they  were  bound  to  know,  as  matter  of  law,  that  the  wife's 
contract  was  void.  A  party  who  has  full  knowledge  of  the 
facts  is  chargeable  with  knowledge  of  the  legal  consequences 
flowing  from  them.  Dodge  v.  Pope^  93  Ind.  480;  Krug  v. 
Davis,  101  Ind.  75. 

Judgment  affirmed. 

Filed  Jan.  9, 1891 ;  petition  for  a  rehearing  oTermled  March  21, 1891. 


♦- 


No.  15,697. 

Hinkle  v.  The  State. 

Cbimikai*  Law. — Aatault  and  BaUery, — Juri»dietum,-Cir€viU  Oourts, — The 
act  of  March  9, 1889  (Acts  1889,  p.  363),  which  provides  that  upon  con- 
viction of  assault  and  battery,  in  the  courts  named  in  the  section,  the 
punishment  shall  be  as  therein  stated,  does  not  deprive  the  circuit  court 
of  jurisdiction  of  the  offence. 

Same. —  Unreasonable  Punishment  of  Child. —  Verdict. — Rmiew  onAppeaL — On 
a  prosecution  of  a  father  for  an  assault  and  battery  on  his  child,  it  ap- 
peared that  the  father  chained  his  fourteen-year-old  child  to  a  sewing- 
machine,  and  left  her  thus  alone  in  the  house  with  her  infant  brother 
during  the  day. 

Heldy  that  a  verdict  that  the  punishment  was  unreasonable  and  unlawful, 
will  not  be  disturbed  on  appeal. 

From  the  Hamilton  Circuit  Court. 

E,  F.  Ritter,  G.  Shirts  and  M.  Vestal,  for  appellant. 
A,  O.  Smith,  Attorney  General,  D.  W.  Patty,  Prosecuting 
Attorney,  T.  J.  Kane  and  T.  P.  Davis,  for  the  State. 

Olds,  C.  J. — The  appellant  was  indicted  by  the  grand 
jury  at  the  November  term,  1889,  of  the  Hamilton  Circuit 
Court,  for  assault  and  battery  upon  one  Edith  Hinkle. 

The  appellant  filed  an  answer  in  abatement,  challenging 
the  jurisdiction  of  the  circuit  court  on  the  ground  of  the  ap- 


NOVEMBER  TERM,  1890.  491 

Hinkle  v.  The  State. 

pellant  being  the  father  of  the  said  Edith  Hinkle^  and  at  the 
time  of  the  alleged  assault  and  battery  she  was  about  twelve 
years  of  age,  and  was  under  the  custody  of  her  father,  the  ap- 
pellant. 

It  is  contended  that  in  such  cases  the  circuit  court  has  no 
jurisdiction,  the  jurisdiction  having  been  conferred  on  jus- 
tices of  the  peace,  mayors,  police  judges,  and  criminal  courts 
by  virtue  of  section  1,  of  an  act  approved  March  9,  1889. 
Acte  of  1889,  p.  363. 

A  demurrer  was  filed  to  this  answer  and  sustained. 

In  this  there  was  no  error.  The  circuit  court  has  juris- 
diction of  prosecutions  for  assault  and  battery,  and  the  sec- 
tion of  the  statute  referred  to  does  not  attempt  to  deprive 
the  circuit  court  of  such  jurisdiction.  Indeed  said  section 
of  the  statute  does  not  even  confer  or  attempt  to  confer  ju- 
risdiction .  of  the  misdemeanor  defined  in  it  on  the  courts 
named  in  the  section,  but  simply  provides  that  upon  con- 
viction in  such  courts  the  punishment  shall  be  as  stated  in 
the  section.  If  the  courts  named  therein  do  not  have  juris- 
diction of  the  misdemeanor  defined  and  created  independent 
of  the  section,  it  may  well  be  doubted  whether  such  section 
gives  the  courts  therein  named  Jurisdiction  in  such  prosecu- 
tions. If  jurisdiction  is  created  by  the  section  it  is  by  mere 
inference ;  certainly  no  jurisdiction  of  the  circuit  court  is 
takeo  or  attempted  to  be  taken  from  it. 

The  appellant  was  convicted,  and  he  filed  a  motion  for  a 
new  trial,  which  was  overruled,  and  he  excepted  and  assigns 
the  ruling  as  error. 

The  first  contention  is  that  the  verdict  is  not  sustained  by 
sufficient  evidence.  We  have  read  and  considered  the  evi- 
dence, and  we  think  no  good  would  be  accomplished  by  set- 
ting it  out  in  the  opinion  or  by  giving  a  lengthy  synopsis 
of  it.  It  relates  to  the  treatment  of  a  little  girl,  about 
twelve  years  old,  by  her  father  fastening  her  to  a  sewing- 
machine  by  a  chain  attached  to  the  girl's  ankle,  and  allow- 
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ing  her  to  remain  chained  during  the  day  except  at  meal 
times  and  unloosing  her  at  bedtime. 

The  fact  as  to  the  treatment  of  the  child  became  known  ; 
the  city  officers  were  informed  of  it,  and  she  was  released  by 
them.  AVhen  found  she  was  thus  chained  in  the  house  with 
her  little  brother  about  two  or  three  years  old,  there  being 
no  older  person  at  the  house,  the  father  (the  appellant) 
was  absent  at  his  work,  and  his  wife,  the  mother  of  the 
little  boy  and  the  step-mother  of  the  little  girl,  was  at 
the  time  absent  at  a  neighbors.  It  is  contended  on  behalf 
of  the  appellant  that  the  child  was  incorrigible;  that  he  had 
punished  her  in  other  ways,  resulting  in  no  good,  and  he 
resorted  to  this  method  of  punishment  to  work  a  reforma- 
tion in  her.  If  there  is  evidence  tending  to  support  the  verdict 
of  the  jury,  under  the  long  line  of  decisions  of  this  court  we 
can  not  disturb  it.  That  there  is  evidence  tending  strongly 
to  support  the  verdict  can  not  be  questioned.  The  father 
has  the  right  to  administer  proper  and  reasonable  chastise- 
ment to  his  child  without  being  guilty  of  an  assault  and  bat- 
tery, but  he  has  no  right  to  administer  unreasonable  chas- 
tisement or  to  be  guilty  of  cruel  and  inhuman  treatment  of 
his  child,  and  if  he  does  administer  unreasonable  chastise- 
ment and  treats  the  child  cruelly  and  inhumanly  his  acts  be- 
come unlawful,  and  if  they  are  such  as  to  constitute  an  as- 
sault aud  battery,  he  may  be  prosecuted  and  convicted. 

The  law  has  very  wisely  left  it  for  the  court  or  jury  try- 
ing the  case  to  determine  whether  the  chastisement  is  rea- 
sonable and  lawful  or  unreasonable  and  unlawful,  and  when 
they  have  passed  upon  the  acts  and  found  them  to  be  un- 
warranted, unreasonable  and  unlawful,  this  court  will  not 
disturb  the  verdict  or  finding  if  there  be  evidence  to  sustain 
it.  And,  as  we  have  said,  the  evidence  in  this  case  clearly 
supports  the  verdict.  Indeed,  it  is  a  case  in  which  this 
court  feels  more  like  commending  than  condemning  the  ver- 
dict. Parents  bringing  children  into  the  world  owe  to  them 
and  to  the  community  the  iluty  of  caring  for  and  properly 


NOVEMBER  TERM,  1890.  493 

Schlotter  v.  The  State,  ex  rd.  Ctoy. 

training  them  in  infancy  and  corbing  the  evil  tendencies  at 
a  time  and  at  an  age  when  it  can  be  done  without  resorting 
to  excessive  punishment  and  cruel  and  inhuman  treatment, 
and  if  the  parent  neglects  the  proper  training  of  his  child 
and  permits  it  to  go  unrestrained  until  its  vicious  habits  arc 
so  fixed  as  not  to  yield  to  reasonable  chastisement,  it  is  his 
duty  to  adopt  some  other  method  for  the  reformation  of  his 
child  than  brute  force  and  abuse.  Indeed,  it  is  ques- 
tionable whether  the  latter  does  not  tend  rather  to  engender 
malice  and  develop  a  malignant  spirit  in  a  child  than  an 
obedient  and  kindly  disposition. 

It  is  next  contended  that  the  court  erred  and  was  guilty 
of  an  abuse  of  discretion  in  refusing  to  allow  a  change  of 
venue  from  the  county.  This  motion  was  submitted  on  affi- 
davits and  counter-affidavits,  and  we  can  not  say  that  there 
was  any  abuse  of  discretion. 

The  mode  by  which  the  jury  arrived  at  a  verdict,  the  facts 
relating  to  the  association  and  boarding  place  of  a  juror 
during  the  trial,  and  that  the  punishment  is  excessive,  are 
each  set  out  as  causes  for  a  new  trial.  We  have  examined 
these  questions  and  think  they  constitute  no  cause  for  a  re- 
versal of  the  judgment. 

Judgment  affirmed,  with  costs. 

Filed  Feb.  5, 1891 ;  petition  for  a  rehearing  overruled  March  20, 1891. 
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OoMmrUANCE. — AppHcaHon/or  TJnaupporied  by  AffidavU, — Disregarding  of,--' 
An  application  for  a  postponement  of  a  trial  on  account  of  the  absence 
of  awitnessy  which  is  unsupported  by  the  affidavit  required  by  section 
410|  B.  S.  1881,  mav  be  properly  disregarded. 

New  Tbiai*. — RtfuMol  of  ApplieoHon  for  Continuance, — ^The  refusal  of  an 
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application  for  a  continuance  on  the  ground  of  the  absence  of  a  witness 
is  not  cause  for  a  new  trial  where  the  facts  expected  to  be  proved  bj  the 
absent  witness  were  proved  by  another  witness  as  fully  as  it  was  possi- 
ble to  prove  them. 
Abgument  of  Counsel. — Misconduct, — Where  the  prosecuting  attorney, 
in  argument,  spoke  of  a  witness  for  the  defendant  as  *'  this  scoundrel 
who  has  served  a  term  in  the  penitentiary/'  there  being  no  evidence  to 
support  the  charge,  he  was  guilty  of  misconduct,  and  the  refusal  of  the 
court,  upon  objection  made,  to  attempt  to  correct  it,  was  reversible  er- 
ror. 

From  the  Noble  Circuit  Court. 

H.  O.  Zimmerman  and  jF.  M.  Prickett,  for  appellant. 
N,  Prentiss  and  H.  C.  Peterson,  for  appellee. 

Coffey,  J. — This  was  a  prosecution  for  bastardy.  A  trial 
of  the  cause  in  the  circuit  court  by  jury  resulted  in  a  verdict 
for  the  appellee,  upon  which  the  court,  over  a  motion  for  a 
new  trial,  rendered  judgment. 

The  assignment  of  error  calls  in  question  the  correctness 
of  the  ruling  of  the  circuit  court  in  overruling  the  motion 
for  a  new  trial. 

It  appears  by  a  proper  bill  of  exceptions  that  when  this 
cause  was  called  the  appellant  announced  his  willingness  to 
enter  upon  the  trial  of  the  same.  After  the  jury  had  been 
sworn  to  try  the  cause  the  appellant  ascertained  that  one  of 
his  witnesses  was  not  present,  and,  orally,  announced  that 
fact  to  the  court,  and  asked  that  the  cause  be  postponed  in 
order  to  enable  him  to  procure  the  testimony  of  such  wit- 
ness, but  upon  an  objection  made  by  the  prosecuting  attorney, 
the  court  announced  that  a  postponement  would  not  be 
granted,  and  thereupon  stated  that  an  attachment  would  be 
awarded  that  the  witness  might  be  brought  into  court  before 

the  close  of  the  trial.     An  attachment  for  the  witness  was 

> 

issued,  which  was  returned  before  the  evidence  in  the  cause 
was  closed. 

It  appeared  by  the  return  of  the  oflScer  who  served  the 
writ  of  attachment  that  the  witness  was  sick  and  unable  to 
attend  the  court.     Appellant  did  not  renew  his  motion  to 
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postpone  the  trial,  nor  was  any  affidavit,  at  any  time,  filed 
by  the  appellant,  or  by  any  one  on  his  behalf,  showing  cause 
for  the  eontinaance  or  postponement  of  the  trial. 

Section  410,  R.  S.  1881,  provides  that  a  motion  to  post- 
pone the  trial  on  account  of  the  absence  of  evidence  can  be 
made  only  upon  affidavit.  If  the  motion  is  made  on  account 
of  an  absent  witness,  the  affidavit  must  show  what  facts  the 
affiant  believes  the  witness  will  prove,  and  that  he  is  unable 
to  prove  such  facts  by  any  other  witness  whose  testimony 
can  be  as  readily  procured. 

The  application  made  by  the  appellant  to  postpone  the 
trial,  prior  to  the  time  the  attachment  for  the  witness  was 
issued,  was  properly  disregarded  by  the  court,  as  it  was  not 
supported  by  affidavit.  After  the  return  of  the  verdict  in 
the  cause  the  appellant,  with  his  motion  for  a  new  trial,  filed 
an  affidavit  in  which  is  set  out  the  facts  he  expected  to  prove 
by  the  absent  witness.  It  appears  by  the  bill  of  exceptions 
on  file  containing  the  evidence  in  the  cause,  that  the  appel- 
lant had  another  witness  by  whom  he  did  prove  the  facts  he 
expected  to  prove  by  the  absent  witness  as  fully  as  it  was 
possible  to  prove  them.  We  are  not  advised  as  to  the  ground 
upon  which  the  court  announced  that  the  trial  would  not  be 
postponed  on  account  of  the  absence  of  this  witness,  but  we 
must  presume  in  favor  of  its  ruling.  If  it  was  upon  the 
ground  that  there  was  a  witness  present  by  whom  the  same 
fibcts  could  be  proven,  then  the  ruling  was  undoubtedly  cor- 
rect. 

As  the  appellant  knew  of  the  absence  of  his  witness  at  the 
time  of  the  commencement  of  the  trial,  and  made  no  proper 
application  to  postpone  the  trial  on  that  account,  we  do  not 
think  he  should  be  heard  to  say,  after  taking  his  chances  as 
to  the  result,  that  he  was  surprised.  In  our  opinion  the 
court  did  not  err  in  refusing  to  grant  a  new  trial  on  the 
ground  of  surprise.     Stewart  v.  Smithy  111  Ind.  526. 

During  the  argument  of  the  cause  counsel  for  the  State, 
who  was  the  deputy  prosecutor,  in  speaking  of  one  Thomp- 
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SOD,  a  witness  who  testified  on  behalf  of  the  appellant,  used 
the  following  language  : 

'^  I  can  not  express  my  contempt  for  a  man  twenty-nine 
years  of  age  that  will  ask  his  neighbor's  daughter  into  one 
of  these  holes  and  have  her  seduced.  This  contemptible 
puke  takes  her  there,  within  a  hundred  rods  of  his  wife,  and 
gets  her  drunk,  then  says  I  slander  him/' 

In  speaking  of  the  same  witness  counsel  also  used  the  fol- 
lowing language :  '^  This  scoundrel  who  has  served  a  term 
in  the  penitentiary." 

In  speaking  of  all  the  witnesses  called  by  the  appellant, 
counsel  for  State  used  the  following  language :  '^  There  was 
not  a  man  on  the  stand  that  was  capable  of  proving  the  char- 
acter of  a  decent  dog." 

To  each  of  the  above  expressions  the  appellant  objected, 
on  the  ground  that  the  same  was  improper  and  not  within 
the  evidence,  and  asked  that  the  counsel  be  by  the  court  cor- 
rected, the  remarks  stricken  out,  and  that  the  counsel  be 
ordered  to  desist  from  pursuing  such  remarks,  but  the  court 
declined  to  interfere,  and  the  appellant  excepted. 

In  view  of  the  facts  developed  by  the  testimony  of  the  re- 
latrix  in  this  case,  it  would  be  difficult  to  restrain  counsel  in 
the  matter  of  denouncing  the  conduct  of  the  appellant  and 
the  witness  Thompson.  We  would  not  reverse  this  cause  on 
account  of  the  use  of  any  language  merely  denunciatory  of 
their  conduct,  but  the  charge  that  Thompson  had  served  a 
term  in  the  penitentiary  was  something  more  than  mere  de- 
nunciation ;  it  was  a  charge,  in  no  wise  connected  with  his 
conduct  relating  to  the  cause  on  trial,  which  may  have  seri- 
ously affected  his  credibility  as  a  witness  in  the  cause.  It  is 
not  necessary  that  we  should  inquire  as  to  whether  proof  of 
the  fact  that  he  had  served  a  term  in  the  penitentiary  would 
have  been  admissible,  as  affecting  his  credibility,  as  no  ques- 
tion of  the  kind  is  presented  by  the  record.  It  is  sufficient 
to  say  that  the  charge  was  made  by  counsel  without  any  proof 
to  support  it,  and  when  the  objection  was  made  it  was  error 
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for  the  court  to  refuse  the  correction  asked.  Rudolph  v. 
Landwerlen^  92  Ind.  34 ;  School  Town  of  Rochester  v.  Shaw, 
100  Ind.  268 ;  BesaeUe  v.  State,  101  Ind.  85  ;  Brow  v.  StaU, 
103  Ind.  133 ;  Campbell  v.  Maher,  105  Ind.  383 ;  Ndaon  v. 
Welch,  115  Ind.  270;  Troyer  v.  State,  ex  rel.y  115  Ind.  331. 
There  was  no  attempt  made  by  the  court  to  correct  or  remedy 
this  misconduct  of  counsel  at  the  time  objection  was  made, 
nor  was  any  such  attempt  made  in  the  instructions  subse- 
quently given. 

For  this  error  the  judgment  must  be  reversed. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
grant  a  new  trial. 

McBride,  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  March  31, 1891. 
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HuHBAim  ASJ>  V^nfiL— Bankruptcy, —  Wife*8  Inchoate  Interest — ^Where  the 
land  of  a  bankrupt  was  sold  under  an  order  made  in  the  bankruptcy  pro- 
ceeding in  1878,  the  wife  became  the  owner  at  the  time  of  the  sale  of  an 
absolute  interest  in  the  land. 

Same. — EatoppeL — Under  the  then  existing  laws  a  married  woman  could 
not  lose  title  hj  estoppel  in  the  lands  of  her  husband. 

Partition.— riifew  Issue. — Neiv  Trial  as  of  Right — Where  title  is  put  in  is- 
sue, in  a  partition  proceeding,  and  there  is  an  adjudication  upon  it|  a 
new  trial  as  of  right  if>  demand  able. 

From  the  Grant  Circuit  Court. 

fl.  Brovmlee  and  W,  H,  Carroll,  for  appellant. 
0.  W.  Harvey  and  S.  J,  Paulua,  for  appellees. 

Elliott^  J. — The  appellees^  in  their  complaint,  assert 
title  in  fee  simple  to  the  land  in  dispute^  and  specifically  set 
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forth  the  nature  of  their  title.  The  title  which  they  assert 
is  claimed  through  Elizabeth  Rodgers,  deceased,  who  was 
the  wife  of  John  R.  Rodgers.  The  husband  was  adjudged 
a  bankrupt,  and  the  property  was  sold  under  an  order  made 
in  the  bankruptcy  proceedings,  on  the  first  day  of  February, 
1878. 

It  may  be  said,  as  well  at  the  outset  as  elsewhere,  that, 
upon  the  sale  under  the  order  in  bankruptcy,  the  title  of  the 
ancestor  of  the  appellees  became  vested.  Elliott  v.  Cakf  IIS 
Ind.  383  (393),  and  cases  cited;  Ketchum  v.  Schioketanz,  73 
Ind.  137.  The  wife  of  the  bankrupt,  therefore,  became  the 
owner  of  an  absolute  estate  in  the  land  in  the  year  1878. 

The  counter-claim  of  the  appellant  alleges  facts  which,  it 
is  probable,  would  constitute  an  estoppel  against  one  not  un- 
der legal  disability,  but  which  can  not  be  deemed  to  create 
an  estoppel  against  a  married  woman  under  the  law  in  force 
when  the  acts  asserted  as  an  estoppel  were  performed.  It  has 
been  so  often  decided  that  a  married  woman  could  not  lose 
title  by  estoppel  in  the  lands  of  her  husband,  under  the  for- 
mer laws,  that  it  is  almost  unnecessary  to  cite  authorities. 
Wilhite  V.  Hamrick^  92  Ind.  594;  City  of  Indianapolis  v. 
Patterson^  112  Ind.  344.  There  was  no  error  in  sustaining 
appellees'  demurrer  to  the  appellant's  counter-claim. 

A  motion  for  a  new  trial,  as  of  right,  was  filed  by  the  ap- 
pellant and  denied  by  the  court.  Upon  this  ruling  is  pre- 
sented the  only  question  of  difficulty  that  arises  in  the  case. 
It  is  well  settled  that  the  title  to  real  estate  is  not  ordinarily 
in  issue  in  proceedings  for  partition.  Davis  v.  Lennen,  125 
Ind.  186,  and  cases  cited.  Whatever  else  may  be  said  of 
the  soundness  of  many  of  these  decisions,  it  must  be  said 
that  it  is  our  duty  to  adhere  to  them,  as  the  rule  they  declare 
has  become  a  rule  of  property.  But,  while  the  rule  stated  is 
a  settled  one,  it  is  equally  well  settled  that  title  may  be  put 
in  issue  in  partition  proceedings.  Isbell  y.  Stewart,  125  Ind. 
112;  McMahan  v.  Newcomer,  82  Ind.  565  and  cases  cited; 
LuntzY.  Greve,  102   Ind.  173;  Thorp  v.  Hanes,  107   Ind. 
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324 ;  Spencer  v.  McGonagle,  107  Ind.  410;  Woolery  v.  Gray- 
son,  110  Ind,  149 ;  Watson  v.  Camper,  119  Ind.  60;  VHom- 
medieu  v.  Cincinnati,  etc,  R.  W,  Co.,  120  Ind.  435.  It 
seems  quite  clear  that  the  complaint  asserts  title,  for  it  not 
only  alleges  that  the  appellees  are  the  owners  in  fee^  but  it 
also  specifically  states  facts  showing  that  such  is  the  nature 
of  their  title.  This  was  certainly  an  assertion  of  title  and  a 
challenge  to  the  appellant  to  join  issue  upon  that  question. 
Dumont  v.  Dufore,  27  Ind.  263;  Indiana,  etc,,  R,  W,  Go. 
V.  Allen.  113  Ind.  581 ;  Rogers  v.  Beach,  115  Ind.  413;  Biselv. 
Tucker,  121  Ind.  249,  and  cases  cited.  The  appellant  accepted 
the  issue  tendered,  and  the  court  decreed  that  the  appellees 
were  the  owners  in  fee,  so  that  there  was  an  issue  as  to  the 
title  and  an  adjudication  upon  that  issue.  The  case  is,  for 
the  reasons  stated,  not  an  ordinary  one  for  the  partition  of 
lands ;  if  it  were,  a  new  trial,  as  of  right,  would  sot  be  de- 
mandable.  Fralich  v.  Moore,  123  Ind.  75  (77),  and  cases 
cited ;  Gullett  v.  Miller,  106  Ind.  75.  Assuming,  upon  the 
strength  of  what  has  been  said,  that  title  was  in  issue  and 
that  there  was  an  adjudication  upon  it,  the  resulting  ques- 
tion is,  does  the  fact  that  in  addition  to  the  settlement  of  the 
issue  of  title  the  right  to  j)artition  was  also  asked,  pre- 
clude the  appellant  from  successfully  asking  a  new  trial  as 
of  right?  Our  judgment  is  that  this  fact  does  not  destroy 
his  right  to  a  new  trial  under  the  statute.  We  do  no  more 
than  give  effect  to  our  decisions  in  holding  that  where  title 
is  directly  and  actually  a  principal  issue  in  the  case  a  new 
trial,  as  of  right,  must  be  awarded.  Kreitline  v.  Franz,  106 
Ind.  369 ;  Hammann  v.  Mink,  99  Ind.  279;  Cooler  v.  Baston, 
89  Ind.  185;  Physio-Medical  College  v.  Wilkinson,  89  Ind. 
23.  The  trial  court  erred  in  overruling  the  motion  for  a 
new  trial  as  of  right.         { 

We  have  not  found  it  necessary  to  examine  the  point 
made  by  the  appellee  that  there  is  no  bill  of  exceptions. 
Under  the  decisions  in  Physio- Medical  College  v.  Wilkinson, 
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^upra ;  Gox  v.  Dill,  85  Ind.  334 ;  Stout  v.  Duncatiy  87  Ind. 
383,  and  Stanley  v.  Holliday,  113  Ind.  525,  no  bill  of  excep- 
tions was  necessary  as  the  motion  was  made  in  term  time. 

Judgment  reversed. 

Filed  March  31, 1891. 
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The  City  op  New  Albany  v.  McCulloch. 

MuNldPAli  C0RPOIU.TION.— De/eettve  Sidewalk,^ Permmal  If^nes, — Read" 
ing, — OomplaitU. — A  complaint  against  a  city  to  recover  for  an  injury  in 
consequence  of  a  defective  sidewalk,  which  alleges  that  a  sidewalk  had 
been  negligently  left  oat  of  repair  and  unsafe  for  use,  of  which  the  city 
had  notice  for  more  than  a  month ;  that  while  plaintiff  was  carefully 
walking  along  it  in  the  night-time,  it  gave  way  under  his  weight,  by  rea- 
son of  its  decayed  condition,  and  he  was,  without  fault  on  his  part,  pre- 
cipitated down  an  embankment,  sustaining  injuries,  states  a  cause  of 
action. 

Same. — FaUure  to  Place  SignaU.—S\ich  complaint  is  not  defective  for  fail- 
ing to  allege  that  proper  signals  of  the  dangerous  condition  of  the  side- 
walk were  negligently  omitted  to  be  placed  so  as  to  warn  travellers  of 
its  dangerous  condition. 

8a  M£. — Defence  AdmissibU  under  General  Denial  may  be  Struck  OuL — An 
answer  to  such  complaint,  pleaded  with  the  general  denial,  which  al- 
leges that  the  plaintiff  knew  the  defective  condition  of  the  sidewalk, 
but  that,  notwithstanding  such  knowledge,  he  voluntarily,  and  of  his  own 
free  will,  ventured  to  travel  on  the  same,  and  assumed  the  risk  of  his 
journey  thereon,  may  properly  be  stricken  out,  since  it  alleges  only 
such  matters  as  are  admissible  under  the  general  denial. 

Sams. — Defence. — In  such  action  an  answer  alleging  that  the  city  was  in- 
debted up  to  the  constitutional  limit,  and  had  no  funds  available  for 
the  repair  of  its  streets  and  sidewalk,  presents  no  defence,  since  a  city 
has  power  under  sections  3162, 3164, 3165,  R.  8. 1881,  to  repair  its  streets 
and  sidewalks  at  the  expense  of  adjacent  property-owners. 

Ikstructions  to  Juby. — Where  it  does  not  appear  that  all  the  instrac- 
tions  given  are  in  the  record,  an  objection  that  the  court  erred  in  re- 
fusing to  give  certain  instructions  ssked,  is  unavailing. 

JimoR. — Miseonduet  of. — New  IHcU. — Misconduct  of  a  juror  in  separating 
from  the  other  jurors,  after  they  had  retired  to  deliberate  of  their  ver- 
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diet,  withoat  the  permission  of  the  court,  and  remaining  ont  of  sight  of 
the  bailiff  and  the  .other  jurors  for  a  half  hour,  when  it  appears  that 
daring  such  absence  he  did  not  communicate  with  any  one  in  relation 
to  the  case  or  upon  anj  subject  connected  therewith,  is  not  such  mis- 
conduct as  to  authorize  a  new  trial. 

From  the  Floyd  Circuit  Court. 

<7.  D.  KeUo,  for  appellant. 
A.  Dowlingf  for  appellee. 

Coffey^  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  instituted  in  the  Floyd  Circuit  Court,  to  re- 
cover damages  on  account  of  personal  injuries  sustained  by 
the  appellee  by  reason  of  a  defective  sidewalk. 

The  complaint  alleges,  among  other  things,  that,  on  the 
29th  day  of  January,  1887,  a  certain  street  in  the  city  of 
New  Albany,  commonly  called  State  street,  was  much  trav- 
elled and  used  by  the  citizens  of  said  city,  and  the  public 
generally,  as  a  public  highway ;  that  all  that  part  of  said 
street  between  Cherry  street  and  the  line  of  Monroe  street 
was  constructed  on  an  embankment  and  fill,  from  twelve  to 
fifteen  feet  high ;  that  said  city  constructed,  and,  for  more 
than  ten  years  immediately  preceding  said  day,  had  main- 
tained a  board  walk  or  pavement  on  and  along  the  east  side 
of  said  embankment  and  fill  between  said  Cherry  street  and 
the  line  of  Monroe  street,  said  board  walk  being  intended 
for  the  use  of,  and  being  used  by,  foot  passengers  travelling 
along  said  street ;  that  said  walk  was,  by  the  appellant,  neg- 
ligeutly  allowed  to  become  out  of  repair,  decayed,  weak  and 
unsafe  for  use;  that  the  appellant  had  notice  of  the  unsafe 
and  decayed  condition  of  the  said  walk  for  more  than  one 
month  before  the  date  first  above  named,  but  failed  and  neg- 
lected to  improve  and  repair  the  same,  and  make  it  safe  for 
use  and  travel;  that,  on  the  said  29th  day  of  January,  1887, 
in  the  night-time,  the  appellee  was  lawfully  travelling  on  said 
street,  and  by  reason  of  the  weak,  decayed  and  unsafe  con- 
dition of  the  said  board  walk  on,  over  and  along  which  the 
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appellee  was  then  and  there  carefully  walking,  the  same 
broke  and  gave  way  under  his  weighty  and  he  was^  without 
fault  on  his  part,  precipitated  down  the  said  embankment, 
said  walk  and  the  timbers  thereof  falling  upon  him,  by  rea- 
son of  which  he  suffered  certain  described  serious  and  per- 
manent injuries. 

To  this  complaint  the  court  overruled  a  demurrer,  and  the 
appellant  excepted. 

The  appellant  thereupon  filed  an  answer  in  three  para- 
graphs. The  court,  on  motion,  struck  out  the  second  para- 
graph of  the  answer,  and  also  sustained  a  demurrer  to  the 
third,  and  the  appellant  excepted. 

A  trial  of  the  cause  by  jury  resulted  in  a  verdict  for  the 
appellee,  upon  which  the  court,  over  a  motion  for  a  new  trial, 
rendered  judgment. 

The  first  question  presented  for  our  consideration  under 
the  assignment  of  error  relates  to  the  sufficiency  of  the  above 
complaint. 

In  our  opinion  the  complaint  states  a  cause  of  action  against 
the  appellant  and  in  favor  of  the  appellee.  City  of  Lafayette 
V.  Weaver^  92  Ind.  477 ;  Oity  of  Waahinffton  v.  Small,  86  lud. 
462. 

In  the  case  last  cited  it  was  held  that  a  complaint  against 
a  city  to  recover  for  an  injury  in  consequence  of  a  defective 
sidewalk,  which  alleged  that  the  sidewalk  had  been  negli* 
gently  left  out  of  repair  and  dangerous  for  two  months, 
of  which  the  city  had  notice ;  that  when  walked  upon  it 
tipped,  because  its  supports  had  been  washed  away,  in  conse- 
quence of  which  the  plaintiff,  in  passing,  without  fault,  and 
being  ignorant  of  danger,  slipped  and  fell,  sustaining  in- 
juries, stated  a  cause  of  action,  A  city  is  bound  to  use  active 
vigilance  to  discover  and  repair  defects  in  its  streets  and 
sidewalks,  while  the  traveller  is  bound  to  use  ordinary  care 
to  avoid  injury. 

The  objection  urged  by  the  appellant  to  this  complaint  is 
that  it  does  not  contain  any  allegation  that  proper  signals  of 


NOVEMBER  TERM,  1890.  603 

The  City  of  New  Albany  v.  McCuUoch. 

the  dangerous  condition  of  the  sidewalk  were  negligently 
omitted  to  be  placed  so  as  to  warn  travellers  of  its  dangerous 
condition. 

Under  the  case  made  by  the  complaint  in  this  case  we  do 
not  think  any  such  allegation  was  necessary.  The  court  did 
not  err,  in  our  opinion,  in  overruling  the  demurrer  of  the 
appellant  to  the  complaint  in  this  cause. 

The  second  paragraph  of  the  answer  averred  that  the  ap- 
pellee knew  the  defective  condition  of  the  sidewalk  described 
in  his  complaint,  and  that,  notwithstanding  such  knowledge, 
he  voluntarily,  and  of  his  own  free  will,  ventured  to  travel 
on  the  same,  and  assumed  the  risk  of  his  journey  thereon. 

There  was  no  error  committed  by  the  court  in  striking 
out  this  answer.  All  the  matters  therein  averred  were  ad- 
missible under  the  general  denial  which  was  pleaded,  and 
the  appellant,  for  that  reason,  was  not  injured  by  the  ruling 
of  the  circuit  court.  Keteham  v.  Brazily  etc.,  Goal  Co.,  88 
Ind.  615 ;  Boyce  v.  Graham,  91  Ind.  420. 

The  third  paragraph  of  the  answer  avers  that  the  city  of 
New  Albany  is  a  municipal  corporation  of  the  State,  having 
a  population  of  less  than  twenty  thousand,  as  ascertained  by 
the  last  census  taken  by  the  United  States;  that  its  fiscal 
year  began  on  the  1st  day  of  June,  1886,  and  ended  on  the 
31st  day  of  May,  1887 ;  that  its  council  determined  that 
nine-tenths  of  one  per  cent,  of  the  ad  valorem  tax  would  be 
sufficient  to  raise  money  enough  to  meet  and  discharge  all 
current  expenses  and  obligations  that  might  accrue  during 
that  fiscal  year;  that  on  the  29th  day  of  January,  1887,  and 
for  more  than  five  years  previous  thereto,  the  city  was  in- 
debted, evidenced  by  bonds,  notes  and  other  obligations, 
theretofore  issued  and  negotiated  by  it,  to  an  amount  of  over 
$400,000,  which  indebtedness  largely  exceeds  two  per  centum 
of  the  value  of  the  taxable  property  of  said  city ;  that  for 
more  than  one  month  prior  to  appellee^s  injury  appellant 
had  caused  to  be  expended,  and  had  anticipated,  its  general 
purpose  funds  in  improving  and  maintaining  its  streets,  al- 
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leys,  bridges,  sewers,  its  fire  department,  and  other  depart- 
ments of  municipal  government,  and  for  more  than  one  month 
prior  to  the  29th  day  of  January,  1887,  it  had  no  funds 
available  at  its  disposal,  or  within  its  control,  which  would 
have  enabled  it  to  repair  and  replace  the  sidewalk  mentioned 
in  the  complaint,  and  put  the  same  in  a  safe  and  passable 
condition. 

Section  1,  article  13,  of  our  State  Constitution  provides 
that  ^^  No  political  or  municipal  corporation  in  this  State 
shall  ever  become  indebted,  in  any  manner  or  for  any  pur- 
pose, to  an  amount,  in  the  aggregate  exceeding  two  per 
centum  on  the  value  of  the  taxable  property  within  such 
corporation,  to  be  ascertained  by  the  last  assessment  for  State 
and  county  taxes  previous  to  the  incurring  of  such  indebt- 
edness; and  all  bonds  or  obligations,  in  excess  of  such 
amount,  given  by  such  corporation,  shall  be  void.'' 

The  appellant  contends  that  as  it  had  exhausted  its  availa- 
ble funds  it  was  excused,  by  reason  of  the  above  constitu- 
tional provision,  from  repairing  the  sidewalk  upon  which 
the  appellee  was  injured. 

It  was  intended  'by  this  provision  of  our  Constitution  to 
prevent  political  or  municipal  corporations  from  contracting 
large  debts  payable  out  of  general  taxes  to  be  collected  from 
the  people  residing  or  owning  property  within  the  corporate 
limits.  Having  this  purpose  in  view  the  amount  of  indebt- 
edness which  corporations  may  contract  is  specifically  lim- 
ited. But  assessments  for  street  improvements  or  street  re- 
pairs are  not  general  taxes  payable  by  the  people  generally, 
but  they  are  made  against  those  whose  property  is  benefited, 
upon  the  assumption  that  the  property-owner  is  benefited  in 
a  sum  equal  to  the  assessment.  The  corporation,  as  such,  is 
not  liable  for  such  assessments.  Section  3162,  R.  S.  1881, 
provides  that  the  common  council  of  a  city  shall  have  power 
to  compel  the  owner  or  owners  of  any  lot  or  part  of  a  lot  on 
any  street  or  alley,  or  upon  any  part  of  any  street  or  alley, 
to  repair  the  sidewalks  in  front  of  their  respective  lots  or 
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parts  of  lots ;  aud  in  case  the  owner  or  owners  of  any  lot  or 
part  of  a  lot  on  any  street  or  alley,  or  any  part  thereof, 
fails  or  refases  to  repair  the  sidewalks  in  front  of  their  lots 
the  common  council  may  cause  such  repairs  to  be  made  by 
the  street  commissioner,  at  the  cost  and  expense  of  the  owner 
or  owners  of  such  lot  or  lots.  Under  the  provisions  of  sec* 
tions  3164  and  3165  the  costs  of  such  repairs  may  be  col- 
lected from  the  owners  of  such  lots  without  expense  to  the 
city.  . 

In  the  case  of  Quill  v.  Oity  of  Indianapolis^  124  Ind.  292, 
it  was  held  that  under  the  provisions  of  the  act  of  March 
8th,  1889,  upon  the  subject  of  street  improvements,  bonds 
or  certificates  iss.ued  in  pursuance  of  the  provisions  of  the 
act  did  not  create  an  indebtedness  within  the  inhibition  of 
the  constitutional  provision  we  are  now  considering,  as  they 
are  payable  out  of  a  fund  accumulated  from  assessments 
made  against  the  property  benefited  by  the  improvement. 
See,  also.  Board,  e<c.,  v.  Fullen,  111  Ind.  410:  Strieb  v.  Chz, 
HI  Ind.  299;  Board,  etc.,  v.  Hill,  115  Ind.  316;  Gty  of 
Valparaiso  v.  Gardner,  97  Ind.  1. 

So  in  case  of  repairs,  the  expense  thereof  is  paid  by  the 
adjacent  property  owner  whose  real  estate  is  supposed  to  be 
benefited  in  a  sum  equal  to  the  assessment  made  for  that 
purpose.  A  municipal  corporation,  as  such,  receives  no  ben- 
efit from  the  improvement  or  repair  of  its  streets,  but  the 
benefit  is  said  to  inure  to  owners  of  lots  abutting  upon  the 
street  so  improved  or  repaired. 

An  examination  of  the  statutes  above  referred  to  will  dis- 
close the  fact  that  cities  in  this  state  are  clothed  with  power 
to  improve  and  keep  in  repair  their  streets  and  alleys  with- 
out expense  to  the  city,  and  where  such  power  exists  we  do 
not  think  it  is  a  defence,  when  sued  for  injuries  occurring  by 
reason  of  its  heglect  to  keep  the  streets  in  repair,  to  say  it 
had  no  funds  with  which  to  pay  for  such  repairs.  As  the 
streets  are  improved  and  kept  in  repair  at  the  expense  of  the 
adjacent  property  owners,  paid  by  assessments  made  in  pro- 
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portion  to  the  benefits  received^  and  not  out  of  the  city 
treasury,  debts  created  for  that  purpose,  to  be  paid  in  that 
mode,  do  not  fall  within  the  evil  intended  to  be  prevented 
by  the  constitutional  provision  above  set  out. 

We  are  of  the  opinion  that  the  answer  under  considera- 
tion was  not  sufficient  to  bar  the  cause  of  action  set  up  in 
the  complaint,  and  that  the  court  did  not  err  in  sustaining  a 
demurrer  thereto. 

The  remaining  questions  in  the  case  relate  to  the  action 
of  the  circuit  court  in  overruling  the  appellant's  motion  for 
a  new  trial. 

It  is  insisted  by  the  appellant  that  the  verdict  of  the  jury 
is  not  supported  by  the  evidence  in  the  record,  but  we  think 
otherwise.  The  evidence  before  us  abundantly  supports  the 
verdict  of  the  jury. 

No  objection  is  made  to  the  instructions  given  by  the 
court,  but  it  is  urged  that  the  court  erred  in  refusing  to  give 
certain  instructions  asked  by  the  appellant. 

This  contention  is  met  by  the  appellee  with  the  objection 
that  it  does  not  appear  that  all  the  instructions  given  by  the 
court  are  in  the  record.  This  objection  seems  to  be  well 
taken.  We  have  been  unable  to  find  any  authentic  state- 
ment of  any  kind  in  the  record  from  which  it  can  be  inferred, 
as  in  Orubb  v.  StaUy  117  Ind.  277,  that  all  the  instructions 
given  by  the  court  to  the  jury  are  before  us. 

In  this  condition  of  the  record  we  can  not  consider  the 
ruling  of  the  circuit  court  in  refusing  to  give  the  instructions 
asked,  as  they  may  have  been  included  in  those  given.  Ford 
V.  Ford,  110  Ind.  89;  Lehman  v.  Hawks,  121  Ind.  641. 

Finally^  it  is  contended  by  the  appellant  that  one  of  the 
jurors  who  tried  the  cause  was  guilty  of  such  misconduct  as 
entitles  it  to  a  new  trial. 

It  appears,  by  affidavits  on  file,  that  one  of  the  jurors  sep- 
arated from  the  remaining  eleven,  after  they  had  retired  to 
deliberate  of  their  verdict,  without  the  permission  of  the 
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court,  and  remained  out  of  sight  of  the  bailiff  and  the  other 
jurors  for  one  half  hour. 

In  support  of  the  verdict  the  appellee  filed  the  affidavit  of 
the  juror  who  absented  himself  to  the  effect  that  during  his 
absence  from  the  other  jurors  he  did  not  communicate  with 
any  one  in  relation  to  the  case,  or  upon  any  subject  con- 
nected therewith. 

Misconduct  of  a  juror^  in  order  to  be  sufficient  to  author- 
ize the  grantingof  a  new  trial,  must  be  gross,  and  must  have 
resulted  in  probable  injury  to  the  complaining  party.  Har^ 
rison  v.  PWc6, 22  Ind.  166  ;  Whelehell  v.  State,  23  Ind.  89 ; 
Medler  v.  State,  ex  rd.,  26  Ind.  171 ;  Carter  v.  Ford  Plate 
Glass  Co.,  86  Ind.  180. 

However  reprehensible  the  conduct  of  the  juror  who  ab- 
sented himself  from  the  others  may  have  been,  under  the 
showing  that  he  had  no  communication  with  any  person 
upon  the  subject  of  the  case  which  he  was  sworn  to  try,  we 
think  it  can  not  be  inferred  that  his  absence  probably  in- 
jured the  appellant.  In  the  absence  of  such  a  showing,  we 
have  seen  that  his  misconduct  was  not  sufficient  to  authorize 
a  new  trial. 

We  are  of  the  opinion  that  there  is  no  available  error  in 
the  record. 

Judgment  affirmed. 

Filed  March  20, 1891. 
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FRAUDULEirr  Conveyance. — Assignment.— Creditors  Preferred  by  Mortgages 
Given  Them, — Part  of  Assignment, — A  debtor  in  falling  circumstances  and 
contemplating  making  an  assignment  of  all  his  property  for  the  benefit 
of  his  creditors,  may  prefer  such  of  his  creditors  as  he  sees  fit  to  do  so, 
by  executing  to  them  mortgages  upon  his  property  to  secure  their  debt^ ; 
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and  if  the  transaction  is  in  good  faith  it  matters  not  how  short  an  in- 
terval  of  time  there  is  between  the  execution  of  such  mortgages  and  the 
deed  of  assignment,  so  that  the  former,  in  point  of  time,  in  their  exe- 
cation,  precede  the  latter.  Such  mortgages  do  not  become  a  part  of 
the  assignment,  and  are  not  to  be  taken  in  connection  with  the  deed 
thereof. 

From  the  Noble  Circuit  Court. 

L.  W.  Welker  and  H.  G.  Zimmerman^  for  appellants. 
iJ.  P.  Barr  and  L.  H,  Wrigley,  for  appellees. 

Berkshire,  J. — This  is  a  bill  in  equity  filed  by  the  ap- 
pellants as  creditors  of  Frederick  Schwab,  an  insolvent,  to 
obtain  relief  against  a  certain  voluntary  assignment  made 
by  said  Schwab  for  the  benefit  of  creditors,  and  against  cer- 
tain mortgages  executed  by  said  insolvent,  whereby  prefer- 
ence is  given  to  certain  of  his  creditors. 

The  theory  of  the  complainants  is  that  the  execution  of  the 
assignment  and  mortgages  belonged  to  one  and  the  same 
transaction,  and  are  in  violation  of  section  2662,  R.  S.  1881^ 
that  being  the  first  section  of  the  act  providing  for  volun* 
tary  assignments. 

The  preferred  creditors,  together  with  the  assignee  and 
the  said  Schwab,  were  made  parties  defendant  to  the  bill. 

Issue  was  joined  in  the  main  action,  and  the  preferred 
creditors  filed  cross-complaints  asking  judgment  upon  the 
evidences  of  indebtedness  held  by  them,  and  other  affirm- 
ative relief. 

After  issue  joined  on  the  various  cross-complaints  the  cause 
was  submitted  to  the  court,  with  a  request  for  a  special 
finding. 

The  court  afterwards  returned  a  special  finding,  and  to  the 
conclusions  of  law  as  announced  the  appellants  saved  excep- 
tions, and  judgment  was  rendered  for  all  of  the  appellees  in 
the  main  action,  and  decrees  for  the  preferred  creditors  as 
asked  for  in  their  cross-complaints. 

The  appellees  have  assigned  cross-errors,  but  in  view  of 
the  conclusion  to  which  we  have  arrived  after  considering 
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the  errors  assigned  by  the  appellant,  the  cross-errors  are  of 
no  importance. 

The  circumstances  under  which  cross-errors  become  influ- 
ential are  fully  and  properly  stated  in  TkomcL8  v.  Simmons^ 
103  Ind.  638. 

The  appellants  assign  several  errors,  but  the  state  of  the 
record  is  such  as  to  render  effectual  for  our  consideration 
only  those  which  call  in  question  the  sufficiency  of  the  dif- 
ferent cross-complaints  and  the  correctness  of  the  conclu- 
sions of  law  embraced  in  the  special  finding. 

The  sufficiency  of  these  pleadings  was  not  tested  by  de- 
murrer in  the  court  below,  but  is  called  in  question  for  the 
first  time  by  the  assignment  of  errors  in  this  court. 

We  have  carefully  examined  each,  and  think  it  sufficient 
to  have  withstood  a  demurrer  had  it  been  thus  challenged ; 
and  have  no  doubt  of  its  sufficiency  challenged  as  it  is  for 
the  first  time  in  this  court. 

The  deed  of  assignment  purports  on  its  face  to  be  for  all 
of  the  insolvent's  property,  and  for  the  benefit  of  all  of  his 
creditors  alike,  hence  it  is  not  fraudulent  in  law.  ThompBon 
V.  Parker  J  83  Ind.  96  ;  Oashman  v.  Gephart,  97  Ind.  46  ; 
Orvbbs  V.  MorriSy  103  Ind.  166  ;  Henderson  v.  Pierce,  108 
Ind.  462;  Redpath  v.  Tulewiler,  109  Ind.  248;  Schwab  v. 
Lenum,  111  Ind.  54;   Grubba  v.  King,  117  Ind.  243. 

But  the  argument  for  the  appellants  is  that  the  mortgages 
in  favor  of  the  preferred  creditors  were  made  after  the  in- 
solvent had  made  up  his  mind  to  make  an  assignment,  and 
approximating  so  closely  to  the  execution  of  the  deed  of  as- 
signment  that  all  belong  to  one  common  transaction,  and 
hence  the  legal  effect  of  the  deed  of  assignment  should  be 
controlled  by  the  surrounding  circumstances.  In  other 
words,  if  the  mortgages  in  favor  of  the  preferred  creditors 
were  executed  about  the  time  the  deed  of  assignment  was 
executed,  and  after  the  insolvent  had  made  up  his  mind  to 
make  an  assignment,  then  the  assignment  is  within  the  in- 
hibition of  the  statute,  and  void.     But,  as  the  foregoing 
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cases  hold,  to  bring  the  deed  of  assignment  within  the  in- 
hibition the  preferences  must  be  given  in  the  instrument 
itself,  and  even  then,  as  some  of  the  cases  hold,  if  the  pref- 
erences are  not  sufficient  to  cover  the  entire  estate,  they  may 
be  disregarded,  and  the  assignment  upheld. 

But  it  has  long  been  the  recognized  law  of  this  State  that 
an  insolvent  debtor  may  in  good  faith  prefer  one  or  more  of 
his  creditors  to  the  exclusion  of  others,  and  many  times  de- 
cided by  this  court  since  the  enactment  of  the  present  stat- 
ute upon  the  subject  of  voluntary  assignments.  Lord  v. 
Fisher,  19  Ind.  7  ;  Wilcoxon  v.  Annesley,  23  Ind.  285  ;  Oush- 
man  v.  Gephart,  supra;  Grubba  v.  3 f orris,  supra;  Stix  v. 
Sadler,  109  Ind.  254;  Gilbert  v.  McGorJde,  110  Ind.  215. 

When  the  deed  of  assignment  appears  upon  its  face  to 
have  been  executed  in  accordance  with  the  statute,  it  must 
stand  unless  fraudulent  in  fact.  And  so  with  mortgages  or 
other  transfers  of  property  by  the  insolvent  debtor  to  secure 
favorite  creditors  in  anticipation  of  insolvency. 

The  circumstances  in  which  an  assignment  for  the  benefit 
of  creditors  or  a  mortgage  or  transfer  of  property  to  secure 
or  pay  favorite  creditors  is  enveloped,  may  always  be  in- 
quired into  for  the  purpose  of  ascertaining  whether  the  trans- 
action is  in  good  faith  or  not,  but  then  the  question  is  one  of 
fact,  and  not  of  law.  Sections  4920  and  4924,  R.  S.  1881, 
and  so  decided  by  this  court  so  often  that  we  do  not  deem  it 
necessary  to  refer  to  the  cases. 

The  mortgages  to  the  preferred  creditors  in  the  case  under 
consideration  were  executed  on  the  20th  day  of  January, 
1887,  and  the  deed  of  assignment  on  the  day  next  following. 

The  insolvent  having  a  right  to  prefer  creditors  might  do 
so  at  any  time  before  he  executed  the  deed  of  assignment ; 
the  intervening  time  between  the  execution  of  the  mortgages 
and  the  deed  to  his  assignee  is  wholly  unimportant,  except  so 
far  as  it  might  be  a  circumstance  with  other  circumstances 
tending  to  establish  fraud  in  fact. 

It  has  been  held  by  this  court  that  a  mortgage  may  be  ex- 
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ecuted  in  good  faith  to  secure  a  bona  fide  debt,  although  at 
the  time  the  mortgagor  is  insolveut,  and  contemplates  mak- 
ing an  assignment,  of  which  the  mortgagee  has  knowledge, 
and  which  assignment  follows  the  next  day,  and  may  be  en- 
forced as  a  valid  lien ;  that,  under  such  circumstances,  the 
mortgage  is  not  carried  into  the  assignment.  Gilbert  v.  ifc- 
Oorkle,  siipra.  That  case  seems  to  cover  the  case  here  under 
consideration  exactly. 

In  this  case  the  court  finds  that  the  debts  of  the  mort- 
gagees were  bona  fide,  and  that  the  mortgages  were  executed 
in  good  faith  to  secure  the  same.  But  if  the  court  had  found 
that  the  mortgages  were  executed  during  the  same  hour,  and 
immediately  preceding  the  deed  of  assignment,  it  would  still 
have  been  a  question  of  fact  as  to  whether  they  were  good- 
&ith  mortgages.  To  hold  otherwise  would  be  to  entirely  dis- 
regard the  statute.     Section  4924,  8upra, 

We  think  the  court  did  not  err  in  its  conclusions  of  law. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

MgBride,  J.,  took  no  part  in  the  decision  of  this  case. 

Filed  Jan.  8,  1691 ;  petition  for  a  rehearing  overruled  March  31, 1891. 
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ExKCnnON.— Jud^merU  Ohlained  by  Fraud. — A  party  who  pays  a  claim  and 
enters  into  an  agreement  prodding  for  the  dismissal  of  the  action 
hronght  on  the  claim  is  gnilty  of  a  fraud  if  he  subsequently  causes 
witnesses  to  be  subpoenaed  and  costs  to  be  taxed  against  his  adversary. 

Samb. — Judgment  for  Coats. — Ir^neiion. — Equity  will  enjoin  the  collection 
of  a  judgment  so  obtained  before  a  justice  of  the  peace,  as  a  justice  of 
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the  peace  has  no  anthority  to  review  his  own  judgment  on  the  ground 
of  fraud,  and  injunction  is  the  only  adequate  remedy. 

From  the  Noble  Circuit  Court. 

0.  L.  BalloUy  H.  G.  Zimmerman  and  JP.  M.  PrickeU^  for 
appellants. 

P.  F.  Hoffman^  for  appellee. 

Elliott,  J. — The  appellee  brought  this  suit  to  enjoin  the 
collection  of  an  execution  issued  by  a  justice  of  the  peace, 
and  obtained  a  perpetual  injunction. 

The  facts  as  they  appear  in  the  special  finding  may  be 
thus  summarized :  The  appellee  sued  out  a  capias  ad  re- 
spondendum  against  the  appellant,  on  which  the  latter  was 
arrested  and  brought  before  the  justice  of  the  peace  by  whom 
the  writ  was  issued.  Various  intermediate  steps  were  taken 
in  the  case,  but  it  is  not  important  to  notice  them  in  detail. 
On  the  24th  day  of  September,  1887,  the  appellant  paid  the 
claim  on  which  the  action  wherein  the  writ  was  issued  was 
founded,  and  at  that  time  the  appellee  agreed  to  dismiss  the 
action.  After  the  payment  of  the  claim,  and  after  the  agree- 
ment to  dismiss  was  made,  the  appellant  caused  a  subpoena 
to  be  issued  for  three  witnesses,  all  members  of  his  own  fam- 
ily and  residents  of  a  county  adjoining  the  one  in  which 
the  action  was  brought.  The  appellee  did  not  see  the  justice 
of  the  peace  until  the  5th  day  of  October,  1887,  the  day  prior 
to  the  time  the  cause  was  set  for  trial,  and  the  justice  of  the 
peace  then  informed  him  that  the  subpoena  had  been  issued, 
whereupon  the  appellee  informed  the  justice  of  the  agree- 
ment to  dismiss  the  case,  and  directed  him  to  enter  a  judg- 
ment dismissing  it  at  his,  the  appellee's,  costs.  On  the  6th 
day  of  October  the  appellant  appeared  with  his  witnesses, 
and,  finding  that  an  entry  of  dismissal  had  been  made,  caused 
the  witnesses  he  had  subpoenaed  to  demand  their  fees  and 
mileage.  The  justice  taxed  fees,  mileage  and  costs,  as  di- 
rected by  the  appellant.  Before  the  commencement  of  the 
present  suit  the  appellee  paid  all  fees  and  costs  except  the 
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fees  aod  costs  of  the  witnesses  just  mentioned.  The  appel- 
lant caused  the  execution  which  is  sought  to  be  enjoined 
to  be  issued  for  the  purpose  of  enforcing  collection  of  the 
costs  and  fees  taxed  after  the  order  of  dismissal  was  en* 
tered. 

In  our  opinion  the  appellee  was  entitled  to  the  relief 
awarded  him.  The  judgment  for  costs  was  procured  by 
fraud.  A  party  who  pays  a  claim  and  enters  into  an  agree- 
ment providing  for  a  dismissal  of  the  action  brought  on  the 
claim  is  guilty  of  a  fraud  if  he  subsequently  causes  witnesses 
to  be  subpoenaed  and  costs  to  be  taxed  against  his  adversary. 
Nealia  v.  Dicks,  72  Ind.  374 ;  Johnson  v.  Unversaw,  30  Ind. 
435 ;  /Stone  v.  Letoman,  28  Ind.  97 ;  Pearce  v.  Olney,  20 
Oonu.  544 ;  Chambers  v.  RobbinSj  28  Conn.  552  ;  Rogers  v. 
Gmnn,  21  Iowa,  58 ;  Hibbard  v.  Eastman,  47  N.  H.  507. 
As  the  judgment  for  costs  was  obtained  by  fraud,  equity  will 
enjoin  its  collection,  for  the  justice  of  the  peace  had  no  au- 
thority to  review  his  own  judgment  on  the  ground  of  fraud. 
A  justice  of  the  peace  possesses  no  equity  jurisdiction  and 
can  not  set  aside  or  annul  his  judgment,  except  in  the  mode 
provided  by  statute,  and  the  statute  does  not  authorize  him 
to  review  a  judgment.  Ainsworth  v.  Atkinson,  14  Ind.  538  ; 
Snell  V.  Mohan,  38  Ind.  494  ;  Richards  v.  Reed,  39  Ind.  330; 
Doyle  V.  State,  exrel.,  61  Ind.  324;  Brown  v.  Goble,  97  Ind. 
86.  The  jurisdiction  of  equity  was  rightly  invoked  in  this  in- 
stance for  the  reasons  that  there  was  fraud  and  that  there  is 
no  adequate  remedy  at  law.  If  the  original  action  had  been 
brought  in  a  court  invested  with  jurisdiction  to  correct  or 
review  its  own  judgments  and  orders  we  should  have  a  very 
different  question.  Here,  however,  the  appellee  could  not 
secure  relief  before  the  justice  of  the  peace,  and  we  must 
adjudge  that  it  can  be  awarded  him  by  equity,  or  else  we 
must  adjudge  that  he  is  remediless.  The  case  of  Martin  v. 
Pifer,  96  Ind.  245,  is  not  in  point,  for  the  reason  that  in  this 
Vol.  127.— 33 
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case  the  judgment  was  obtained  by  fraud  and  was  entered 
after  the  action  had  been  dismissed. 

If  there  had  been  a  trial  in  this  case  a  different  question 
would  arise^  but  there  was  no  trial^  for  the  order  on  which 
the  execution  issued  was  entered  after  the  plaintiff  had  dis- 
missed his  action. 

Judgment  affirmed. 

McBbide^  J.y  did  not  take  part  in  the  decision  of  this 
case. 

Filed  April  1, 1891. 
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Statutb  op  Frauds. — Agreemenia  not  to  be  Performed  Within  One  Tear. — 
Where  by  the  terms  of  a  contract,  it  is  not  to  be  performed  within  the 
jear,  or  where  it  can  not  be  performed  within  the  year,  according  to 
the  intent  and  understanding  of  the  parties,  as  evidenced  by  its  terms, 
such  contract  is  within  the  statute,  and  an  action  can  not  be  main- 
tained upon  it.  The  statute  of  frauds  has  no  application  to  a  contract 
which  may  or  may  not  be  performed  within  a  year. 

Same. — OontrcuU. — Gonttruction, — An  oral  contract  whereby  the  plaintiff 
was  to  trade  certain  land  belonging  to  the  defendant  for  other  lands, 
and  to  pay  the  difference  in  money  to  be  furnished  by  the  defendant, 
and  whereby,  when  the  trades  were  made,  and  title  to  the  lands  ac- 
quired, they  were  to  become  partners,  to  use  the  land  together,  eell  the 
timber  and  sell  the  land  and  divide  the  profits  **  after  paying  back  to 
the  defendant  what  he  was  out,''  is  not  within  the  statute  of  frauds 
prohibiting  the  bringing  of  an  action  on  an  oral  agreement  not  to  be 
performed  within  one  year. 

Arrest  of  Judgment.— Cbmjrfain/. — A  motion  in  arrest  of  judgment  will 
not  lie  if  a  complaint  contains  one  good  paragraph. 

From  the  Montgomery  Circuit  Court. 

P.  8.  Kennedy  and  8.  C.  Ke^medy,  for  appellant. 
J.  E,  Humphries,  M,  D,  White,  W.  E.  Hwmphrey  and  W. 
M,  Reeves f  for  appellee. 
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McBbide,  J* — This  was  a  suit  by  appellee  to  recover  of 
appellant  the  value  of  services  alleged  to  have  been  ren- 
dered by  appellee  under  an  oral  contract,  and  the  only  ques- 
tion presented  for  consideration  by  this  court  is,  whether  or 
not  the  contract  is  within  the  fifth  clause  of  the  first  section 
of  the  statute  of  frauds.     Section  4904,  R.  8.  1881. 

The  first  paragraph  of  the  complaint  states  the  contract  as 
follows : 

'^  The  above  named  plaintiff,  Harmon  Hiatt,  complains  of 
the  above  named  defendant,  William  H.  Durham,  and  says, 
that  in  the  year  1886  the  plaintiff  and  the  defendant  made 
an  agreement  and  contract  as  follows,  viz. :  That  the  plain- 
tiff was  to  go  to  the  State  of  Tennessee  and  take  charge  of 
all  lands  that  he  might  buy  in  said  State,  and  manage  in  the 
sale  of  all  timber  on  the  same,  to  sell  all  timber  for  the  pur- 
pose to  which  it  was  best  adapted,  such  as  railroad  ties, 
bridge  timber,  cooper  stuff,  and  fire  wood,  and  for  this 
service  the  plaintiff  and  defendant  were  to  divide  the  profits 
of  all  sales  share  and  share  alike.  Then,  after  the  timber 
was  removed,  the  plaintiff  was  to  have  the  land  cut  up  into 
small  tracts  and  sell  the  same  to  actual  settlers,  to  be  planted 
in  fruits  and  vines  and  cultivated  in  tobacco ;  and  if  possi- 
ble get  a  colony  of  European  fruit  and  vine  growers  to  buy 
or  lease  for  twenty  years  or  more  all  of  the  lands  bought  by 
the  plaintiff  for  the  defendant  under  the  contract,  and  in  all 
land  sales,  leases  or  rents  the  profits  were  to  be  equally  di- 
vided. The  said  Durham  was  to  furnish  all  the  capital,  and 
the  plaintiff  was  to  trade  certain  property  that  said  Durham 
owned  for  the  lands,  at  certain  prices,  and  said  Durham  was 
then  to  furnish  the  money  to  pay  the  difference."  Thus  far 
we  quote  the  complaint. 

It  is  then  averred  that  plaintiff  did  go  to  Tennessee,  pur- 
suant to  the  terms  of  the  contract,  and  did  exchange  much 
valuable  property  belonging  to  defendant  for  valuable  lands 
in  Tennessee,  making  very  profitable  exchanges,  and  also 
bought  certain  tracts  of  land  under  the  contract,  alleging 
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that  he  thereby  acquired  for  defendant  title  to  over  30,000 
acres  of  valuable  laud.  It  is  further  averred  that  a  part  of 
defendant's  property  thus  exchanged  was  a  nail  factory  at 
Grcencastle,  Indiana,  said  to  be  valued  at  ^76,000,  which 
plaintiff  exchanged  for  23,000  acres  of  land,  and  that  while 
said  trade  was  made  under  said  contract  there  was,  as  to  this 
particular  trade,  the  additional  agreement  that  defendant 
should  pay  plaintiff  five  thousand  dollars  for  making  the 
same. 

It  is  further  averred  that  plaintiff  spent  seven  months 
making  said  trades,  and  buying  said  land,  and  that  defend- 
ant waited  until  said  trades  were  all  made,  and  then  refused 
to  carry  them  out,  or  furnish  the  money  to  complete  the 
same,  and  that  plaintiff's  services  were  of  the  value  of  $5,- 
000,  etc. 

The  second  paragraph  states  the  following  as  constituting 
the  contract : 

"  That  in  the  year  1886  the  defendant  employed  the  plain- 
tiff to  purchase  and  trade  for  35,592  acres  of  land  in  the 
State  of  Tennessee ;  that  plaintiff  was  to  trade  the  property 
belonging  to  defendant  for  said  land,  and  to  pay  the  differ- 
ence in  money ;  that  defendant  owned  one  nail  factory  at 
Greencastle,  Indiana,  which  he  valued  at  $75,000,  and  -^  of 
a  livery  stable  in  the  city  of  Crawfordsville,  Indiana,  which 
he  valued  at  $9,000,  and  240  acres  of  land  in  Montgomery 
county,  Indiana,  valued  at  $15,000,  and  five  lots  at  Indi- 
anapolis, Indiana,  valued  at  $7,200,  and  one  house  and  lot 
in  the  city  of  Crawfordsville,  Indiana,  valued  at  $1,200; 
that  all  of  the  above  property  was  placed  by  the  defendant 
in  the  hands  of  the  plaintiff  to  trade  for  lands  in  the  State 
of  Tennessee ;  that  the  plaintiff  was  to  have  enough  money 
to  buy  the  other  lands,  and  that  they  were  then  to  become 
partners  and  to  use  the  land  together,  sell  the  timber  and  sell 
the  lands  and  divide  the  profits  together ;  that  the  plaintiff 
was  to  have  full  control  of  said  property,  cut  and  sell  the 
timber,  and  sell  the  lands  and  divide  the  Qioney  after  paying 
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back  to  defendant  what  he  was  out."  Plaintiff  then  avers 
full  performance  by  him  of  the  contract;  that  he  bought 
and  traded  for  the  35,592  acres  of  land;  that  defendant 
agreed  to  all  the  purchases  and  trades,  and  agreed  to  make 
all  necessary  transfers,  and  furnish  all  necessary  money  to 
complete  the  transaction ;  that  defendant's  money  and  prop- 
erty thus  invested  was  of  the  value  of  1112,900,  for  which, 
by  said  trades  and  purchases,  he  acquired  property  worth 
$213,552,  and  which  was,  when  this  suit  was  commenced, 
reasonably  worth  $355,920.  It  is  then  averred  that  !*  it  was 
agreed  between  the  plaintiff  and  the  defendant  that  plaintiff 
was  to  have  one-half  of  all  the  profits  that  were  made  out 
of  said  lands ;  that  plaintiff  was  to  take  charge  of  said  lands, 
control  the  same,  sell  the  timber,  rent  the  lands,  and  sell  the 
same  in  small  tracts/' 

There  are  then  some  averments  as  to  the  character  and  lo- 
cation of  the  land,  its  proximity  to  shipping  points,  the  char- 
acter and  value  of  the  timber,  etc.;  that  plaintiff  spent  three 
months  buying  and  trading  for  it;  that  he  complied  with  the 
contract,  and  was  ready  and  willing,  etc.,  but  that  defendant 
failed  and  refused  to  perform,  and  that  plaintiff's  services 
were  reasonably  worth  $10,000,  etc. 

We  have  quoted  all  the  averments  of  each  paragraph  which 
purport  to  state  the  contract,  or  any  of  its  terms,  and  have 
given  an  abstract  of  the  remaining  portions  of  the  complaint. 

Defendant  demurred  separately  to  each  paragraph  of  the 
complaint,  but  the  demurrers  being  overruled  he  failed  to 
save  the  question  by  exception. 

At  the  proper  time  he  moved  in  arrest  of  judgment.  His 
motion  was  overruled,  and  he  excepted.  He  assigns  as  er- 
ror: 

1st.  The  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

2d.  The  court  erred  in  overruling  appellant's  motion  in 
arrest  of  judgment. 

The  first  section  of  the  statute  of  frauds,  section  4904,  R. 
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S.  1881,  provides  that :  "  No  action  shall  be  brought  *  * 
Fifth.  Upou  any  agreement  that  is  not  to  be  performed  within 
one  year  from  the  making  thereof. 

^'  Unless  the  promise,  contract,  or  agreement,  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,"  etc. 

As  above  stated,  the  only  question  presented  to  this  court, 
and  argued  by  counsel,  is  whether  or  not  the  contract  sued 
on  is  within  the  foregoing  provision  of  the  statute  of  frauds. 

It  is  not  disputed  that  the  averments  of  the  complaint  are 
sufficient,  if  an  action  can  be  maintained  on  such  a  contract 
as  is  here  pleaded. 

Where,  by  the  terms  of  a  contract,  it  is  not  to  be  performed 
within  the  year,  or  where  it  can  not  be  performed  within 
the  year,  according  to  the  intent  and  understanding  of  the 
parties,  as  evidenced  by  its  terms,  such  contract  is  within 
the  statute,  and  an  action  can  not  be  maintained  upon  it. 
Wilson  V.  Rayy  13  Ind.  1. 

The  law,  however,  is  well  settled  in  this  State,  that  to 
bring  a  contract  within  this  clause  of  the  statute  of  frauds, 
it  must  affirmatively  appear  from  its  terms  that  its  stipula- 
tions are  not  to  be  performed  within  a  year  after  the  time  of 
making  it.  It  has  no  application  to  a  contract  which  may, 
or  may  not,  be  performed  within  a  year.  Hinkle  v.  Fisher, 
104  Ind.  84,  and  cases  there  cited. 

Appellant  insists  that  the  terms  of  the  contract  in  ques- 
tion were  such  that  it  could  not  be  performed  within  a  year. 
That  it  is  evident  from  its  terms  that  the  parties,  in  making 
it,  had  in  contemplation  a  longer  period  for  its  execution, 
and  that  the  court  must  judicially  know  that  to  carry  it  out 
in  accordance  with  their  obvious  intention  would  require  not 
only  one  year  but  a  series  of  years. 

While  there  is  certainly  much  force  in  their  reasoning  as 
applied  to  the  contract  as  set  out  in  the  first  paragraph,  we 
can  not  see  that  the  second  paragraph  is  open  to  this  objec- 
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tion.  In  this  paragraph  it  is  averred  that  defendant  em- 
ployed plaintiff  to  trade  certain  proj^rty  in  Indiana  for  cer- 
tain property  in  Tennessee,  and  to  pay  the  difference  in 
money  to  be  furnished  by  defendant,  and  that  when  the 
trades  were  made,  and  title  to  the  Tennessee  lands  acquired, 
they  were  to  become  partners,  to  use  the  land  together,  sell 
the  timber  and  sell  the  land  and  divide  the  profits,  ^'  after 
paying  back  to  appellant  what  he  was  out." 

The  court  can  not  say  this  could  not  all  have  been  done 
within  the  year.  We  would  not  be  justified  in  saying  that 
it  affirmatively  appears  that  it  was  not  the  intention  and  un- 
derstanding of  the  parties  that  performance  should  be  com- 
plete within  that  time.  Unlike  the  contract  set  out  in  the 
first  paragraph,  this  contract  does  not  provide  for  the  clear-  . 
ing  of  the  land,  its  division  into  small  farms,  the  sale  of 
these  farms,  or  planting  them  in  fruits  and  vines,  or  culti- 
vating them  in  tobacco,  or  the  importation  and  colonization 
of  European  fruit  and  vine  growers  to  buy  or  lease  the  lands 
for  twenty  years  or  more.  It  may  be  said  with  much  force 
of  these  things,  that  it  was  obviously  not  the  intention  and 
understanding  of  the  parties  that  they  should  all  be  done 
within  a  year.  The  averments  in  that  paragraph,  however, 
can  not  be  carried  into  the  second  ;  each  paragraph  must 
stand  by  itself. 

It  is  distinctly  averred  in  the  second  paragraph  that  all 
the  trades  and  purchases  were  in  fact  made  in  three  months. 
We  can  not  say  that  it  was  impossible,  or  improbable,  that 
they  should  sell  in  nine  months  what  they  had  traded  for  and 
bought  in  three  months. 

We  do  not  decide  that  the  contract  set  out  in  the  first  par- 
agraph is  within  the  statute  of  frauds.  The  decision  of  that 
question  is  not  necessary  to  the  disposition  of  this  case,  but 
we  do  decide  that  the  contract  set  out  in  the  second  para- 
graph is  not  within  the  statute,  and  that  paragraph  of  the 
complaint  is  good. 

As  the  question  is  presented  it  challenges  the  sufficiency 
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of  the  complaint  as  a  whole,  and  if  either  paragraph  is  good 
appellant  must  fail.  Buskirk  Practice,  172,  264;  Holder^ 
man  v.  Birdaall,  14  Ind.  304 ;  Miller  v.  Billingslyy  41  Ind* 
489 ;  Kelsey  v.  Henry,  48  Ind.  37 ;  Waugh  v.  Waugh,  47 
Ind.  580 ;  Glarhson  v.  MoCarty,  5  Blackf.  574  ;  Works  Prac- 
tice, section  1046  ;  Baddeleyy,  Patterson,  78  Ind.  157  ;  Sims 
V.  Dame,  113  Ind.  127. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  13, 1891 ;  petition  for  a  rehearing  overruled  April  2, 1891. 
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Advanceicent. — Presumption, — Burden  of  Proof, — A  voluntary  conveyance 
of  land  by  a  parent  to  a  child  is  presumed  to  have  been  intended  as  an 
advancement,  and  the  burden  of  proof  is  upon  the  party  claiming  that 
it  is  not. 

Partition. — InUrlociUory  Order, — AdoanoemaU, —  Where  partition  is  or- 
dered the  court  can  do  no  more  than  fix  the  amount  to  be  charged 
against  a  co-tenant  as  an  advaucement,  and  the  commissioners  make 
the  proper  apportionment  of  the  land  between  the  tenants,  deducting 
from  the  share  of  a  tenant  the  amount  advanced  to  him. 

Same. — Rvle  for  Commissioners, — The  commissioners,  in  making  partition, 
must  apportion  and  set  apart  to  each  tenant,  by  metes  and  bounds,  the 
portion  in  value  to  which  he  is  entitled ;  and  if  there  be  advancements 
to  be  taken  into  consideration,  they  ascertain  the  value  of  the  land  to 
be  partitioned,  together  with  the  advancements  to  the  tenants,  and  ap- 
portion to  each  tenant  his  share  of  the  real  estate.  If,  by  reason  of  an 
advancement,  a  tenant  is  not  entitled  to  a  part  of  the  real  estate,  then 
they  apportion  it  between  the  other  tenants.  Their  acts  are  not  judi- 
cial, but  mere  computations  based  on  the  judgment  of  partition  defin- 
ing the  share  of  each  tenant. 

WiTMBas. —  Widow, — Competent  in  a  Partition  Suit  of  Her  Deceased  Husband* s 
Land. — Effect  of  Advancement  on  Her  Interest. — In  an  action  for  partition 
by  the  heirs  of  a  land-owner,  his  widow,  though  a  party  to  the  record, 
is  competent  to  testify  to  the  statements  of  her  husband  concerning  ad- 
vancements made  to  one  of  the  heirs,  if  no  objection  is  made  that  such 
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statements  are  confidential  and  for  that  reason  incompetent.  Advance* 
ments  made  by  her  husband  in  no  way  affect  her  right  to  one-third  of 
his  real  estate,  and  she  has  no  interest  in  the  controversy  in  relation  to 
sach  advancements. 

From  the  Wayne  Circuit  Court. 

H.  O,  Fox  and  J.  F.  Bobbins^  for  appellant. 
/.  F.  Kibbey,  for  appellees. 

Olds,  C.  J. — John  Scott  died  the  owner  of  certain  real 
estate  in  Wayne  county,  and  this  is  an  action  for  the  par- 
tition of  the  same  between  his  widow  and  children,  who  are 
parties  to  thp  suit.  It  was  sought  to  charge,  and  the  court 
did  charge,  the  appellant  with  an  advancement  to  him  of 
sixty  acres  of  land  conveyed  to  appellant  by  his  father,  John 
Scott,  in  his  lifetime. 

The  first  question  presented  and  discussed  is  as  to  whether 
or  not  the  evidence  shows  the  land  to  have  been  an  advance- 
ment, and  we  are  favored  with  a  learned  and  interesting  ar- 
gument on  behalf  of  counsel  for  the  appellant  as  to  the  defi- 
nition and  nature  of  an  advancement,  but  what  it  takes  to 
constitute  an  advancement  is  so  well  understood  by  the 
legal  profession,  and  the  books  are  so  replete  with  definitions 
of  an  advancement  that  we  regard  it  unnecessary  to  go  into 
the  question  and  attempt  to  formulate  a  definition  which 
would  cast  any  light  upon  the  question  presented.  The 
most  important  legal  principle  to  be  considered  in  determin- 
ing the  question  presented  is  as  to  what  legal  principle  ap- 
plies in  weighing  the  evidence  adduced,  from  which  it  must 
be  determined  whether  the  land  was  transferred  as  a  gift,  an 
advancement,  or  under  a  bargain  and  sale  by  which  it  was 
to  be  paid  for  at  a  stipulated  amount,  and  which  amount 
stands  as  an  unliquidated  indebtedness  against  the  appel- 
lant. If  an  advancement  at  all,  it  remains  so  regardless  of 
any  technical  definition  that  may  be  given  to  the  word  *^ ad- 
vancement." 

In  the  case  of  Ruch  v.  Biery,  110  Ind.  444  (448),  the 
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rule  is  stated  to  be  :  "A  voluntary  conveyance  of  land  by 
a  parent  to  a  child  is  presumed  to  have  been  intended  as  an 
advancement,  and  the  burden  of  proof  is  upon  the  party 
claiming  it  to  be  anything  else.''  Adhering  to  this  rale  the 
court  was  justified  in  holding,  under  the  evidence  in  this 
case,  that  the  land  conveyed  by  the  father  to  the  appellant 
was  an  advancement.  It  is  true  the  evidence  is  not  very 
satisfactory,  but  there  is  some  evidence  to  sustain  the  find- 
ing of  the  court,  which,  together  with  the  presumption  in 
favor  of  an  equal  distribution  of  property,  supports  the  find- 
ing that  it  was  an  advancement.  There  is  also  evidence 
to  sustain  the  finding  as  to  the  amount  charged  against  the 
appellant.  There  was  some  evidence  fixing  the  value  of  the 
land  at  $3,000,  and  that  appellant  had  paid  $400  on  the 
same ;  the  deed  fixed  its  value  at  $4,800 ;  certainly  the  ap- 
pellant can  not  complain  when  he  is  only  charged  $2,600. 

The  next  reason  urged  why  the  judgment  should  be- re- 
versed relates  to  the  form  of  interlocutory  order  for  parti- 
tion. 

The  interlocutory  order  and  judgment  is  as  follows  :  ^'  It 
is,  therefore,  ordered,  considered  and  adjudged  that  each  of 
the  said  plaintiffs,  Laura  Harris,  E.  Celeste'  Bond,  Mary 
Bond  and  Ionia  Bond,  is  the  owner  of  the  undivided  two- 
fifteenths  of  the  real  estate  described  in  said  complaint,  and 
situate  in  Wayne  county.  State  of  Indiana,  to  wit :  The 
east  half  of  the  northwest  quarter  of  section  thirty-two 
(32),  township  seventeen  (17),  range  thirteen  (13)  east,  ex- 
cepting twenty  (20)  acres  out  of  the  southeast  corner  of 
said  quarter,  beginning  at  the  southeast  corner  of  said  quar- 
ter ;  thence  west  forty-one  (41)  rods  and  two  and  one-half 
(2J)  links;  thence  east  forty-one  (41)  rods  and  four  (4) 
links;  thence  south  seventy-seven  (77)  rods  and  twenty-two 
(22)  links,  each  share  of  which  is  enhanced  in  value  by  the 
said  advancement  to  said  James  A.  Scott;  that  said  Martha 
J.  Scott  is  the  owner  in  fee  of  the  undivided  one-third  of 
said  real  estate,  and  that  said  James  A.  Scott  is  the  owner  of  the 
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undivided  two-fifteenths  of  said  real  estate,  less  twenty-six 
hundred  dollars,  the  amount  of  said  advancement  to  him. 
It  IS  further  ordered  that  in  making  partition  of  said  real 
estate  among  said  owners  that  said  advancement  of  twenty- 
six  hundred  dollars  be  considered  and  charged  to  said  de- 
fendant, James  A.  Scott.  It  is  further  ordered  and  adjudged 
that  Robert  A.  Howard,  John  Calloway  and  Barzilla  Clark 
be  and  are  hereby  appointed  commissioners  to  make  parti- 
tion of  said  real  estate,  and  that  in  doing  so  they  shall  as- 
sign and  set  apart  to  said  defendant,  Martha  J.  Scott,  the 
one-third  in  value  of  said  real  estate  to  be  held  by  her  in 
severalty ;  that  they  shall  appraise  and  ascertain  the  value 
of  the  remaining  two-thirds  of  said  real  estate,  and  if  the 
sum  of  the  one-fifth  of  said  value  added  to  the  one-fifth  of 
said  advancement  of  twenty-six  hundred  dollars  shall  be 
twenty-six  hundred  dollars  or  less,  then  said  commissioners 
shall  exclude  said  James  A.  Scott  from  any  share  in  said 
real  estate,  and  said  commissioners  shall  assign  and  set  apart 
to  each  of  said  plaintifis,  Laura  Harris,  E.  Celeste  Bond, 
Mary  Bond  and  Ionia  Bond,  the  one-fourt'h  in  value  of  said 
two-thirds  of  said  real  estate  to  be  held  by  each  in  severalty. 
Said  James  A.  Scott  shall  stand  charged  with  the  excess 
of  said  advancement  to  him  over  the  one-fourth  value  of 
.said  real  estate.  But  if  said  advancement  is  less  than  one- 
fifth  in  value  of  the  said  real  estate  not  assigned  to  the 
widow,  said  commissioners  shall  assign  and  set  apart  to  each 
of  said  plaintiffs,  Laura  Harris,  Mary  Bond,  E.  Celeste  Bond 
and  Ionia  Bond,  a  quantity  of  said  real  estate  not  assigned 
to  the  widow,  and  one-fifth  of  such  advancement,  and  shall 
assign  to  said  James  A.  Scott  the  same  quantity  in  value  less 
the  amount  of  said  advancement,  and  report  their  proceed- 
ings at  the  next  term  of  this  court." 

This  is  a  proper  form  of  a  judgment.     The  court,  where 
partition  is  ordered,  can  do  no  more  than  fix  the  amount  to 
be  charged  against  a  co-tenant  as  an  advancement,  and  the 
commissioners  appointed  to  make  the  partition  make  the 
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proper  apportionment  of  the  land  between  the  tenants,  de- 
ducting from  the  share  of  the  tenant  the  amoant  advanced 
to  such  tenant. 

The  commissioners,  in  making  partition  in  any  case,  ap- 
portion and  set  apart  to  each  tenant  by  metes  and  bounds  the 
portion  in  value  to  which  such  tenant  is  entitled,  and  when 
there  are  advancements  to  be  taken  into  consideration,  they 
ascertain  the  value  of  the  land  to  be  partitioned,  together 
with  the  advancements  to  the  tenants,  and  apportion  to  each 
tenant  his  share  of  the  real  estate.  If  by  reason  of  an  ad- 
vancement a  tenant  is  entitled  to  no  part  of  the  real  estate^ 
then  they  apportion  the  same  between  the  other  tenants. 

The  act  of  making  the  computations  and  deductions  ift 
not  a  judicial  act,  but  a  mere  computation,  based  upon  the 
judgment  of  the  court  defining  the  share  in  the  estate  to 
which  each  tenant  is  entitled,  and  to  be  charged  against  any 
tenant  as  an  advancement.  This  is  the  only  practical  way  a 
partition  could  be  made  by  commissioners,  otherwise  the 
court  would  have  to  hear  evidence  as  to  the  value  of  the  land^ 
and  make  partition  without  the  aid  of  commissioners,  which 
is  not  contemplated  by  our  statute  and  mode  of  procedure. 

The  next  and  only  additional  question  presented  for  de- 
cision is  admitting  the  deposition  and  evidence  of  Martha  J. 
Scott,  widow  of  the  deceased,  who  was  a  party  defendant. 

The  sole  question  in  controversy  relates  to  the  advance- 
ment to  the  appellant.  This  question  in  no  way  affected  the 
rights  of  the  widow.  She  was  entitled  to  one-third  of  the 
real  estate  sought  to  be  partitioned  regardless  of  whether  the 
land  conveyed  by  her. husband  in  his  lifetime,  in  which  con- 
veyance she  joined  to  the  appellant,  was  an  advancement  or 
not.  While  she  was  a  party  to  the  suit  she  had  no  interest 
in  the  controversv  in  relation  to  the  advancement  and  to 
which  her  evidence  related.  The  grounds  of  objection  stated 
to  her  deposition,  and  to  certain  portions  of  it,  were  based 
upon  the  fact  that  she  was  the  widow  of  John  Scott,  de- 
ceased, through  whom  the  parties  claim  title  to  the  land,  and 
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is  a  necessary  party  to  this  action,  and  has  an  interest  in  the 
subject-matter  of  the  suit,  and  that  the  specific  questions  ob- 
jected to  relate  to  and  are  concerning  matters  that  occurred 
prior  to  the  death  of  the  said  John  Scott. 

No  objection  was  made  in  the  court  below  to  the  evidence 
on  account  of  it  being  confidential  communications  between 
the  witness  and  her  husband,  hence  no  objection  to  its  com- 
petency can  be  presented  in  this  court  on  the  grounds  of  con- 
fidential communications,  and  the  question  here  presented  is 
as  to  whether  the  evidence  was  objectionable  or  not  for  the 
other  reasons  stated. 

It  is  contended  that  Mrs.  Scott  was  an  incompetent  wit- 
ness under  section  499,  R.  S.  1881. 

The  word  ^'  party,''  as  used  in  this  section,  has  been  con- 
strued to  mean  a  party  to  the  issue,  and  not  merely  a  party 
to  the  record,  and  if  merely  a  party  to  the  record  it  must  ap- 
pear that  he  has  some  interest  in  the  suit  in  common  with 
the  party  calling  him  as  a  witness  in  order  to  render  him  in- 
competent as  a  witness.  Spencer  v.  Robbina,  106  Ind.  580 
(587).  This  is  decisive  of  the  question  involved  in  this  case. 
Mrs.  Scott,  while  a  party  to  the  record  and  to  the  suit,  had 
no  interest  in  the  result  of  the  issue  joined  as  to  the  ques- 
tion of  advancement  to  the  appellant. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  March  31, 1891. 
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TjCAflB. — MefomuUtoTL — Ind^ite  DescriptwfL — JPurol  Evidence  to  Complele. — 
A  lease,  or  contract,  for  the  couveyance  of  land  must,  to  be  enforced, 
contain  a  description  of  the  land ;  and  if  the  description,  so  far  as  it 
goes,  is  consistent,  but  does  not  appear  to  be  complete,  it  may  be  com- 
pleted by  extrinsic  parol  evidence,  unless  a  new  description  is  in- 
troduced into  the  body  of  such  lease,  or  contract.  Such  eyidenoe  is 
admissible  only  in  aid  of  the  lease,  or  contract,  not  to  contradict  it,  nor 
to  first  describe  the  land,  and  then  to  apply  the  description. 

Same. — "  Three-Cornered  Tract." — A  lease  of  a  traot  of  land  described  as 
"  the  three-cornered  tract,"  in  a  certain  described  tract,  b  void,  and 
the  description  of  such  three-cornered  tract  can  not  be  supplied  by  pa- 
rol evidence. 

Statute  op  Fbaudb. — Lease. — Part  Petformanee, —  ImprovemeiUt. — Infuno- 
tion, — Possession  taken  under  a  written  lease  that  does  not  soflSciently 
describe  the  lands  leased,  and  the  making  of  lasting  aad  valaable  im- 
provements thereon,  are  sufficient  to  take  such  lease  out  of  the  operation 
of  the  statute  of  frauds.  If  there  has  been  such  a  part  performance  of 
the  contract  that  to  refuse  a  specific  performance  would  work  a  fraud 
upon  the  party  seeking  it,  a  court  of  equity  will  grant  the  relief  prayed. 
An  injunction  also  lies,  without  asking  a  specific  performance,  to  pro- 
hibit the  landlord  from  interfering  with  the  tenant's  use  of  the  land. 

Same. — Suffidad  LoeaJbion  of  Property.  —  The  practical  location  of  the 
boundaries  of  the  leased  premises  by  the  landlord  pointing  them  ont^ 
coupled  with  a  subsequent  possession  of  the  same  by  the  tenant,  by  and 
with  the  consent  of  the  landlord,  is  a  sufficient  location  of  the  property. 

Special  Finding. — No  Request. — A  special  finding  made  by  the  court 
without  a  request  by  one  of  the  parties  will  be  treated  only  as  a  general 
finding. 

Evidence. — Leau. — ExecuUd  Copy  AdmiMbU  mtkoiU  Aeeoumimg  for  Ori^ 
inal. — A  lease  was  duly  executed  by  the  parties.  Some  time  afterward 
one  of  the  parties  had  a  copy  made,  and  both  parties  then  signed  such 
copy.  This  copy,  in  an  action  to  reform  the  lease,  was  attached  to  the 
complaint  as  an  exhibit. 

Held,  that  it  was  admissible  in  evidence  without  first  showing  the  loss  of 
the  original  lease. 

Same. — In  an  action  to  reform  the  description  in  a  lease,  the  statements 
of  the  parties  while  negotiating  the  lease,  are  admissible  to  locate  the 
land  and  the  terms  upon  which  it  was  let. 

Injunction. — Lease  qf  Land  for  Tile  Mill. —  Use  of  Qay. — Evidence  of  Liabiiify 
to  Procure  Clay  Elsewhere.— A,  leased  three  certain  tracts  of  land  of  B., 
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one  of  which  was  insufficiently  described  in  the  lease,  and  from  which 
tract  A.  had  the  right  to  take  clay  for  tile.  After  he  had  taken  oat  con- 
siderable clay  for  tile,  fi.  threatened  to  enter  on  the  insufficiently  de- 
scribed tracty  and  he  forbade  A.  to  take  any  more  clay.  A.  brought  an 
action  for  an  injanction  to  restrain  B.'8  interference  with  him  in  taking 
day  from  such  tract,  alleging  that  he  had  erected  yalnable  buildings 
upon  the  two  other  leased  tracts,  relying  upon  his  right  to  take  such 
clay,  and  that  no  other  clay  could  be  procured  in  that  vicinity. 
Held,  that  he  was  entitled  to  an  injunction  as  prayed,  and  that  evidence 
was  admissible  to  show  that  no  other  clay  could  be  procured  in  that  vi- 
cinity. 

From  the  Tippecanoe  Circait  Court. 

/.  12.  Coffrothf  J,  H.  Adams  and  T.  H.  Stuart^  for  appel- 
lant. 

W,  D.  Walldoe  and  8.  P.  Baird,  for  appellees. 

MiLLEBy  J. — The  appellees  commenoed  this  action  to  en- 
join the  appellant^  Elmore  Weaver,  and  one  Bahlah  W. 
Weaver  from  interfering  with  certain  premises  which  it  was 
alleged  the  appellees  and  one  Underhill  had  leased  from  said 
Bahlah  W.  Weaver. 

The  defendants  answered  by  a  general  denial.  There  was 
a  trial  by  the  court  and  finding  against  the  appellant,  Elmore 
Weaver,  and  judgment  rendered  against  him  enjoining  him 
from  interfering  with  the  leased  premises  and  for  one  hun- 
dred dollars  damages,  and  in  favor  of  Bahlah  W.  Weaver  for 
his  costs. 

The  appellant,  Elmore  Weaver,  assigns  errors  as  fol* 
lows: 

1.  Because  the  court  erred  in  overruling  his  separate  de- 
murrer to  the  amended  complaint. 

2.  Because  the  court  erred  in  its  conclusions  of  law,  and 
each  of  them. 

3.  Because  the  court  erred  in  overruling  his  motion  for  a 
new  trial. 

4.  Because  the  court  erred  in  overruling  his  motion  to 
modify  the  judgment. 
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5.  Because  the  court  erred  iu  overruling  his  motion  in 
arrest  of  judgment. 

6.  Because  the  amended  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  him. 

The  material  allegations  of  the  complaint  are,  omitting 
descriptions  and  formal  parts,' that  on  the  first  day  of  March, 
1883,  the  plaintiffs  and  defendant  Underbill  were  desirous 
of  procuring  ground  upon  which  to  erect  a  tile  mill  for  the 
manufacture  of  tile,  and  from  which  to  obtain  clay  to  be 
used  in  such  manufacture ;  that  on  that  day  they  applied  to 
the  defendant,  Bahlah  W.  Weaver,  who  was  the  owner  of 
the  real  estate,  to  lease  the  same  for  that  purpose ;  that  on 
said  day  the  plaintiffs  and  Underbill,  and  the  defendant,  Bah- 
lah W.  Weaver,  entered  into  an  agreement  whereby  said 
Bahlah  agreed  to,  and  did,  lease  to  them  for  the  term  of 
ten  years,  for  the  purposes  aforesaid,  three  several  tracts  of  real 
estate  lying  adjoining  and  contiguous  to  each  other,  for  which 
they  were  to  pay  him  as  rent  seventy-five  dollars  per  year 
in  tile,  at  the  market  price ;  that  at  and  prior  to  the  making 
of  said  lease,  the  plaintiff  and  said  Weaver  went  upon  and 
over  the  three  tracks  of  land  so  leased  and  mutually  pointed 
out  and  agreed  upon  the  location  of  the  same ;  that  it  was 
agreed,  as  a  part  of  the  contract,  that  the  plaintiffs  were  to 
have  all  the  clay  suitable  for  tile  upon  the  three-cornered 
tract  which  they  might  use  during  the  terms  of  the  lease, 
and,  if  they  needed  it,  all  the  clay  on  all  the  tracts  of  land, 
but  they  were  to  use  and  occupy  no  more  of  the  land  or  clay 
than  they  needed  for  use  during  the  term  of  the  lease ; 
that  after  they  had  agreed  upon  the  terms  of  said  lease, 
and  had  pointed  out  and  agreed  upon,  and  located  by 
actual  view  the  three  tracts  of  land,  they  attempted  to  re- 
duce said  contract  of  lease  to  writing,  and  attempted  to  de- 
scribe therein  the  said  land  leased  to  them,  and  that  they  did 
sign  and  execute  a  written  agreement  of  lease  in  which  they 
attempted  to  describe,  and  thought  they  had  sufficiently  de- 
scribed, each  of  the  tracts  of  land  so  pointed  out,  located, 
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agreed  upon,  and  leased  as  aforesaid  ;  which  written  contract 
is  in  the  words  and  figures  following,  to  wit : 

''  March  the  first,  1883.  Article  of  agreement  made  and 
entered  into  between  B.  W.  Weaver  and  James  Shipley,  Al- 
len Shipley  and  William  Underbill,  to  wit :  B.  W.  Weaver 
agrees  to  rent  to  the  parties  of  the  second  part  ground  to  set 
a  tile  mill,  and  shedding,  and  kiln,  not  to  exceed  four  (4)  acres 
of  ground^  it  being  in  the  northwest  corner  of  the  northeast 
quarter  of  the  eastsoutheast  quarter  of  section  twenty-seven 
(27),  town,  twenty-four  (24),  range  three  (3)  west;  also,  a 
strip  of  land  ten  feet  wide,  on  the  west  side  of  the  east  line 
running  north  and  south,  for  the  purpose  of  making  tile,  it 
being  the  east  side  of  the  northwest  quarter  of  the  southeast 
quarter,  section  twenty-seven  (27),  town,  twenty-four  (24), 
range  three  (3)  west;  also,  a  three-cornered  piece  in  the 
northeast  corner  of  the  last  described  land,  and  to  have  all 
the  clay  they  want  for  tile  in  the  three-cornered  piece,  keep- 
ing south  line  parallel  with  the  congressional  survey  of  the 
land;  and  also  one  house,  and  stable,  and  garden,  and 
smokehouse,  the  last  described  property  in  the  southwest 
corner  of  the  northeast  quarter,  section  twenty-seven  (27), 
town,  twenty-four  (24),  range  three  (3)  west;  this  lease  is  to 
run  ten  years  from  date ;  the  parties  of  the  second  part  agree 
to  pay  the  party  of  the  first  part  seventy-five  dollars  annu- 
ally in  tile,  at  the  market  price,  of  such  tile  at  the  kiln,  as 
the  party  of  the  first  part  may  choose.  If  the  parties  of  the 
second  part  failing  to  pay  the  amount,  forfeit  all  rights  to 
the  above  named  premises,  and  the  parties  of  tbe  second  part 
want  a  way  out  to  the  east  road  of  the  woods  pasture,  they 
must  bang  a  good  and  substantial  gate,  and  keep  the  same 
shut. 

"  B.  W.  Weaver, 
"James  Shipley, 
"  Allen  J.  Shipley, 
"  Wm.  Underhill." 
Vol..  127.— 34 
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That  immediately  after  the  making  of  said  contract,  and 
the  execution  of  said  lease,  and  in  pursuance  thereof,  they 
entered  upon  and  took  possession  of  all  said  real  estate 
pointed  out,  and  relying  upon  said  contract  and  their  ability 
to  hold  all  of  said  lands  for  the  term  agreed  upon,  they, 
with  the  knowledge  and  consent  of  said  Weaver,  proceeded 
to  and  did  erect  various  buildings  of  a  permanent  nature 
particularly  described,  and  also  constructed  a  barb-wire 
fence  around  the  tract,  costing  in  the  aggregate  in  the  neigh* 
borhood  of  $2,700 ;  that  after  the  erection  of  said  mill  and 
other  buildings,  and  during  the  year  1883,  the  plaintiffs  be- 
gan to  make  and  ever  since  have  made  and  sold  large  quan- 
tities of  tile,  and  with  the  knowledge  and  consent  of  said 
Bahlah  W.  Weaver  they  entered  upon  the  three-cornered 
tract  and  have  ever  since  continued  to  take  clay  therefrom, 
and  use  the  same  in  the  construction  of  tile,  with  the  knowl- 
edge and  consent  of  Bahlah  W.  Weaver  and  Elmore  Weaver ; 
that  they  have  only  removed  the  clay  from  a  half  acre  of 
said  three-cornered  piece ;  that  last  fall  Bahlah  W.  for  the 
first  time  intimated  that  the  plaintiffs  had  no  right  to  re- 
move clay  from  the  so-called  three-cornered  piece  of  land, 
but  they  continued  without  molestation  to  remove  clay  there- 
from until  the  close  of  the  tile  season  ;  that  Elmore  Weaver 
claims  to  have  purchased,  in  February,  1887,  from  Bahlah 
W.  twenty  acres  of  land,  covering  and  including  the  eo- 
called  three-cornered  tract  of  land,  and  since  that  time  he 
and  the  defendant,  Bahlah,  have  forbidden  the  plaintiffs 
from  removing  clay  therefrom  ;  that  Underbill  has  sold  and 
assigned  his  interest  in  the  contract  and  lease  to  the  plain* 
tiff's ;  that  Elmore  Weaver,  who  is  the  son  of  Bahlah  W.,  and 
had  full  knowledge  of  the  making  of  the  contract  and  lease 
at  the  time  of  the  execution  thereof,  and  of  the  exact  loca- 
tion of  said  three-cornered  tract,  and  knew  where  the  same 
was  located  and  agreed  upon  by  the  parties,  and  had  full 
knowledge  of  the  improvements,  and  that  they  had  made 
the  same  on  the  faith  of  said  contract  and  lease,  and  full 
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knowledge  of  the  fact  that  it  was  absolutely  necessary  for 
them  to  have  this  tract  in  order  to  carry  on  their  tile  business 
*  at  the  time  he  purchased  the  land ;  that  the  plaintiffs  have  no 
other  place  from  which  to  obtain  clay  for  their  tile  mill^  and 
that  they  can  not  in  that  neighborhood  procure  any  other 
place  from  which  to  obtain  the  same^  and  that  unless  they 
can  obtain  said  clay  their  contract  of  lease  will  become 
wholly  valueless  and  their  tile  mill  and  improvements  will  be 
wholly  lost;  that  their  lease  has  six  years  to  run,  and  there 
is  an  abundance  of  clay  on  the  three-cornered  piece  to  last 
during  the  time  it  has  to  run ;  that  the  defendant,  Elmore 
Weaver,  forbade  the  plaintiffs  from  entering  on  said  three- 
cornered  piece  of  land,  or  removing  clay  therefrom,  and 
tore  down  the  gate  and  bridge-way  which  the  plaintiffs  had 
constructed  for  the  purpose  of  driving  to  said  tract  of  land, 
and  set  fire  to  the  bridge,  and  that  he  now  threatens  that 
he  will  by  force  and  violence  keep  the  plaintiffs  away  from 
said  tract,  and  from  removing  clay  therefrom,  and  that  the 
defendants.  Weaver  and  Weaver,  are  by  force  and  threats  of 
personal  violence  preventing  the  plaintiffs  from  entering  upon 
or  removing  clay  from  said  tract,  and  will  continue  to  do  so 
unless  enjoined  by  this  court,  to  their  irreparable  damage ; 
that  the  plaintiffs  have  fully  complied  with  all  the  agree^ 
ments  and  stipulations  on  their  part,  and  have  promptly  and 
fully  paid  their  rent  as  stipulated  for  in  said  lease,  and  that 
they  have  been  damaged  in  the  sum  of  $2,000.  The  prayer 
is  for  damages  and  an  injunction. 

The  objection  to  the  suiBciency  of  the  complaint  pointed 
out  by  the  appellant  is  that  the  description  of  the  land  leased 
from  Bahlah  W.  Weaver,  as  set  out  in  the  written  lease,  is 
so  indefinite  and  uncertain  as  to  render  the  contract  void. 
More  fully  stated,  the  position  of  the  appellant  is : 
1.  That  the  lease  is  void  because  there  is  no  description 
of  the  land  proposed  to  be  leased,  and  that  this  defect  can 
not  be  supplied  by  parol  evidence,  and  in  support  of  their 
position  they  cite  Dingman  v.  Kelly y  7  Ind.  717,  Howell  v. 
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Zerbee.,  26  Ind.  214,  Pulse  v.  MiUer,  81  Ind.  190,  Baldwin  v. 
Kerlin,  46'lnd.  426,  and  Miller  v.  Campbell,  62  Ind.  125. 

2.  That  the  lessee,  having  taken  possession  by  virtue  or 
the  written  agreement,  he  became  a  tenant  by  virtue  of 
his  act,  and  such  tenancy  is  from  year  to  year.  RaiUback  v. 
Walhe,  81  Ind.  409 ;  Friedhoff  v.  Smith,  13  Neb,  5 ;  Vinz  v. 
Beatty,  61  Wis.  646. 

3.  That  as  to  the  ^^  three-cornered  "  tract,  the  lease  being 
void,  the  right  to  take  clay  was  a  mere  license,  not  assignable, 
and  revocable  at  pleasure.  Armstrong  v.  Latoson,  73  Ind. 
498. 

The  authorities  cited  establish  the  proposition  that  a  lease 
or  contract  for  the  conveyance  of  land  must,  to  be  enforced, 
contain  a  description  of  the  land  ;  that  where  the  description, 
so  far  as  it  goes,  is  consistent,  but  does  not  appear  to  be  com- 
plete, it  may  be  completed  by  extrinsic  parol  evidence,  pro- 
vided a  new  description  is  not  introduced  into  the  body  of 
the  contract ;  but  that  courts  bever  permit  parol  evidence 
to  be  given,  first  to  describe  the  land,  and  then  to  apply  the 
description ;  nor  to  contradict  the  written  agreement,  but 
only  in  aid  of  it.     Baldwin  v.  Kerlin,  supra. 

Tested  by  this  rule  the  description  of  the  "  three-cornered  " 
tract  of  land  seems  to  be  so  deficient  as  to  require  an  entirely 
new  description  to  identify  the  land,  and  this  can  not  be 
furnished  by  parol  evidence,  as  it  would  be  substantially  the 
making  of  a  new  contract  by  parol,  which  is  forbidden  by 
the  statute  of  frauds. 

If  this  suit  was  an  action  to  enforce  a  contract  entirely 
executory  in  its  character,  the  authorities  cited  would  be 
conclusive  against  the  appellee.  It  remainis,  therefore,  to  in- 
quire as  to  the  effect  of  the  partial  performance  set  out  in 
the  complaint  and  proven  on  the  trial. 

The  complaint  proceeds  upon  the  theory  that  the  parties 
made  a  parol  contract  for  the  lease  of  the  lands  for  the  period 
of  ten  years ;  that  the  land  to  be  let  was  identified  and 
pointed  out,  and  all  the  terms  and  stipulations  of  the  contract 
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fully  understood  and  agreed  to,  and  that  afterwards  the  par- 
ties undertook  to  reduce  their  agreement  to  writing,  but  failed 
to  sufficiently  describe  the  land,  and  that,  therefore,  the  con- 
tract, resting  partly  in  writing  and  partly  by  parol,  was  in 
law  a  parol  contract  {Puke  v.  Miller^  supra  ;  Board^  etc.,  v. 
iShipley^  77  Ind.  553),  and  as  such  parol  contract  it  was  taken . 
out  of  the  operation  of  the  statute  of  frauds  by  part  per- 
formance. 

The  right,  in  a  proper  case,  to  enforce  such  a  contract  is 
impliedly  admitted  in  Railsback  v.  Walke^  supra. 

In  Pomeroy  Spec.  Perf.,  section  101,  it  is  said  :  "  As  the 
statute  6{)eaks  of  lands,  '  or  any  interest  in  or  concerning 
them,' contracts  to  lease  are  both  included  within  its  term.s, 
and  are  capable  of  being  part  performed  so  as  to  be  taken 
out  of  the  operation  of  the  statute/' 

The  case  of  Fery  v.  Pfeiffer,  18  Wis.  535,  is  much  in  point, 
where  an  agreement  for  a  lease  was  taken  out  of  the  opera- 
tion of  the  statute  by  partial  performance ;  also,  Seaman  v. 
Aschermann,  515  Wis.  678  ;  Wallace  v.  Scoggins,  17  Ore. 
476 ;  Morrison  v.  Herriek,  130  111.  631  ;  Martin  v.  Patterson, 
27  S.  C.  621. 

In  the  language  of  Berkshike,  J.,  in  Swales  y.  Jackson, 
126  Ind.  282,  the  appellees  having  ^^  entered  into  possession 
of  the  real  estate  under  the  contract,  and  having  made  last- 
ing and  valuable  improvements,  it  would  be  inequitable  and 
a  fraud  to  withhold  the  title.'' 

In  Wood  Landlord  and  Tenant,  section  200,  it  is  said  that 
"A  court  of  equity  will  decree  a  specific  performance  of  such 
contracts,  notwithstanding  the  statute  of  frauds,  when  there 
has  been  such  a  part  performance  of  the  agreement  that  to 
refuse  it  would  work  a  fraud  upon  the  party  seeking  its  specific 
execution.'^ 

The  only  infirmity  in  the  written  lease  is  its  failure  to 
sufiiciently  describe  the  leased  premises.  We  are  informed 
by  the  complaint  that  the  premises  were  pointed  out  and 
agreed   upon  at,  and  prior  to,  the  making  of  the  contract, 
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and  that  soon  after  the  appellees  took  possession  of  the  same 
and  made  lasting  and  valuable  improvements,  such  as  they 
would  not  have  made  bad  they  not  relied  upon  the  agree- 
ment to  hold  the  same  for  the  full  period  of  ten  years. 

The  agreement  as  to  the  boundaries  of  the  leased  land  and 
its  occupancy  for  four  years,  with  the  knowledge  and  con- 
sent of  the  landlord,  is  an  important  element  in  the  partial 
performance  relied  upon,  for  it  furnishes  clear  and  satisfac- 
tory evidence,  in  favor  of  the  appellees,  upon  the  only  propo- 
sition not  established  by  the  written  instrument. 

The  misdescription  of  the  leased  property  would  not  have 
furnished  the  tenants  with  a  defence  if  they  had  been  sued 
by  the  landlord  for  rent  for  the  time  they  occupied  the  prop- 
erty.    Whipple  V.  ShewalteTy  91  Ind.  114. 

The  practical  location  of  the  boundaries  of  the  leased 
premises,  coupled  with  the  subsequent  possession  of  the  same 
by  the  tenants  by  and  with  the  landlord's  knowledge  and 
consent,  is  a  sufficient  location  of  the  property.  Jackson  v. 
Perrine,  35  N.  J.  Law,  137;  Lush  v.  Druse,  4  Wend.  313; 
Pierce  v.  Minturn,  1  Cal.  470;  Richards  v.  Snider,  11  Ore. 
197. 

While  the  rules  of  construction  to  be  applied  in  identify- 
ing boundaries  in  a  lease  are  the  same  as  those  applicable  to 
grants  in  fee,  it  is  common,  especially  in  the  leasing  of  farm 
lands,  to  use  less  accuracy  in  the  description  of  the  premises 
than  in  deeds  conveying  the  fee,  $ind  where  the  parties  them- 
selves put  a  practical  construction  on  the  contract,  and  the 
premises  are  taken  possession  of  and  occupied  under  the 
lease  by  the  consent  of  both  parties,  it  should  be  sufficient 
to  take  the  contract  out  of  the  operation  of  the  statute, 
where  the  only  infirmity  in  the  contract  is  the  insufficiency 
of  the  description  of  the  lands.  The  court  did  not  err  in 
overruling  the  demurrer  to  the  complaint.  The  court  made 
a  special  finding  of  the  facts  and  conclusions  of  law,  but  as 
the  record  fails  to  show  that  it  was  at  the  request  of  either 
of  the  parties,  it  is  to  be  treated  as  a  general  finding.  Ha^^ 


NOVEMBER  TERM,  1890.  636 

Weaver  v.  Shipley  tied. 

selman  v.  Allen,  42  Ind.  257 ;  1  Works  Pr.,  section  804. 
And  consequently  the  court  did  not  err  in  its  conclusions  of 
law. 

The  only  other  points  urged  in  their  brief  by  counsel  for 
the  appellant  are  that  the  court  erred  in  admitting  illegal 
evidence. 

The  first  relates  to  the  action  of  the  court  in  permitting 
the  appellees  to  read  in  evidence  the  exhibit  purporting  to 
be  a  copy  of  the  written  lease,  without  first  showing  the  loss 
of  the  original.  It  appears  that  originally  but  one  copy  was 
executed,  but  afterward  the  parties  met  and  drew  off  a  copy 
of  the  original,  and  all  the  parties  signed  it;  and  the  copy 
so  made  was  delivered  to  the  appellees,  being  the  one  given 
in  evidence. 

The  new  paper  thus  made  was,  to  all  intents  and  purposes, 
a  duplicate,  and  was  delivered  to  the  appellees  to  subserve 
the  purposes  of  an  original  instrument.  At  all  events  it  was 
a  written  instrument  signed  by  Bahlah  W.  Weaver,  and  ad- 
missible against  him  and  his  privies  in  estate. 

Objection  is  also  made  to  the  action  of  the  court  in  per- 
mitting witnesses  to  state  what  the  parties  to  the  lease  said 
to  each  other  prior  to  the  execution  of  the  written  agreement 
which  lead  to  its  execution.  The  portions  of  the  record 
where  these  questions  and  answers  are  set  out  have  not  been 
pointed  out ;  but  if  they  had  been  we  are  unable  to  see  how 
the  court  could  have  held  the  complaint  good,  and  then  pre- 
vented the  plaintiff  from  introducing  the  only  class  of  evi- 
dence by  which  it  could  be  proven. 

Lastly,  it  is  said  that  evidence  should  not  have  been  i*e- 
ceived  showing  that  there  was  no  clay  in  the  neighborhood 
suitable  for  making  tile  except  in  one  of  the  tracts  leased. 
No  objection  is  pointed  out  except  that  it  was  immaterial. 
The  evidence  tended  directly  to  establish  one  of  the  material 
allegations  of  the  complaint,  and  was  not  only  competent  but 
important,  to  show  the  condition  the  appellees  were  left  in 
by  the   interference   of  the   appellant;  and   also  to  fix  the 


187  6M| 

138  117 

127  636 

138  616 


636  SUPREME  COUKT  OF  INDIANA, 

The  Germania  Life  Insurance  Company  of  New  York  v.  Lunkenheimer. 

damages  they  were  entitled  to  recover  1)608086  of  the  inter- 
ference with  their  leased  premises. 

We  find  no  error  in  the  record. 

Therefore,  the  judgment  is  affirmed. 

FUed  March  31, 1891. 


No.  14,594. 

The  Gebmania  Life  Insurance  Company  op  New  Yobk 

V.  Lunkenheimer. 

Insurajtce. — Life, — False  Anwjen, — AgerU^a  Knoidedge  of  FaUUy*  —  If  an 
applicant  for  life  insarance,  in  good  faith,  gives  truthful  answers  to  such 
questions  as  are  asked  him,  but  the  agent  of  the  company,  whether  pur- 
posely or  not,  without  the  knowledge  or  consent  of  the  assured,  inserts 
false  answers,  the  wrong  is  that  of  the  company  and  not  that  of  the  as- 
sured; and  the  company  is  estopped  to  contest  the  validity  of  a  policy 
issued  thereon,  although  by  the  terms  of  such  policy  such  answers  and 
the  application  containing  them  are  a  part  of  the  contract  of  insurance, 
and  the  assured  warrants  that  all  answers  given  are  true. 

Same. — Failure  to  Bead  Afyplicalion  Prepared  by  Agent  of  Insurer, — R^ormar 
lion  of  Application, — An  assured,  who  has  fully,  truthfully,  and  in  good 
faith  answered  all  the  required  questions  put  to  him  by  the  agent  of 
an  insurance  company^is  not  guilty  of  negligence  in  signing  the  ap- 
plication when  such  agent  has  prepared  it,  without  reading  it.  It  is 
immaterial  whether  the  agent  acted  dishonestly  or  mistakenly.  Nor  is 
it  necessary  to  reform  such  application  in  order  to  secure  a  recovery 
on  the  policy. 

Same. — Pleading  not  Necessary  to  Show  Company  is  Forbidden  to  Set  up  an 
Estoppel. — Presumption. — In  an  action  on  such  an  application  it  is  not 
necessary  to  allege  that  the  company  is,  by  its  charter,  estopped  to  set 
up  the  illegal  acts  of  the  agent  to  avoid  the  policy  issued  upon  such 
application.  If  such  charter  authorizes  such  a  course  the  company 
must  plead  it  as  a  defence.  There  is  no  presumption  that  the  com- 
pany's charter  contains  anything  so  at  variance  with  settled  principles 
of  law. 

From  the  Warrick  Circuit  Court, 

G.  Palmer y  for  appellant. 

C,  Staaer,  A,  Gilchrist  and  0.  A.  De  Bruler,  for  appellee^ 
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McBride,  J. — This  was  an  action  by  the  appellee  against 
the  appellant  to  recover  on  a  life  insurance  policy  for  $5^000 
issued  by  appellant  on  the  life  of  appellee's  husband^  Fred- 
erick Lunkenheimer. 

The  policy  contained  the  following  clause  : 

'^  This  policy  is  issued^  and  the  same  is  accepted  by  the 
said  assured^  upon  the  following  express  conditions  and  agree- 
ments :  That  the  same  shall  cease^  and  be  null,  void  and  of 
no  effect ;  and  that  this  company  shall  not  be  liable  for  the 
payment  of  the  sum  assured^  or  any  part  thereof,  but  that 
all  premiums  previously  paid  shall  be  the  absolute  property 
of  the  company,  without  any  account  whatever  to  be  ren- 
dered therefor,  except  as  hereinafter  provided  in  the  fourth 
condition  of  this  policy  : 

*^  1st.  If  the  representations  made  in  the  application  for 
this  policy,  upon  the  faith  of  which  this  contract  is  made, 
shall  be  found  in  any  respect  untrue." 

The  application  contained  the  following : 

"  It  is  hereby  declared  and  agreed  that  all  the  statements 
and  answers  to  the  printed  questions  written  above,  which, 
together  with  this  declaration  and  agreement,  constitute  an 
application  to  the  Germania  Life  Insurance  Company  of 
New  York  for  an  insurance  of  five  thousand  dollars  upon 
the  life  of  Frederick  Lunkenheimer  are  offered  to  the  said 
company  as  a  consideration  of  the  contract  applied  for,  each 
of  which  statements  and  answers,  whether  written  by  his 
own  band  or  not,  every  person  whose  name  is  hereto  sub- 
scribed adopts  as  his  or  her  own,  admits  to  be  material,  and 
warrants  to  be  full,  complete  and  true,  and  to  be  the  only 
statements  given  to  the  company  in  reply  to  its  inquiries,  and 
upon  which,  should  the  insurance  applied  for  be  granted,  the 
company's  contract  will  be  founded.  And  this  application 
is  submitted  to  the  said  company,  with  the  following  ex- 
press covenants  and  agreements."  *  *  * 

"  2.  That  if  the  insurance  applied  for  be  granted  by  the 
company,  the  policy,  if  accepted,  will  be  accepted  subject  to 
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all  the  conditions  and  stipulations  contained  in  the  policy, 
and  that  the  entire  contract  contained  in  the  said  policy,  and 
in  this  application,  taken  together,  shall  be  construed  and 
interpreted  as  a  whole,  and  in  each  of  its  parts  and  obliga- 
tions, according  to  the  charter  of  the  said  company  and  the 
laws  of  the  State  of  New  York,  the  place  of  the  contract 
being  expressly  agreed  to  be  the  principal  office  of  the  said 
company  in  the  city  of  New  York/^ 

One  of  the  questions  which,  by  the  application,  the  appli* 
cant  was  required  to  answer,  was  the  following ; 

^^  4-c.  Have  you  applied  for  an  assurance  or  restoration 
of  a  lapsed  policy  with  this  or  any  other  company  without 
having  led  to  an  assurance  or  restoration  ?  If  so,  with  which 
companies?  And  for  what  reason  did  the  application  not 
lead  to  an  assurance  or  restoration  ?  " 

This  question  was  answered,  '^  No/' 

The  application  was  made  on  the  14th  dayof  April,  1881, 
and  the  policy  w&s  issued  on  the  21st  day  of  April,  1881. 

On  the  —  day  of  August,  1880,  said  Lunkenheimer  had 
applied  to  the  ^tna  Life  Insurance  Company  of  Hartford, 
Connecticut,  for  an  assurance  upon  his  life,  and  his  applica- 
tion was  rejected  before  the  application  was  made  to  appel- 
lant upon  which  the  policy  in  suit  was  issued. 

The  answer  aboye  quoted  was,  therefore,  untrue,  and, 
prima  fdcie,  appellant  is  not  liable,  as  there  can  be  no  serious 
doubt  that  the  question  thus  propounded  and  answered  was 
material. 

With  reference  to  this  answer  the  complaint  contains  the 
averment  that  the  application,  in  so  far  as  said  answer 
is  concerned,  "  Was  not,  and  is  not,  the  application  of  Fred- 
erick Lunkenheimer  or  of  the  plaintiff,  but  the  same  was 
solely  the  act  of  the  defendant.  Said  application  was  en- 
tirely prepared  and  written  by  one  George  Bauer,  who  was 
at  the  time  the  general  agent  of  the  defendant  in  procuring 
said  assurance  on  said  Frederick  Lunkenheimer's  life.  Said 
application  was  entirely  prepared  by  said  Bauer,  and  all  the 
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answers  to  questions  therein  were  written  by  said  Bauer,  or 
under  his  dictation.  Said  Frederick  Lunkenheimer  at  the 
time  said  application  was  prepared  and  written  informed 
said  Bauer,  that  he,  said  Frederick,  had  previously  to  that 
time  made  an  application  to  a  life  insurance  company  for  a 
policy  upon  his  life,  and  that  no  policy  had  been  issued  by  said 
company  upon  said  application.  Said  Bauer  was  then  fully 
informed  of  all  matters  in  relation  to  said  application  to 
said  life  insurance  company,  and  of  the  action  of  said  life 
insurance  company  uppn  said  application.  Said  Bauer  there- 
upon prepared  said  application  to  defendant,  as  he  claimed 
it  was  his  duty  as  said  agent  to  do,  and  thereupon  wrote  the 
answer  to  the  question  above  set  out,  or  caused  it  to  be  writ- 
ten by  another  agent  of  defendant  as  it  appears  in  said  ap- 
plication, and  assured  said  Frederick  Lunkenheimer  that  all 
questions  in  said  application  were  correctly  and  properly  an- 
swered,and  that  he,as  the  agent  of  the  defendant,  had  correctly 
prepared  said  application ;  and  thereupon  said  Frederick 
Lunkenheimer  signed  said  application  upon  the  assurance 
of  said  Bauer  that  the  same  was  in  all  things  correctly  made. 
*  *  *  The  answer  in  said  application,  to  the  question 
hereinbefore  set  out,  was  inserted  in  said  application  by  said 
Bauer  without  the  knowledge  of  said  Frederick  Lunken- 
heimer or  the  plaintiff,  and  without  any  collusion  or  fraud 
upon  the  part  of  either  said  Frederick  Lunkenheimer  or  the 
plaintiff.^' 

This  presents  the  only  controverted  question  in  the  case, 
appellant  insisting  that  upon  the  foregoing  facts  there  is  no 
liability. 

The  question  is  presented, 

1.  By  demurrer  to  the  complaint,  which  the  court  below 
overruled. 

2.  By  the  action  of  the  trial  court  in  overruling  a  motion 
by  appellant  and  sustaining  a  motion  by  appellee  for  judg- 
ment on  a  special  verdict  returned  by  the  jury  trying  the 
cause,  and 
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3.  By  the  overruling  by  the  trial  court  of  a  motion  for  a 
Dew  trial  made  by  appellant. 

There  are  four  assignments  of  error,  but  each  assignment 
presents  the  same  question,  and  a  ruling  on  one  determines 
all. 

The  special .  verdict,  in  so  far  as  it  affects  this  question, 
finds,  in  substance^  that  the  application  for  the  insurance  was 
taken  by  one  George  G.  Bauer,  who  was  at  the  time  general 
agent  for  appellant  for  the  southern  half  of  the  State  of  In- 
diana, and  one  Samuel  I.  Loewenstein,  who  was  at  that  time 
local  agent  for  appellant  at  the  city  of  Evansville^  both  of 
whom  had  known  the  assured  for  at  least  fourteen  years 
prior  to  said  time;  that  on  the  13th  day  of  April,  1881,  and 
also  on  the  14th  day  of  said  month,  said  Bauer  personally 
solicited  Lnnkenheimer  to  take  a  policy  with  appellant,  and 
that  each  time  Lunkenheimer  stated  to  Bauer  that  it  was  no 
use  for  him  to  apply  for  insurance  upon  his  life,  for  the  rea- 
son that  he  had  before  that  time  made  application  to  another 
insurance  company  for  insurance  on  his  life,  and  that  said 
application  had  been  rejected ;  that  on  both  of  these  occa- 
sions  Bauer  replied  that  '^  he  need  not  bother  his  head  about 
tliat,  and  that  that  was  the  company's  business,  and  that  if 
he  passed  successfully  an  examination  by  the  physician  ap- 
pointed by  the  defendant,  the  fact  that  he  had  been  previ- 
ously rejected  by  another  company  would  not  prevent  his 
procuring  insurance  with  the  defendant/'  That  on  the  14th 
day  of  April,  1881,  and  immediately  after  Lunkenheimer 
had  informed  Bauer  of  his  said  previous  rejection,  Bauer  and 
Loewenstein,  both  being  at  the  office  of  Lunkenheimer,  to- 
gether filled  out  the  application,  Loewenstein  writing  all  the 
answers,  and  Bauer  standing  by  him  looking  at  each  ques- 
tion and  dictating  many  of  the  answers  without  referring 
either  question  or  answer  to  Lunkenheimer,  and  that  the 
question  over  which  this  controversy  arises  was  not  read  to, 
or  in  any  manner  made  known  to,  Lunkenheimer,  but  that 
Bauer,   looking  at    the    question    in    the   application,   told 
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Loeweostein  to  write  the  answer,  *^  No/'  That  when  all 
this  was  done  said  parties,  although  in  the  same  room,  were 
distant  some  fourteen  feet  from  Lunkenheimer,  who  did  not 
then  or  at  any  other  time  have  any  knowledge .  of  the  man* 
ner  in  which  said  question  had  been  answered  ;  that  he  did 
not  read  the  application  nor  was  it  read  to  him,  but  by  direc- 
tion of  Bauer  he  signed  it  in  the  place  indicated  by  Bauer, 
who  then  carried  it  away  with  him.  They  also  find  that 
the  plaintiff  also  had  no  knowledge  of  the  manner  in  which 
said  question  was  answered,  aiid  that  there  was  no  collusion 
or  fraud  on  the  part  of  either  plaintiff  or  the  assured. 

Prior  to  the  death  of  the  assured  he  had  paid  on  said  pol- 
icy five  annual  premiums  amounting  to  $1,407.26. 

The  principles  which  must  control  in  the  decision  of  this 
case  have  been  many  times  recognized  and  applied  by  this 
court,  and  the  cases  in  which  they  have  been  thus  applied 
meet  the  approval  of  the  court  as  now  constituted. 

The  application  for  insurance  in  this  case  was  prepared  by 
an  agent,  or  by  agents,  of  the  appellant.  The  statement  of  the 
application  whereby  the  assured  agrees  to  *'  adopt  as  his  own, 
admits  to  be  material,  and  warrants  to  be  true  "  all  state- 
ments and  answers  therein  written,  whether  written  by  his 
own  hand  or  by  the  hand  of  another,  does  not  change  the  re- 
lations existing  between  the  parties  engaged  in  the  preparation 
of  the  application.  The  avowed  object  in  propounding  to  an 
applicant  for  insurance  the  questions  embraced  in  the  written 
application  is  to  ejicit  information  which  will  enable  the  insur- 
ance company  to  determine  intelligently  whether  or  not  it  can 
safely  accept  the  risk.  When  the  questions  are  asked  it  is 
the  duty  of  the  applicant  to  answer  truthfully,  and  if  he  gives 
a  false  answer,  and  the  company  is  deceived  thereby,  and  in- 
duced to  accept  an  unsafe  risk,  there  is  abundant  reason  for 
relieving  it  from  liability  because  of  the  deception. 

The  agent,  whether  he  is  called  a  general  or  a  special  agent, 
who,  by  authority  of  an  insurance  company,  solicits  one  to 
take  a  policy  of  insurance,  in  taking  the  application  of  such 
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person  stands  as  the  representative  of  the  company  in  so 
doings  and  as  sach  representative  be  is  authorized  to  require 
of  the  applicant  truthful  answers  to  all  material  questions 
contained  in  the  application.  If  the  company  accept  the 
risk  and  issue  the  policy  it  can  not  then  say  to  the  assured^ 
^'  The  agent  represented  me  only  while  soliciting  your  insur- 
ance, but  when  he  commenced  to  write  your  application  be 
ceased  to  represent  me  and  became  your  representative,  and 
as  your  agent  presented  the  application  to  me.''  The  courts 
can  not  thus  give  judicial  approval  to  Dr.  Jekyll  and  Mr. 
Hyde. 

As  is  said  in  the  case  of  Commercial  Fire  Ins.  Co.  v.  AUen, 
1  South.  Rep.  202 :  '^  Such  shifting  use  of  a  paid  employee 
finds  no  sanction  in  that  sturdy  morality  which  should  un- 
derlie every  system  of  jurisprudence." 

If  the  applicant  for  insurance,  in  good  faith,  gives  truth- 
ful answers  to  such  questions  as  are  asked  him,  but  the  agent, 
whether  purposely  or  not,  but  without  the  knowledge  or 
connivance  of  the  assured,  inserts  false  answers,  the  wrong 
is  that  of  the  company  and  not  that  of  the  assured.  The 
company  will  be  estopped  to  attribute  wrong  to  the  assured. 
They  are  authorized  to  propound  the  questions  that  they 
may  learn  the  truth.  When  truthful  answers  are  given  to 
their  agent  they  have  acquired  a  knowledge  of  the  truth,  as 
they  are  charged  with  knowledge  of  the  facts  thus  im- 
parted to  him.  As  long  as  the  assured  acts  in  good  faith  it 
is  altogether  immaterial  what  the  agent's  motive  may  have 
been  for  suppressing  or  perverting  the  truth.  Nor  can  it  be 
said  that  the  assured,  who  has  fully,  frankly,  truthfully  and 
in  good  faith  answered  all  the  required  questions,  is  guilty 
of  negligence  in  signing,  without  reading,  the  application 
which  is  thereupon  prepared  by  the  agent.  He  is  justified 
in  assuming  that  the  agent  has  with  equal  good  faith  truth- 
fully recorded  the  answers  given.  He  may  well  say  to  the 
company,  "You  accredited  this  man  to  me  as  your  representa- 
tive and  I  signed  the  application  thus  prepared  by  him,  re- 
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lyiDg  upon  the  character  which  you  gave  him  when  you 
commissioned  him  to  come  to  me  as  your  agent.  If  he 
acted  dishonestly  in  the  matter^  you  and  not  I  must  suffer 
the  consequences.'^  There  is  no  necessity  for  a  reformation 
of  the  contract.  A  reformation  of  a  contract  may  be  had 
when  by  mutual  mistake  of  the  parties^  or  by  mistake  of  the 
scrivener,  something  has  been  written  differing  from  that 
which  both  parties  intended  should  be  written,  provided  the 
mutual  mistake  is  as  to  a  question  of  fact. 

Here  one  party  to  the  contract  states  a  truth,  while  the 
agent  of  the  other  party,  pretending  to  record  that  truth,  de- 
liberately records  a  falsehood  instead.  When  the  principal 
of  the  dishonest  agent  is  sued  he  will  not  be  permitted  to 
escape  liability  simply  because  of  his  own  agent's  dishonesty. 
He  can  not  say  to  the  assured :  *^  Because  you  did  not  suspect 
my  agent  of  dishonesty,  and  carefully  read  the  contract  writ- 
ten by  him  before  signing  it,  your  negligence  was  so  gross 
that  it  relieves  me  from  liability  to  account  to  you,  and  (as 
is  argued  with  great  earnestness  in  this  case)  even  creates 
suspicion  of  your  integrity,  and  that  you  were  in  collusion 
with  my  agent  to  rob  me."  Nor  is  it  material  in  this  case 
whether  the  untruthful  answer  was  thus  written  from  dis- 
honest motives,  or  merely  through  mistake.  The  party  whose 
act  it  was  can  not  complain  that  the  other  party  to  the  con- 
tract was  guilty  of  negligence  in  trusting  either  his  honesty 
or  his  accuracy. 

We  are  sustained  in  the  foregoing  by  the  following  au- 
thorities :  Phenix  Ins.  Co.  v.  Allen,  109  Ind.  273  ;  Commercial 
Union  Assurance  Go.  v.  State,  ex  reL,  113  Ind.  331 ;  Geiss  v. 
Franklin  Ins.  Co.,  123  Ind.  172 ;  Indiana  Ins.  Co,  v.  Hart" 
well,  123  Ind.  177;  Phenix  Ins.  Co.  v.  Golden,  121  Ind. 
524  ;  Rogers  v.  Phenix  Ins.  Co.,  121  Ind.  570  ;  Phoenix  Ins. 
Co.  V.  Starky  120  Ind.  444;  Phenix  Ins.  Co.  v.  Pickel,  119 
Ind.  155;  Pickel  v.  Phenix  Ins.  Co.,  119  Ind.  291  ;  Plumb  v. 
Cattaraugus  Co.  M.  Ins.  Co.,  18  N.  Y.  392;  Insurance  Co. 
V.  Wilkinson,  13  Wallace,  222  ;  Insurance  Co.  v.  Mahone^  21 
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Wallace,  152;  New  Jersey  M.  L.  Ins.  Co,  v.  Baker y  94  TI.  S. 
610;  Wood  Fire  Ins.  (2d  ed.)  426-427;  May  Ins.  p.  687; 
McArthur  v.  Home  Life  Aaa'rif  73  Iowa,  336;  Howry  v. 
Roaendaley  74  N.  Y.  360 ;  Dunbar  v.  Phenix  Ins.  Co,j  72  Wis. 
492 ;  Continental  Ins.  Co.  v.  Pearee,  39  Kan.  396  ;  Western 
Assurance  Co.  v.  Rector,  86  Ky.  294 ;  Hingston  v.  JEtna  Ins. 
Co.,  42  Iowa,  46 ;  Bartholomew  v.  Merchants^  Ins.  Co.,  96 
Am.  Dec.  65 ;  Bennett  v.  Agricultural  Ins.  Co.,  106  N.  Y. 
243 ;  Miller  v.  Phomix  Mut.  Life  Ins.  Co.,  107  N.  Y.  292, 
and  a  large  number  of  other  cases  that  might  be  cited. 

Appellant  insists  that  the  complaint  is  bad,  because  the 
application  which  was  made  apart  of  the  complaint  required 
that  the  contract  should  be  construed  according  to  the  charter 
of  the  company,  and  that  the  plaintiff  should  allege  and 
prove  that  the  charter  contained  nothing  to  preclude  the  ap- 
pellee from  setting  up  the  estoppel  growing  out  of  the  acts 
of  appellant's  agent. 

It  will  not  be  presumed  that  the  charter  of  appellant  con- 
tains anything  so  at  variance  with  settled  principles  of  law, 
but  if  it  does,  and  if  appellant  could  avail  itself  thereof  in 
an  action  of  this  character,  it  must  be  done  by  answer. 

It  is  said  that  the  contract  is,  by  its  terms,  a  New  York 
contract,  and  to  be  interpreted  and  governed  by  the  laws  of 
that  State.  The  complaint  set  out  the  law  of  New  York  as 
applicable  to  the  facts  of  the  case,  and  the  jury  found  the 
same  as  a  part  of  the  special  verdict.  The  law  thus  found, 
as  the  law  of  the  case,  is  in  accordance  with  the  law  of  this 
Stat€  as  hereinbefore  declared. 

Appellant  insists,  also,  that  the  special  verdict  does  not 
cover  the  material  averments  of  the  complaint,  in  this,  that 
instead  of  finding  that  the  question  which,  it  is  alleged,  was 
answered  untruthfully,  was  propounded  to  the  assured  and 
answered  by  him,  it  finds  that  prior  to  the  preparation  of 
the  application,  but  on  the  same  day,  the  assured  informed 
appellant's  said  agent  of  his  previous  application  and  rejec* 
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tioQ,  and  had  also  done  so  on  the  preceding  day,  and  that  for 
that  reason  the  judgment  was  erroneous. 

The  answer  as  recorded,  if  the  answer  of  the  assured, 
would  be  material  and  would  avoid  the  policy  because  of  its 
falsity,  and  because  the  falsehood  would  constitute  a  breach 
of  the  warranty  of  the  truth  of  appellant^s  answer.  It  would 
be  material  because  a  denial  of  an  important  fact  of  which 
appellant  had  a  right  to  be  informed.  If,  however,  the  as- 
sured did  not  deny  such  a  fact,  but  disclosed  it  to  said  agent 
before  the  preparation  of  the  application,  and  said  agent 
thereupon  prepared  the  application  with  full  knowledge 
thereof,  it  is  altogether  immaterial  whether  the  information 
was  imparted  in  answer  to  that  precise  question  or  not. 

The  material  fact  is,  did  the  assured  disclose  the  truth  at 
or  before  the  making  of  the  application,  or  did  he  deceive 
appellant  with  a  falsehood  ?  The  precise  formula  of  words 
used,  or  the  precise  hour  of  the  disclosure,  is  not  material. 

We  find  no  error  in  the  record,  and  the  judgment  is  af* 
firmed  with  costs. 

Filed  March  19, 1891. 


No.  14,894. 
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Company  v.  Bush.  W^ 

Damaobs.— GWW.---Rir«n<'«  Bigki  to  Recover  for  Lorn  of  Services.— Kindness  ^^  - - 
and  AUeniion  to  Family. — ^In  an  action  by  a  father  for  the  death  of  his 
child  it  is  not  error  to  instruct  the  jury  that  in  estimating  his  damages 
they  may  consider  the  condition  of  his  family  at  the  time  of  the  acci- 
dent, take  into  account  all  the  services  the  child  might  reasonably  have 
performed  in  the  family  until  it  attained  its  majority,  including  actual 
labor  in  helping  to  carry  on  the  household  affairs,  the  pecuniary  acts  of 
kindness  and  attention  which  might  reasonably  be  anticipated  that  it 
would  have  performed  which  would  administer  to  the  family's  comfort  as 

Vol.  127.— 85 
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well  as  their  necessities,  if  accompanied  by  the  statement  that  they  can 
not  consider  the  fact  that  the  father  has  been  deprived  of  the  happiness, 
comfort  and  society  of  his  child,  nor  acts  of  affection  simply  and  loss  of 
companionship,  and  that  the  recovery  is  limited  by  law  to  the  actual 
pecuniary  loss. 

Practice. — Objeedaru  to  Question. — Only  objections  raised  in  the  trial  court 
to  a  question  put  to  a  witness  will  be  considered  in  the  Supreme  Court; 
and  other  grounds  for  the  exclusion  of  such  a  question  will  not  there 
be  available. 

NsoLiOENCS. — Contributory, — Orowing  Track. — Approaehing  Train  Obaeur^ 
by  Cbfs  Standing  on  Side- Track. — A  child  seven  years  of  age  attempting 
to  cross  a  railroad  track  at  a  street  crossing,  when  a  train  standing  on 
such  crossing  is  so  moved  as  to  give  a  clear  passage  way,  is  not  guilty 
of  such  contributory  negligence  as  will  defeat  a  recoveiy  by  its  father, 
if  another  train  on  an  opposite  and  parallel  track,  and  only  a  few  feet 
from  the  first  track,  unseen  by  the  child,  suddenly  strikes  and  injures 
such  child  in  attempting  to  cross  the  second  track,  when  if  it  had  re- 
mained standing  between  the  tracks  it  would  have  escaped  injury. 

From  the  Carroll  Circuit  Court. 

C.  C.  Maison  and  E.  C.  Field,  for  appellant. 
E.  P.  Hammond,  W.  B.  Atutin,  C.  R,  Pollard  and  JB.  C. 
Pollard,  for  appellee. 

Olds,  C.  J. — On  the  2l8t  day  of  September,  1887,  the 
appellee's  daughter,  then  nearly  seven  years  of  age,  was 
stfuck  and  killed  by  appellant's  train  of  cars,  at  Monoi>,  In- 
diana. The  appellee  brought  this  suit,  and  recovered  a  judg- 
ment for  damages.  From  this  judgment  the  appellant  ap- 
peals, assigns,  and  discusses  three  alleged  errors.  The  first 
is  that  the  court  erred  in  giving  the  following  instructions  to 
the  jury : 

*'  In  estimating  the  plaintiff's  damages  the  jury  may  con- 
sider the  condition  of  his  family  at  the  time  of  the  alleged 
accident,  and  take  into  account  all  the  services  that  his  child» 
alleged  to  have  been  killed,  might  reasonably  have  performed 
in  his  family  until  she  attained  her  majority,  and  such  serv- 
ices may  include  actual  labor  in  helping  to  carry  on  the 
household  affairs,  and  the  pecuniary  value  of  all  acts  of  kind- 
ness  and  attention  which  might  reasonably  be  anticipated 
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that  she  would  have  performed  for  the  plaintiff  and  his  fam* 
ily,  until  her  majority^  that  would  administer  to  their  com- 
fort)  as  well  as  to  their  necessities ;  but  the  jury  should  not 
consider  acts  of  affection,  simply,  and  loss  of  companionship. 
The  recovery  is  limited  by  the  law  to  the  actual  pecuniary 
loss." 

The  court,  at  the  request  of  the  appellant,  also  gave  to  the 
jury  another  instruction  upon  the  same  subject,  which  must 
be  considered  in  connection  with  the  one  complained  of.  The 
additional  instruction  given  reads  as  follows : 

"  In  any  form  of  verdict  you  may  adopt  you  are  required 
to  state  in  writing  such  sum  of  money  as  you  assess  the  plain- 
tiff's damages  at  in  the  event  that  he  may,  under  the  law, 
be  entitled  to  recover  under  the  facts  as  found  by  you.  I, 
therefore,  instruct  you  that  in  estimating  and  considering  the 
amount  of  such  damages  you  can  only  take  into  consideration 
the  pecuniary  injury,  if  any,  that  the  plaintiff  has  sustained 
bv  the  loss  of  services  of  the  deceased  from  the  time  of  her 
death  until  she  would  have  reached  the  age  of  twenty-one 
years,  if  she  had  lived.  In  other  words,  the  proper  measure 
of  damages  is  the  pecuniary  value  of  the  child's  services 
from  the  time  of  her  death  until  she  would  have  attained  her 
majority,  taken  in  connection  with  her  prospects  in  life,  less 
her  support  and  maintenance.  You  are  not  at  liberty  to  con- 
sider the  fact,  if  it  be  a  fact,  that  the  plaintiff  has  been  de- 
prived of  the  happiness,  comfort  and  society  of  his  daughter, 
nor  can  you  consider  any  physical  or  mental  suffering  or  pain 
which  may  have  been  incurred  by  the  plaintiff  or  his  family, 
or  the  deceased  child,  by  reason  of  the  injuries  described  in 
the  complaint.  You  are  simply  to  estimate  the  value  of  the 
child's  services  to  the  plaintiff  from  the  time  of  her  death 
until  she  would  have  attained  her  majority,  less  the  cost  of 
her  support  and  maintenance,  including  clothing,  boarding, 
schooling  and  medical  attendance." 

The  instruction  given  by  the  court,  on  its  own  motion. 
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when  read  in  connection  witk  the  other  instruction  given, 
we  do  not  think  is  erroneous. 

It  is  urged  that  the  jury  has  no  right  to  take  into  consid- 
eration the  condition  of  appellee^s  family  in  estimating  his 
damages. 

The  appellee  is  entitled  to  recover  for  the  pecuniary  loss 
sustained  on  account  of  the  death  of  the  child.  It  is  the 
pecuniary  loss  sustained  by  the  father  that  the  jury  have  to 
estimate  and  fix  a  value  upon.  The  jury  can  not  rationally 
estimate  and  determine  the  amount  of  this  loss  without  con- 
sidering the  condition  of  the  appellee's  family  with  respect 
to  and  use  for  the  child.  This  was  what  the  jury  were  con- 
sidering;  and  the  instruction,  taken  in  connection  with  the 
other  instruction  on  the  same  subject,  did  not  infer  that  the 
condition  of  the  family  should  be  taken  into  account  except 
in  relation  to  and  bearing  upon  the  value  of  the  child's 
services. 

The  conditions  of  appellee's  family  might  have  been  such 
that  the  services  of  the  child  would  be  of  no  value  to  him, 
or  they  might^have  been  such  as  to  have  been  very  valuable. 

In  the  case  of  Citizens  Street  R.  W,  Co.  v.  T\oiname^  121 
Ind.  376,  the  wife  of  the  appellee  was  engaged  in  managing 
a  millinery  business  for  her  husband  without  charge  to  him, 
and  it  was  held  that  it  was  proper  to  admit  evidence  of  the 
value  of  the  services  of  the  wife  in  the  capacity  in  which 
she  served  her  husband  ;  that  the  husband  was  entitled  to  re- 
cover for  the  damages  sustained  on  account  of  the  loss  of  the 
services  of  the  wife,  and  the  value  of  her  services  and  loss 
sustained  by  reason  of  her  inability  to  perform  them  de- 
pended on  the  character  and  value  of  the  services  which  she 
was  capable  of  performing  and  accustomed  to  perform  for 
her  husband.     Pennsylvania  Co,  v.  Lilly ^  73  Ind.  252. 

The  instruction  also  states  that  the  jury  may  consider  ''  the 
pecuniary  value  of  all  acts  of  kindness  and  attention  which 
might  reasonably  be  anticipated  that  she  would  have  per- 
formed for  the  plaintiff  and  his  family  until  her  majority 
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that  would  administer  to  their  comfort  as  well  as  to  their 
necessities/^ 

The  jurj  are  expressly  told  in  this  instruction  that  they 
shall  not  consider  acts  of  affection  simply^  and  loss  of  com- 
panionship, and  this  admonition  and  express  prohibition  from 
considering  mere  acts  of  affection,  companionship,  happiness, 
comfort  and  society  of  the  child  which  the  appellee  has  been 
deprived  of  by  the  loss  of  the  child,  are  repeated  and  stated 
more  definitely  in  the  other  instruction,  and  they  are  further 
told  they  shall  not  consider  any  mental  anguish  suffered  on 
account  of  the  death  of  such  child. 

Under  these  instructions  all  that  the  words  "  pecuniary 
value  of  all  acts  of  kindness  and  attention ''  could  be  under- 
stood to  apply  to,  are  such  acts  of  kindness  and  attention 
as  it  would  be  expected  a  child  would  render  to  the  mem- 
bers of  the  appellee^s  fafnily  which  would  be  of  some  pe- 
cuniary value,  the  nursing  of  sick  members  of  th«  family, 
and  other  favors  and  acts  rendered,  attending  to  the  other 
children,  all  may  be  said  to  be  acts  of  kindness  and  atten- 
tion which  are  reasonably  expected  to  be  performed  by  a 
daughter  while  a  member  of  the  family,  and  they  are  of  value 
to  the  father,  for,  if  not  performed  by  her,  other  help  must 
necessarily  be  provided  to  perform  them.  There  was  no 
error  in  giving  this  instruction. 

The  next  question  presented  is  in  regard  to  the  admission 
of  evidence.  The  appellee  was  permitted  to  ask  a  witness 
to  state  what,  in  his  opinion,  would  be  the  value  of  the 
services  of  a  girl  of  ordinary  ability,  between  the  ages  of 
twelve  and  twenty-one  years,  in  performing  labor  in  her  own 
family;  also,  the  same  question  relating  to  the  ages  of  seven 
and  twelve  years.  These  questions  were  objected  to  and  the 
objection  overruled,  and  they  were  answered. 

It  is  contended  that  the  witness  was  asked  to  express  an 
opinion  upon  the  question  the  jury  was  to  pass  upon,  and 
that  a  witness  could  know  no  more  about  the  value  of  such 
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services  than  the  jurors  who  were  to  pass  upon  and  fix  the 
value. 

We  do  not  think  the  question  of  the  incompetency  of 
such  evidence  on  the  grounds  urged  is  presented  by  the 
record,  for  the  reason  that  the  objection  made  aud  stated  to 
each  of  the  questions  at  the  time  they  were  propounded  to 
the  witness,  as  shown  by  the  record,  is  that  the  ''  defendant 
objected  to  the  question  for  the  reason  that  the  witness  has 
not  stated  that  he  was  acquainted  with  the  value  of  the  labor 
of  girls  of  that  age," 

The  questions  were  not  objectionable  on  the  grounds  stated, 
as  the  witness  showed  himself  to  have  some  knowledge  on 
the  subject  to  which  the  questions  related.  To  make  an  ob- 
jection to  a  question  available,  the  grounds  of  the  objection 
must  be  stated  and  pointed  out  to  the  trial  court,  and 
other  and  different  grounds  of  objection  to  the  evidence 
from  that  stated  can  not  be  made  available  for  the  first  time 
in  this  court,  hence  we  do  not  consider  the  objection  urged. 
Clanin  v.  Fagan,  124  Ind.  304 ;  Lake  Erie,  etc.,  R.  W.  Co. 
V.  Parker,  94  Ind.  91. 

The  next  and  only  other  alleged  error  discussed  is  that  the 
court  erred  in  overruling  appellant's  motion  for  judgment 
in  its  behalf  on  the  special  verdict. 

It  is  contended  that  no  such  facts  are  found  and  stated  in 
the  verdict  as  show  the  appellee  and  the  child  to  have  been 
without  fault  and  not  guilty  of  contributory  negligence. 

In  the  town  of  Monon  the  railroad  of  the  appellant  crosses 
Race  street,  one  of  the  principal  streets  of  the  town,  and  a 
street  much  used,  at  right  angles.  Race  street  runs  north  and 
south,  and  the  school-house,  post-office,  churches  and  all  the 
public  buildings  lie  to  the  north  of  the  appellant's  railroad. 
The  appellee  lived  south  of  the  railroad,  and  his  child,  the 
daughter  that  was  killed,  together  with  many  other  children 
of  the  same  age,  and  others,  crossed  said  appellant's  railroad 
at  Race  street  in  going  to  and  returning  from  school*  in  the 
morning,  at  noon  and  in  the  evening.    Ther^e  are  two  tracks 
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crossing  Race  street.  On  the  day  of  the  injury  the  little 
girl  of  the  appellee  who  was  killed  was  returning  home 
with  a  number  of  other  children  about  her  age,  and  two 
young  ladies,  from  school  at  noon  for  her  dinner ;  as  they 
approached  the  track  from  the  north  there  was  a  freight 
train  on  the  north  track  standing  across  Race  street  headed 
to  the  west.  They  waited  for  a  time  when  the  freight  on 
the  north  track  backed  to  the  east,  making  it  safe  for  the 
school  children,  so  far  as  harm  from  that  train  was  con- 
cerned, to  cross  the  track,  which  they  proceeded  to  do  in 
great  haste.  The  freight  train  upon  the  north  track  had 
attached  to  the  engine  a  number  of  box  cars  which  excluded 
from  view  another  freight  train  standing  upon  the  south 
track,  east  of  RUce  street,  headed  to  the  east,  the  rear  end 
of  the  train  being  east  of  the  crossing  at  Race  street,  the 
engine  being  about  three  hundred  feet  west  of  said  street, 
and  haying  attached  to  it  some  box  cars  next  to  the  engine, 
and  some  coal  cars  at  the  rear  end.  The  box  oars  of  the 
train  on  the  north  track,  being  higher  than  the  coal  cars, 
excluded  from  the  view  of  the  daughter  of  the  appellee 
and  other  children  and  persons  with  her  the  train  on  the 
other  track,  so  they  had  no  knowledge  of  the  presence  of  any 
train  but  the  one.  When  that  backed  out  of  the  way  they 
immediately  hastened  to  cross  the  tracks,  the  child  of  the 
appellee  being  a  little  in  advance  of  the  others.  As  she  was 
crossing  the  second  track  she  was  struck  by  the  rear  car  of 
the  train  on  that  track  which  was  being  run  backward  at  the 
rate  of  seven  miles  per  hour,  and  crossing  said  Race  street 
without  any  person  being  stationed  at  the  street  crossing  to 
warn  people  and  school  children  about  to  cross  of  the  dan- 
ger, and  without  any  person  stationed  on  the  rear  of  the 
train  to  give  warning  of  the  approaching  train  which  was 
being  run  backwards. 

The  company  had  full  knowledge  of  the  use  made  of  the 
street,  and  that  numerous  school  children  crossed  at  that  time 
of  day  ;  that  prior  to,  and  at  the  date  of,  the  injury,  the  ap- 
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pellee  had  knowledge  of  the  general  running  of  the  trains 
upon  said  appellant^s  road,  and  across  said  Race  street,  but 
had  no  knowledge  of  the  running  of  trains  backward  across 
said  street,  as  the  train  which  ran  over  and  killed  his  daugh- 
ter was  being  run  ;  that  he  had  cautioned  his  daughter  to  be 
careful  in  crossing  said  street,  to  avoid  danger.  It  is  further 
found  that  appellee^s  daughter,  who  was  killed,  was  a  bright, 
intelligent  child,  seven  years  of  age,  and  she,  with  many  other 
school  children,  had  been  accustomed  to  crossing  and  recross- 
ing  the  track  at  said  Race  street  in  attending  school,  and 
doing  errands. 

The  facts  found  do  not  entitle  the  appellant  to  a  judg- 
ment. There  was  no  negligence  on  the  part  of  the  appellee, 
or  the  child.  The  train  which  was  being  rnn  backward,  and 
ran  over  the  child,  was  obscured  from  the  view  of  the  chil- 
dren by  reason  of  the  freight  train  on  the  track  nearer  to 
them  ;  the  train  nearer  to  them  backed  up  off  the  street,  giv- 
ing an  opportunity  to  them  to  cross,  and  was  an  invitation 
to  them  to  pass  over  the  crossing,  which  they  attempted  to 
do  speedily,  and  in  making  the  attempt  the  child  of  the  ap- 
pellee was  run  against  and  killed  by  the  train  on  the  oppo- 
site track,  which  was  obstructed  from  her  view.  The  bell 
used  for  signalling  the  approach  of  the  train  was  upon  the  en- 
gine at  the  opposite,  or  what  was  then  the  rear  end  of  the 
train,  and,  under  the  circumstances,  was  no  warning  of  the 
approach  of  cars  three  hundred  feet  in  advance  of  the  en- 
gine. The  train  on  the  track  nearest  to  the  children,  back- 
ing off  the  street  crossing,  no  other  train  being  in  view, 
they  had  a  right  to  accept  such  movement  as  an  invitation 
to  cross,  which  they  attempted  to  do  speedily,  and  in  so  doing 
they  were  run  upon  by  an  unexpected  train,  of  the  approach 
of  which  no  proper  signal  was  given  ;  under  the  circumstances 
the  failure  of  the  child  to  stop  and  look  between  the  tracks 
was  not  negligence.  The  one  train  having  backed  and  given 
an  opportunity  to  cross,  she  had  no  reason  to  anticipate  that 
another  train,  hidden  from  view,  would  come  upon  her,  rear 
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end  in  front,  to  crush  her  to  death.  Louisville,  etc.,  R,  W. 
Co.  V.  Schmidt,  126  Ind.  290;  Ranch  v.  Lloyd,  31  Pa.  St. 
358 ;  Barry  v.  New  York  Central,  etc.,  R.  R.  Cb.,92  N.  Y. 
289 ;  Byrne  v.  New  York  Central,  etc.,  R.  R.  Co.,  83  N.  Y. 
620;  Indianapolis,  etc.,  R.  W.  Co.  v.  PUzer,  109  Ind.  179. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  March  19, 1891. 


No.  14,699. 

4 

Apple  v.  The  Board  of  Commissionebs  of  Mabion 

County. 

« 

Witness. —  VolunUer  SlatemenL — Cross- Examinaiion. — Where  a  witness,  on 
direct  examination,  volunteers  a  statement  not  caUed  for,  and  the  state- 
ment is  allowed  to  go  to  the  jury  without  objection,  it  is  not  error  to 
permit  a  croes-ezamination  relative  to  the  volunteer  statement. 

Bridge. — h^wricB  Cmued  by  Bi'eaking  Down  of. — Travelier^s  Knowledge  of 
DrfeeL — Inatruetion. — In  an  action  against  a  county  for  injuries  caused 
hj  the  breaking  down  of  a  bridge,  an  instruction  that  if  the  plaintiff 
was  acquainted  with  the  bridge,  and  knew  the  kind  of  timbers  of  which 
it  was  constructed,  and  knew  how  long  such  timbers  had  been  in  the 
bridge,  "  the  plaintiff  is  chargeable  with  knowledge  of  the  tendency 
of  such  timbers  to  decay,  incident  to  age  and  long  use,"  is  erroneous.  In 
approaching  a  bridge  the  traveller  has  a  right  to  assume  that  the  offi- 
cers charged  with  its  erection  and  maintenance  have  done  their  duty, 
and  that  he  can  pass  over  it  in  safety. 

Same. — Instruction. — In  such  action  an  instruction  that  if  the  plaintiff 
knew  the  kind  of  timbers  of  which  the  bridge  was  constructed,  the 
length  of  time  they  had  been  in  it.  that  a  part  of  the  same  kind  of  tim- 
ber still  remained,  and  that  plaintiff  might  have  reached  his  destination 
by  travelling  another  route,  the  jury  might  consider  the  plaintiff's 
knowledge  of  such  facts  in  determining  whether  the  bridge  was  unsafe 
and  whether  the  plaintiff  had  knowledge  of  its  actual  condition,  is  erro- 
neous. 

From  the  Marion  Circuit  Court. 


127    8681 
ISS     48 
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W.  W.  Woollen,  for  appellant. 

F,  J.  Van  Vorhis  and  W,  W,  Speneery  for  appellees. 

McBbide,  J. — Appellant  filed  a  claim  for  $2,074.85  be- 
fore the  board  of  commissioners  of  Marion  county,  for  in- 
juries which  he  claimed  to  have  sustained  in  person  and 
property  by  the  breaking  down  of  a  certain  bridge,  which 
he  alleged  had  been  allowed  to  become  unsafe  and  danger- 
ous by  reason  of  the  negligence  of  appellee. 

The  board  allowed  him  $25  and  rejected  his  claim  for  the 
balance.  He  appealed  to  the  circuit  court  where  the  case 
was  tried  by  a  jury  and  a  verdict  returned  for  the  appellee. 
The  questions  presented  here  arise  on  the  motion  for  a  new 
trial  made  by  appellant  and  overruled  by  the  circuit  court. 

On  the  trial  of  the  cause  the  appellant  asked  one  of  his 
witnesses  the  following  question  relative  to  the  bridge : 

Q.   "  Did  you  make  a  casual  examination  of  it?'' 

The  witness  answered:  ^^ Nothing  more  than  I  passed 
over  the  bridge.  Some  of  the  parties  living  in  the  immedi- 
ate  neighborhood  of  the  bridge  complained  of  the  bridge. 
They  thought  it  was  not  safe.  In  fact  it  became  a  some- 
what general  talk  in  the  neighborhood,  and  I  knew  it  was  a 
bridge  that  the  county  would  have  to  build,  and  1  came  and 
notified  the  commissioners." 

On  cross-examination  of  this  witness  the  following  ques- 
tions were  asked  and  answers  given  : 

Q.  "  I  will  ask  you  if  you  ever  heard  anybody  talk  about 
that  bridge  out  there,  that  did  not  consider  it  unsafe  ?  *'  A* 
"  I  do  not  know  that  I  ever  heard  such  talk  as  that.  I  do 
not  remember  of  any  talk  of  that  kind." 

Q.  "  I  understand  you  by  that,  that  whenever  you  heard 
that  bridge  mentioned  or  spoken  of,  it  was  regarded  by  them 
who  talked  of  it  as  unsafe?"  A.  "Yes,  sir,  I  never  heard 
it  spoken  of  as  a  good  bridge." 

Q.  "  That  is  not  the  question  ;  the  question  I  asked  you — 
I  understand  you,  that  whenever  you  heard  that  bridge 
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spoken  of  it  was  regarded  by  those  who  talked  of  it  as  an 
ansafe  bridge  ?  "     A.   "  Yes,  sir/^ 

Appellant  objected  to  the  cross-examination  and  insists 
that  the  court  erred  in  permitting  it.  We  think  otherwise. 
The  witness,  on  direct  examination,  did  not  content  himself 
with  answering  the  question,  but  volunteered  a  statement 
not  called  for.  Appellant  might  have  disclaimed  this  and 
had  it  stricken  out.  He  did  not  do  so,  and  the  cross- 
examination  was  not  improper  as  addressed  to  the  volunteer 
statement.  Having  allowed  the  statement  to  go  to  the  jury 
without  objection  he  can  not  complain  that  the  court  allowed 
cross-examination  relative  to  the  same  matter. 

The  court,  at  the  request  of  the  appellant,  gave  to  the  jury 
the  following  instruction : 

'*  6.  The  board  of  commissioners  are  chargeable  with 
knowledge  of  the  tendency  of  timbers  to  decay,  and  it  is  in- 
cumbent upon  the  commissioners  to  use  ordinary  care  in 
providing  against  the  timbers  in  a  bridge  becoming  un- 
safe because  of  the  decay  incident  to  age  and  long  use. 
They  are  not  bound,  however,  to  do  more  than  use  ordi- 
nary care  and  diligence;  and  if  they  act  with  ordinary 
care  and  diligence  there  is  no  liability." 

This  instruction  stated  the  law  correctly.  The  court 
then,  of  its  own  motion,  gave  to  the  jury  the  following  in- 
struction : 

"  I  have  heretofore  instructed  you  that  the  board  of  county 
commissioners  are  chargeable  with  the  knowledge  of  the 
tendency  of  limbers  to  decay ;  and  I  now  charge  you  that 
if  you  find  from  the  evidence  in  this  case  that  the  plain- 
tiff was  acquainted  with  this  bridge,  and  knew  thevkind 
of  timbers  of  which  it  was  constructed,  and  knew  how  long 
such  timbers  (that  were  in  the  bridge  at  the  time  of  the  ac- 
cident) had  been  in  the  bridge,  then  the  plaintiff  is  also 
chargeable  with  knowledge  of  the  tendency  of  such  tim- 
bers to  decay,  incident  to  age  and  long  use." 

It  may  be  said  that  all  persons  are,  in  a  certain  sense, 
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chargeable  with  knowledge  of  the  tendency  of  timbers  to 
decay  as  an  incident  of  age  and  long  use,  as  it  may  be  said 
all  persons  are  supposed  to  know  of  the  tendency  of  water 
to  run  down  hill.  Both  are  matters  of  common  knowl- 
edge. 

Boards  of  county  commissioners  are,  however,  charged 
with  certain  duties  with  reference  to  the  construction  and 
maintenance  of  bridges,  which  require  them  to  take  notice 
of  the  tendency  to  decay  in  materials  composing  them  in 
a  sense  not  required  of  others.  Knowing,  as  they  must,  in 
common  with  all  others,  of  such  tendency,  the  law  makes 
it  their  duty  to  use  ordinary  care  and  diligence  in  inform- 
ing themselves  of  their  condition,  and  in  providing  against 
danger  to  the  travelling  public  by  reason  of  such  tendency 
to  decay. 

The  traveller  is  charged  with  no  such  duty.  As  a  rule, 
the  traveller,  approaching  a  bridge,  has  a  right  to  assume 
that  the  officers  charged  with  its  erection  and  maintenance 
have  done  their  duty,  and  that  he  can  pass  over  it  in 
safety.  Unless  he  has  from  some  source  information  of 
probable  defects  he  is  not  required  to  inspect  it,  provided 
he  is  proceeding  in  the  ordinary  way  and  with  no  unnsual 
load.  Acquaintance  with  the  bridge,  knowledge  of  the 
kind  of  timbers  of  which  it  was  constructed,  or  of  the 
length  of  time  they  had  been  in  the  bridge,  would  not 
necessarily,  nor  of  themselves,  be  sufficient  to  charge  him 
with  contributory  negligence  in  attempting  to  cross  it. 
He  would  have  the  right  to  assume  that  decayed  timbers 
would  be  removed  and  defects  repaired.  If  he  should  find 
the  bridge  open  for  passage,  with  nothing  to  indicate  danger, 
he  has  a  right  to  regard  it  as  an  assurance  from  the  board  of 
county  commissioners  that  it  is  safe  for  use  in  the  ordinary 
way  and  with  the  ordinary  vehicles  and  loads.  House  v. 
Board,  etCy  60  Ind.  580;  Board,  etc,  v.  Legg,  llOInd.479; 
City  of  Tndianapolifi  v.  Ganfon,  58  Tnd.  244  ;  Toivn  of  Elk- 
hart  V.  Bitter,  66  Ind.  136;  Pnfton  v.  Board,  etc.,  96  Ind.  131 ; 
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Board,  etc.,  v.  Broion,  89  Ind.  48 ;  Vaughi  v.  Board,  etc.,  101 
Ind.  123 ;  Board,  etc.,  v.  Dombke,  94  lud.  72. 

This  instruction  would  have  a  tendency  to  mislead  the 
jury^  by  causing  them  to  measure  the  conduct  of  the  appel- 
lant by  the  wrong  standard.  They  were  correctly  instructed 
that  the  appellant  could  not  recover  if  guilty  of  contributory 
negligence. 

One  effect  of  this  instruction  would  be  to  place  appellant 
and  appellee  upon  the  same  level  in  the  minds  of  the  jury 
with  regard  to  their  duties  and  liabilities,  growing  out  of 
their  assumed  knowledge  of  the  tendency  of  timber  to  de- 
cay^ The  jury  would,  from  the  two  instructions  taken  to- 
gether, get  wrong  impressions  of  what  would  be  contributory 
negligence  on  the  part  of  appellant. 

While,  as  we  have  said,  all  persons  may,  in  a  certain  sense, 
and  to  a  certain  extent,  be  chargeable  with  knowledge  of  a 
tendency  of  timber  to  decay,  as  that  fact  is  a  part  of  the  com- 
mon stock  of  knowledge,  yet  that  knowledge,  as  attributed 
to  the  officer  charged  with  the  duty  of  building  and  main- 
taining bridges  is  not  merely  a  knowledge  that  with  time 
comes  decay,  but  his  official  duty  requires  him  to  take  special 
notice  of  the  fitness  of  material  used  in  such  structures,  the 
comparative  durability  of  the  various  materials  used,  as  well 
as  of  the  time  when  by  decay  or  continuous  use  it  is  likely  to 
become  unsafe. 

Failure  on  the  part  of  the  officer  to  use  reasonable  dili- 
gence in  informing  himself  upon  such  matters  as  are  neces- 
sary to  enable  him  to  cause  bridges  to  be  constructed  of 
proper  material  or  kept  in  proper  repair,  is  negligence.  It 
is  because  of  the  duty  thus  resting  upon  the  officer  that  he 
is  in  such  cases  chargeable  with  negligence.  No  such  duty 
resting  upon  the  traveller,  his  conduct  must  be  measured  by 
a  different  rule.     This  instruction  is  clearly  erroneous. 

The  court,  of  its  own  motion,  also  gave  to  the  jury  the 
following  instruction : 

"  2.   You  are  the  exclusive  judges  of  the  evidence,  the 
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credibility  of  witnesses,  and  the  weight  you  will  give  to 
their  testimoDy.  If  you  believe  from  the  evidence  that  the 
plaintiff,  Francis  M.  Apple,  knew  of  the  kind  of  timbers  of 
which  the  said  bridge  was  constructed,  and  the  length  of 
time  they  had  been  in  said  bridge ;  that  part  of  the  timbers 
in  said  bridge  had  decayed  and  been  removed,  and  that  there 
still  remained  in  the  said  bridge  timbers  of  the  same  kind ; 
and  that  those  travelling  over  said  bridge  did  not  attempt  to 
carry  upon  their  wagons  a  full  load,  because  of  the  condi* 
tion  of  said  bridge;  and  that  the  plaintiff  might  have 
reached  his  destination  by  travelling  another  route,  though 
longer,  then  you  are  entitled  to  consider  said  facts  (if  from 
the  evidence  you  find  them  or  any  of  them  to  be  facts),  to<^ 
gether  with  all  of  the  other  facts  and  circumstances  proven 
in  the  case,  in  determining  the  question  whether  or  not  the 
said  bridge  was,  on  July  25th,  1887,  unsafe  and  dangerous 
to  be  travelled  over  with  a  heavy  loaded  wagon ;  and 
whether,  at  said  date,  the  plaintiff  had  actual  knowledge 
of  the  actual  condition  of  said  bridge.  But  you  are  the  ex* 
elusive  judges  of  what  weight  you  will  give,  if  any,  to  such 
evidence,  if  any,  in  determining,  both  the  condition  of  the 
said  bridge  and  the  plaintiff's  knowledge  thereof 

The  court  also  erred  in  giving  this  instruction  :  The  jury 
are  told  by  it  that  they  are  entitled  to  consider  appellant's 
knowledge  of  certain  facts  in  determining:  1st.  Whether 
or  not  the  bridge  was  in  fact  unsafe  and  dangerous  ;  and  2d. 
Whether  appellant  had  knowledge  of  its  actual  condition. 

While  possibly  some  of  said  facts  might  properly  be  con- 
sidered in  determining  appellant's  knowledge  of  the  condi* 
tion  of  the  bridge,  we  can  not  understand  how  any  light 
would  be  thrown  upon  his  knowledge  of  its  condition  by  the 
fact  that  he  might  have  reached  his  destination  by  travelling 
another  route.  And  how  can  it  possibly  be  said  that  appel- 
lant's knowledge  of  any,  or  of  all  of  said  facts,  tended  to  de- 
termine whether  or  not  the  bridge  was  in  fact  safe  or  unsafe. 
Assume  that  appellant  knew  the  kind  of  timbers  of  which 
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the  bridge  was  oonstructed^  tbe  length  of  time  they  had  been 
in  it,  that  a  part  of  the  timbers  had  decayed  and  been  re- 
moved, and  that  a  part  of  the  same  kind  of  timber  still  re- 
mainedy  it  can  not  be  said  that  his  knowledge  of  said  facts 
had  any  tendency  to  prove  that  the  bridge  was  or  was  not 
dangerous,  nor  did  they  have  any  tendency  to  prove  that 
appellant  knew  of  its  condition  at  that  time.  As  we  have 
heretofore  said,  he  had  a  right  to  assame  that  the  commis- 
sioners had  done  their  duty ;  that  all  dangerous  and  decayed 
timber  had  been  removed  and  sound  timbers  substituted, 
and  the  bridge  kept  in  safe  condition  for  use. 

The  judgment  is  reversed,  with  instructions  to  the  circuit 
court  to  grant  a  new  trial. 

Filed  April  4, 1891. 
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Afpkal. — Errors  Noi  Affecting  Appellant  UnamxUaUe. —  MeehimU^s  Lien, — 
Where  a  judgment  foreclosing  a  mechanic's  lien  is  rendered  against  two 
persons  and  only  one  appeals,  an  objection  by  such  appellant  that  his 
co-party  had  no  interest  in  the  property  is  not  available  for  a  reversal 
of  the  judgment. 

From  the  Grant  Circuit  Court. 

—  Brovmlee,W.  H.  Carroll  SLud  F,  W.  Stoezey,  for  appellant. 

—  Brovmlee  and  —  Eoyse,  for  appellee. 

Elliott,  J. — The  appellee  brought  this  suit  to  foreclose 
a  mechanic's  lien,  and  the  appellant  was  made  a  party  to  the 
suit  to  answer  as  to  his  interest  in  the  property.  The  notice 
was  directed  against  Maggert,  and  a  decree  was  entered  fore- 
closing the  lien.  The  appellant,  Wiley,  alone  appeals,  for 
Maggert  does  not  join  in  the  appeal. 
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It  is  suggested^  rather  than  asserted  by  appellant's  counsel, 
that  as  there  is  no  evidence  that  Maggert  was  the  owner  this 
suit  must  fail.  We  think  that  the  appellant  can  not  success- 
fully make  that  point.  The  appellant  has  a  right  to  avail 
himself  of  all  material  errors  that  afifect  him,  but  he  can  not 
avail  himself  of  errors  affecting  another  party.  It  is  not 
shown  that  he  was  in  any  wise  affected  by  the  alleged  failure 
to  prove  Maggert's  ownership. 

Judgment  affirmed. 

FUed  April  4, 1891. 
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No.  14,626. 

Stevens  et  al.  v.  Stevens  et  al. 

Practice. — Bill  cf  Exceptions. — Long' Hand  ManuacripL — The  record  recited 
that  ninety  days  were  given  in  which  to  file  a  bill  of  exceptions,  after 
the  recital  of  a  prayer  for  an  appeal.  Following  this  was  an  entry  in 
the  transcript  that  the  following  bill  of  exceptions  was  filed  in  the 
clerk's  office,  in  the  cause,  to  wit :  '*  Exhibits  A,  B,  C,  D,  E,  F  and  G, 
the  same  being  the  evidence  introduced  upon  the  trial  of  the  cause.'' 
Attached  to  the  transcript,  immediately  after  what  purported  to  be  the 
formal  commencement  of  a  bill  of  exceptions,  reciting  that  the  follow- 
ing evidence  was  introduced,  was  what  appeared  to  be  a  portion  of  the 
evidence,  marked  "  Exhibit  A."  With  the  record,  in  addition  to  "Ex- 
hibit A,"  were  five  disconnected  volumes  of  evidence  marked  B,  O,  D,  £ 
and  F,  with  a  certificate  of  a  stenographer  at  the  close  of  "Exhibit  F'' 
that  it  is  a  verbatim  report  of  evidence  given  in  the  cause,  the  title  of  the 
case  being  given,  and  the  certificate  being  duly  signed.  None  of  the 
volumes  purporting  to  contain  the  evidence  were  authenticated  by  the 
signature  of  the  judge,  or  otherwise  identified,  except  by  the  two  file 
marks  of  the  clerk  of  the  circuit  court.  In  that  part  of  the  transcript 
marked  "  Exhibit  N,"  was  a  certificate,  but  unsigned,  to  the  effect  thai 
the  long-hand  manuscript  of  the  stenographer  contained  all  the  evi- 
dence given  in  the  cause. 

Heldf  that  the  evidence  was  not  in  the  record. 

Same. — Test. — The  long-hand  manuscript  of  the  evidence  found  with  the 
papers  on  an  appeal  must  be  so  incorporated  in  and  identified  by  a  bill 


NOVEMBER  TERM,  1890.  661 

Stevens  etaLv.  Steyens  el  aL 

of  exceptions  that  if  a  dispute  arises  whether  what  purported  to  be  the 
evidence  is  in  fact  it,  the  court  can  settle  the  dispute  bj  the  record 
alone. 

Same. — Inatruclums,-^Ab8enee  of  EMenee. — ^If  the  evidence  is  not  in  the 
record,  the  case  will  not  be  reversed  on  account  of  an  instruction,  if, 
upon  any  state  of  the  evidence  which  might  have  been  properly  before 
the  jury,  the  instruction  would  have  been  correct  It  is  sufficient  if 
it  is  relevant  to  the  issue. 

Will. — Inquest  of  Insanity. — Effect. — l^etumption. — Burden  te  Overwme. — 
Degree  of  Evidence. — It  is  not  error,  in  a  will  contest  on  the  ground  of 
the  testator's  unsoundness  of  mind^  to  charge  the  jury  that  an  inquest 
finding  the  testator  of  unsound  mind  and  placing  him  under  guardian- 
ship, which  is  in  force  at  the  time  the  will  is  executed,  '*  is  prima  facie 
evidence  of  insanity  and  incapacity  on  the  part  of  the  testator  to  exe- 
cute the  will  in  question,"  and  that  "  it  would,  therefore,  be  incumbent 
on  those  who  seek  to  establish  such  will  to  show  by  dear^  explieit  and 
mlirfadory  evidence  that  the  testator  had  at  the  time  he  executed  the 
will  such  mental  capacity  and  freedom  of  will  and  action  as  are  re- 
quired to  render  a  will  legally  valid.''  The  italicized  words  do  not 
render  such  instruction  erroneous. 

JuBT. — Misconduct. — The  decision  of  the  trial  court  that  the  jury  is  not 
guilty  of  such  misconduct  as  justifies  the  granting  of  a  new  trial  will 
not,  as  a  rule,  be  reversed  by  the  Supreme  Court. 

tiAME. — Incompetency  of  Juror, —  Waiver. — By  allowing  a  juror  to  serve  after 
a  disclosure  in  court  of  his  incompetency,  all  objections  to  his  compe- 
tency  on  that  account  is  waived. 

CofftB. — Taxalion. — Discretion  cf  Trial  Court, — In  a  will  contest  case  the 
taxation  of  costs  is  very  much  within  the  discretion  of  the  trial  court, 
and  it  is  not  error  to  allow  costs  to  the  party  recovering  the  judgment. 
Sections  2603,  2604,  B.  S.  1881. 

From  the  Union  Circuit  Court. 

D.  W.  McKeCy  J.  W,  Connoway  and  T.  D,  Evans,  for  ap- 
pellants. 

R.  Conner^  H,  L,  Frost  and  L.  H.  Stanford,  for  appellees. 

Miller,  J. — The  questions  presented  by  counsel  in  their 
brief  for  our  consideration  relate  exclusively  to  the  action 
of  the  court  in  overruling  the  motion  for  a  new  trial  and  in 
overruling  a  motion  to  tax  costs. 

The  assignment  of  errors  calls  in  question  some  rulings 
Vol.  127.— 36 
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of  the  court  upon  demurrers  to  the  pleadings,  but  no  argu- 
ment in  support  of  their  position  has  been  submitted. 

The  motion  for  a  new  trial  assigns  as  causes  therefor  the 
rulings  of  the  court  in  admitting  incompetent  evidence,  mis- 
conduct of  the  jury  and  of  the  prevailing  party,  the  giving 
of  erroneous  instructions  and  refusal  to  give  proper  ones,  and 
the  correctness  of  the  evidence  to  sustain  the  verdict  of  the 
jury. 

The  appellees  contend  that  the  evidence  is  not  properly  in 
the  record. 

We  find  following  the  rendition  of  the  judgment  and 
prayer  of  appeal  to  this  court  these  entries : 

''And  said  defendants  are  given  90  days  in  which  to  file 
and  present  their  bill  of  exceptions,  all  of  which  is  finally 
adjudged  and  decreed  by  the  court." 

"And  be  it  further  remembered  that,  on  the  11th  day  of 
February,  1888,  the  following  bill  of  exceptions  was  filed 
in  the  office  of  the  clerk  of  the  Union  Circuit  Court  in  said 
cause,  to  wit:  Exhibits  A,  B,  C,  D,  E,  F  and  G,  the  same 
being  the  evidence  introduced  upon  the  trial  of  said  cause." 

We  also  find  attached  to  a  volume  of  what  appears  to  be 
a  portion  of  the  evidence  marked  "  Exhibit  A,"  immediately 
after  what  purports  to  be  the.  formal  commencement  of  a 
bill  of  exceptions,  this  entry : 

"  Be  it  further  remembered  that  at  the  trial  of  said  cause 
the  contestants  and  contestees  introduced  the  evidence  as 
hereinafter  follows  these  words,  and  is  as  follows,  to  wit : " 

There  is  also  with  the  record,  in  addition  to  "  Exhibit  A," 
five  disconnected  volumes  of  evidence,  marked  "B,"  "C," 
a  j)ff  a  E  yy  ^nd  ''  F,"  with  a  certificate  of  the  stenographer 
at  the  close  of  exhibit  "  F,"  as  follows  : 

"  I,  Kate  P.  Johnson,  stenographer  in  the  case  wherein 
this  evidence  was  given  in  case  1533,  of  the  Union  Circuit 
Court,  Spencer  Stevens  ei  aL  t?.  Sampson  R.  Stevens  et  aL, 
do  hereby  certify  that  this  is  a  long-hand  transcript  of  the 
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short-band  report  {verbatim  report)  of  the  evidence  in  the 
above  entitled  cause.     This  Feb.  11th,  1888. 

"  Kate  P.  Johnson,  Stenographer.^^ 

None  of  the  volumes  of  what  purports  to  be  the  evidence 
are  authenticated  by  the  signature  of  the  judge,  or  otherwise 
identified  except  by  two  file-stamps  of  the  clerk  of  the 
Union  Circuit  Court,  one  of  the  date  of  February  11th, 
1888,  and  the  other  of  July  7th,  1888. 

The  only  other  entry  relating  to  the  evidence  is  found  in 
the  transcript  marked  ^'  Exhibit  N,''  and  is  as  follows : 

^'  Be  it  further  remembered,  that  the  evidence  as  herein 

set  out  by  the  long-hand  report  from  the  short-hand  taken 

by  said  stenographer  was  all  the  evidence  given  in  said  cause, 

and  that  said  judgment  on  the  verdict  was  rendered  on  the 

18th  day  of  November,  A.  D.   1887,  and  ninety  days'  time 

was  given  contestees  to  file  bill  of  exceptions,  and  that  now, 

this  14th  day  of  February,  1888,  comes  the  said  contestees 

and  present  and  file  this,  their  bill  of  exceptions,  which  is 

signed  and  sealed,  and  made  a  part  of  the  record  herein. 

'•  Witness  my  hand  this  14th  day  of  February,  1888. 

« ff 

The  bill  of  exceptions,  as  it  is  set  forth,  is  a  mere  skeleton, 
and  we  are  left  in  ignorance  of  where  it  begins  or  ends,  un- 
less we  are  to  infer  that  the  entry  last  above  set  out  is  the 
conclusion  of  the  bill,  a  portion  of  which  precedes  the  evi- 
dence in  "  Exhibit  A.'' 

That  the  evidence  was  not  properly  incorporated  in  the 
bill  of  exceptions,  so  as  to  make  the  same  a  part  of  the  rec- 
ord, has  been  settled  by  repeated  decisions  of  this  court. 
Wagoner  v.  Wilson,  108  Ind.  210  ;  Butler  v.  Roberts,  118  Ind. 
481 ;  Doyal  v.  Landes,  119  Ind.  479;  Fiscus  v.  Turner,  125 
Ind.  46  ;  Patterson  v.  Churchman,  122  Ind.  379  ;  Ohio,  etc, 
R.  W.  Go.  V.  Voight,  122  Ind.  288. 

In  the  latter  cause  one  of  the  tests  for  the  determination  of 
this  question  was  laid  down  as  follows  :  ^^  If  a  dispute  were 
to  arise  in  this  cause  as  to  whether  what  purports  to  be  the 
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long-hand  manuscript  of  the  evidence,  found  with  the  papers, 
is  the  manuscript  referred  to  in  the  bill  of  exceptions,  we 
would  not  be  able  to  settle  that  dispute  by  the  record  be- 
fcfre  us." 

What  we  have  said  of  the  condition  of  this  record  shows 
that,  tested  by  this  rule,  the  bill  of  exceptions  is  wholly  in- 
sufficient to  bring  the  evidence  into  the  record. 

Without  the  bill  of  exceptions  no  question  can  be  pre- 
sented on  the  rulings  of  the  court  in  the  admission  or  exclu- 
sion of  evidence.     Mercer  v.  Corbiriy  117  Ind.  450. 

Objection  is  made  to  some  of  the  instructions  given  to  the 

jury. 

The  instructions  given  to  the  jury  are  quite  voluminous, 
and  can  not  well  be  set  out  in  this  opinion.  No  attempt  was 
made  to  reserve  the  questions  of  law,  as  provided  by  section 
630  of  our  code  of  practice,  and  we  have  found  that  the  ev- 
idence was  not  incorporated  in  the  bill  of  exceptions.  We 
are,  therefore,  to  examine  the  instructions  under  the  rule 
stated  in  the  recent  case  of  Elkhart,  etc.,  Asa^n  v.  Houghton, 
103  Ind.  286,  as  follows : 

'^  It  is  well  settled,  also,  that  where  the  evidence  is  not  in 
the  record,  the  judgment  wil^  not  be  reversed  on  account  of 
an  instruction,  if,  upon  any  state  of  the  evidence  which 
might  properly  have  been  before  the  jury,  the  instruction 
would  have  been  correct.  In  such  a  case,  it  will  be  presumed 
that  the  instruction  was  applicable  to  the  evidence."  See, 
also,  Weir  Plow  Cb.  v.  Walmaley,  110  Ind.  242,  and  cases 
cited. 

In  Cincinnati,  etc.,  R.  R.  Co.  v.  Clifford,  113  Ind.  460,  it 
is  said  :  "  We  can  not  say  that  the  instructions  were  not 
proper  under  a  state  of  facts  relevant  and  material  under  the 
pleadings ;  and  we  can  not,  in  the  absence  of  the  evidence, 
examine  them  for  any  other  purpose.  It  has  long  been  the 
rule  in  this  State,  that  if  the  evidence  is  not  in  the  record 
the  court  will  not  reverse,  if,  upon  any  supposable  state  of 
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facts  relevant  to  the  issue,  the  rulings  of  the  court  were 
right/' 

In  Kemodle  v.  Gibson^  114  Ind.  451,  it  is  said:  "All  the 
presumptions  are  in  favor  of  the  correctness  of  the  rulings 
of  the  trial  court,  and  these  presumptions  will  be  indulged 
here  until  they  are  affirmatively  overcome  or  excluded  by 
tlie  record ;  for  until  then  such  rulings,  even  though  erron- 
eous, will  not  be  available  for  the  reversal  of  the  judg- 
ment/' 

The  same  language,  substantially,  was  used  in  the  subse- 
quent case  of  MoClure  v.  State,  116  Ind.  169. 

It  is  proper,  also,  to  take  into  consideration  another  rule 
that  has  been  well  established  by  the  decisions  of  this  court, 
and,  indeed,  is  commanded  by  legislative  enactment,  that 
"  when  it  shall  appear  to  the  court  that  the  merits  of  the 
cause  have  been  fairly  tried  and  determined  in  the  court  be- 
low/' the  judgment  shall  not  be  reversed  in  this  court. 

In  State,  ex  reL,  v.  Caldwell,  116  Ind.  6,  and  State 
ex  reh,  v.  Ruhlman,  111  Ind.  17,  it  has  been  held  that 
where,  from  the  entire  evidence,  as  it  appears  in  the 
record,  it  appears  that  a  right  conclusion  was  arrived  at 
by  the  jury,  their  verdict  will  not  be  disturbed  on  appeal  for 
or  on  account  of  error  in  any  of  the  instructions  given  by 
the  court.     Thornton  Juries,  section  204,  and  cases  cited. 

It  might  well  be  claimed, in  the  absence  of  the  evidence,that 
the  presumption  should  be  entertained  in  this  court  in  favor 
of  the  action  of  the  trial  court,  that  the  jury  rendered  a  true 
verdict  upon  the  merits  of  the  cause,  and  that  the  evidence, 
if  in  the  record,  would  show  that  a  correct  result  had  been 
arrived  at,  even  to  the  extent  of  holding,  if  necessary,  that 
where  the  instructions  given  are  erroneous  under  every  con- 
ceivable state  of  the  evidence,  it  should  be  presumed  that 
they  were  mere  abstract  propositions  of  law,  having  no  re- 
lation to  the  case,  and  causing  no  injury  to  the  unsuccessful 
party. 

It  is,  however,  not  necessary  in  this  case  that  we  should 
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hold^  and  we  do  not  hold,  that  there  may  not  be  cases  where 
an  erroneous  instruction,  even  in  the  absence  of  the  evidence, 
would  not  require  us  to  reverse  the  judgment. 

We  have  carefully  examined  the  instructions  given,  and 
find  that  those  complained  of,  with  the  exception  of  the 
eighteenth,  are  in  substance  the  same  instructions  given  in 
Gli7ie  V.  Lindaey,  110  Ind,  337.  We  can  not  commend  some 
of  the  charges,  when  taken  separately,  as  precedents,  but 
when  examined  in  connection  with  those  giv^en  at  the  re- 
quest of  the  appellants  we  think  the  errors  are  not  sufiBcient 
to  call  for  a  reversal  of  the  cause. 

The  eighteenth  instruction  presents  for  our  consideration 
a  question  that  has,  so  far  as  we  are  advised,  never  been 
passed  upon  by  this  court.     It  is  as  follows  : 

"  18.  If  you  find  from  the  evidence  that  William  Stevens, 
the  testator,  prior  to  the  execution  of  the  will  in  question, 
had  been  duly  adjudged  by  the  Union  Circuit  Court  of  In- 
diana, to  be  a  person  of  unsound  mind,  and  by  virtue  of  such 
adjudication  placed  under  guardianship,  and  that  such  judg- 
ment and  letters  of  guardianship  were  not  annulled,  but  re- 
mained in  force  at  the  time  of  the  execution  of  the  will  in 
question,  such  judgment  is  prima  facte  evidence  of  insanity, 
and  incapacity,  on  the  part  of  said  William  Stevens,  to  exe- 
cute the  will  in  question,  and  it  would,  therefore,  be  incum- 
bent on  those  who  seek  to  establish  said  will  to  show  by 
clear,  explicitf  and  satisfactory  evidence,  that  the  said  Wil- 
liam Stevens  had,  at  the  time  he  executed  said  will,  such 
mental  capacity  and  freedom  of  will  and  action  as  are  re- 
quired to  render  a  will  legally  valid." 

The  appellants  contend  that  the  statement,  that  the  evi- 
dence should  be  "  clear,  explicity  and  satisfactory  "  evidence, 
was  an  invasion  of  the  province  of  the  jury  to  weigh  the  ev- 
idence for  themselves.  And,  on  the  other  hand,  the  appel- 
lees contend  that  the  adjudication  fixed  the  status  of  the  tes- 
tator as  that  of  a  person  of  unsound  mind,  and  rendered  any 
testamentary  disposition  of  his  estate  void. 
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The  only  allusion  to  this  question  in  our  reports  was  by 
Woods,  C.  J.,  in  Redden  v.  Baker,  86  Ind.  191,  as  follows : 
''  In  respect  to  a  lunatic's  capacity  to  make  a  will,  a  distinc- 
tion is  recognized  in  some  cases,  in  which  it  has  been  held 
that  the  inquisition  is  not  conclusive  evidence  of  incapacity 
in  that  particular." 

It  was  not  necessary,  in  that  case,  for  the  court  to  pass 
upon  the  question,  nor  is  it  necessary  for  us  to  pass  upon  it 
in  this  case,  except  in  so  far  as  it  is  involved  in  discussing 
the  sufficiency  of  the  instruction,  there  being  no  cross-as- 
signment of  error  to  bring  it  before  us  for  decision. 

In  Stone  v.  Damony  12  Mass.  504,  the  court  held  that  a 
prior  inquisition  of  lunacy  was  not  conclusive  of  the  ca- 
pacity to  make  a  will,  but  that  the  decree  was  evidence  of 
his  insanity,  and,  like  any  other  evidence  of  that  fact,  would 
throw  the  burden  of  proof  on  the  proponent  of  the  will  to 
show  that  the  testator  had  at  the  time  of  the  execution  of 
the  will  recovered  his  reason. 

In  Breed  v.  Pratt,  18  Pick.  115,  the  doctrine  of  Stone  v. 
Damon,  supra,  was  affirmed,  and  it  was  held  by  Shaw,  C.  J., 
that  ^*  It  is  prima  facie  evidence  of  insanity,  and  incapacity 
to  make  a  will,  and  therefore  it  is  incumbent  on  those  who 
would  establish  the  will,  to  show,  beyond  reasonable  doubt, 
that  the  testator  had  both  such  mental  capacity,  and  such 
freedom  of  will  and  action,  as  are  requisite  to  render  a  will 
legally  valid."  While  not  strictly  in  point  we  cite,  as  bearing 
upon  the  general  question,  Oamett  v.  Gamett,  114  Mass.  379  ; 
Estate  of  Johnson,  57  Cal.  529 ;  Levns  v.  Jones^  50  Barb.  645 ; 
4  Law  Quarterly  Review,  442 ;  Southern,  etc.,  v.  Lauden- 
bach,  5  N.  Y.  Supp.  901. 

The  only  authority  cited,  and  the  only  one  we  have  been 
able  to  find,  holding  a  contrary  doctrine  is  Rice  v.  Rice,  50 
Mich.  448,  and  that  case  is  not  strictly  in  point  here,  for  it 
appears  that  the  only  question  properly  determined  by  the 
inquest  was,  that  the  testator  was  ^'  mentally  incompetent  to 
have  the  charge  and  management  of  his  property." 
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In  Wallace  v.  Mattice,  118  Ind.  59^  this  court  sastained 
an  instruction  in  which  the  court  told  the  jury^  in  a  case 
where  fraud  was  charged,  that  "  Fraud  is  never  presumed^ 
but  the  burden  rests  upon  one  charging  fraud  to  make  it  out 
by  clear  and  convincing  evidence."  We  regard  this  case  as 
decisive  of  the  question  under  discussion.  The  terms  clear 
and  convincing^  when  applied  to  evidence,  being  quite  as 
strong  as  clear,  ea^licii  and  satisfactory. 

One  of  the  causes  in  the  motion  for  a  new  trial  was  for 
misconduct  of  one  of  the  jurors.  We  find  from  the  record  that 
this  was  submitted  to  the  court  upon  affidavits  and  determined 
against  the  appellant.  We  can  not,  under  the  settled  rule, 
disturb  this  finding.  DiU  v.  Lawrence,  109  Ind.  564,  and 
cases  cited. 

It  is  also  charged  that  Elmer  Grove,  one  of  the  jurors,  had 
served  on  the  jury  in  the  suit  in  which  the  testator  was  found 
to  be  of  unsound  mind,  and  placed  under  guardianship.  It 
appears  from  the  affidavits  on  file  that  the  juror,  prior  to  his 
acceptance  as  such,  stated  in  open  court  that  he  had  both 
formed  and  expressed  an  opinion,  and  had  served  as  a  juror 
in  the  former  suit.  By  allowing  him  to  serve  after  this  dis> 
closure  all  objections  to  his  competency  on  this  account  were 
waived. 

The  taxation  of  the  costs  of  the  suit  is  left  very  much 
within  the  discretion  of  the  trial  court  (sections  2603,  2604, 
B.  S.  1881),  and  we  see  no  reason  to  disturb  his  ruling, 
that  the  party  recovering  judgment  should  recover  costs. 

We  find  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed. 

FUed  March  19, 1891. 
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I>RAiNAOE. — Au^wriiy  of  Drainage  Commisdonen, — Objedions, — The  author- 
ity of  drainage  commissioners  to  act  in  the  matter  of  opening  a  ditch 
can  not  be  questioned  for  the  first  time  hj  a  motion  for  a  new  trial. 

Same. — New  T/*ta/. — It  is  no  ground  for  granting  a  new  trial  to  the  appel- 
lant that  other  lands  than  his  were  not  properly  assessed. 

From  the  Warren  Circuit  Court. 

/.  W.  Sutton  aud  W,  L.  Rabourriy  for  appellant. 
C  F.  McAdams,  for  appellees. 

Elliott,  J. — The  appellant  prosecutes  this  appeal  from  a 
decree  establishing  a  public  ditch  and  laying  an  assessment, 
for  benefits,  upon  land  of  which  he  is  the  owner. 

It  appears  from  the  record,  in  the  reports  and  elsewhere, 
that  the  persons  who  viewed  the  lands,  recommended  the 
opening  of  the  ditch,  and  fixed  the  amount  of  benefits,  were 
drainage  commissioners.  As  such  they  were  recognized  by 
the  court,  and  their  authority  to  act  was  in  no  way  ques- 
tioned until  the  filing  of  the  motion  for  a  new  trial,  nor  was 
it  specifically  questioned  in  the  motion ;  for  the  only  specific 
cation  in  the  motion  which  it  is  claimed  presents  any  ques- 
tion as  to  the  authority  of  the  commissioners  is  that  which 
alleges  that  the  finding  is  not  supported  by  the  evidence.  It 
seems  quite  clear  that,  even  if  such  a  question  can  be  col- 
laterally made,  it  can  not  be  made  for  the  first  time  by  a  mo- 
tion for  a  new  trial.  In  order  to  present  such  a  question  in 
proceedings  commenced  in  a  court  of  general  jurisdiction,  as 
was  this,  the  party  must  opportunely  interpose  specific  objec- 
tions, obtain  a  ruling,  except  to  it,  and  then  specify  the  rul- 
ing as  a  cause  for  a  new  trial.  We  do  not  mean  to  be  under- 
stood as  deciding  that  it  is  necessary  to  prove,  in  the  first 
instance,  that  the  commissioners  were  regularly  appointed  as 
the  law  directs ;  on  the  contrary,  we  are  inclined  to  believe 
that  where  the  law  authorizes  the  appointment  of  officers, 
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and  they  assume  to  act,  the  presumptiou  is  that  they  were 
officers  of  right,  and  not  usurpers.  We  are,  at  all  events, 
quite  well  satisfied  that  where  they  do  act  under  the  super- 
vision of  a  court,  and  are  recognized  as  rightfully  acting  by 
the  court,  a  party  who  interposes  no  objection  when  their  re- 
ports are  presented,  nor  at  any  time  before  the  finding,  is  in 
no  situation  to  make  the  objection  for  the  first  time  by  a  mo- 
tion for  a  new  trial. 

'  It  is  no  reason  for  granting  the  appellant  a  new  trial  that 
other  lands  than  his  were  not  properly  assessed.  If  his  as- 
sessment is  not  erroneous  he  can  not  complain. 

We  can  not  say  that  there  was  any  error  in  assessing  ben- 
efits against  the  appellant's  land,  for  there  is  evidence  fully 
justifying  the  inference  that  the  assessment  was  right. 

Judgment  affirmed. 

Filed  April  3, 1891. 
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MoRTOAQB. — B^ormalion  After  Foredosure  and  Sale, — Where,  by  mutaal 
mistake  of  the  parties,  the  description  of  the  mortgaged  premises  is  so 
defective  that  no  title  will  pass  under  a  sale,  or  where,  hj  such  mutual 
mistake,  land  is  described  which  does  not  belong  to  the  mortgagor,  in- 
stead of  land  which  does,  there  may  be  a  reformation  of  the  mortgage 
even  after  sale. 

Same. — Debt  Extinguished  hy  Sale  of  Land  under  Decree, — In  case  of  such  a 
mutual  mistake  in  the  land  intended  to  be  mortgaged,  yet  if  land  is  mori> 
gaged  which  is  owned  by  the  mortgagor,  and  there  is  a  foreclosure,  sale 
and  purchase  thereunder  by  the  mortgagee,  and  the  amount  of  the  bid 
is  the  amount  of  the  debt  due,  and  the  land  purchased  is  worth  in  value 
the  amount  of  the  bid,  the  debt  is  paid,  the  mortgage  extinguished,  and 
there  can  be  no  reformation. 

Judgment. — Satisfaction  by  Sale. — A  sale  of  land  on  execution  or  order  of 
sale  which  has  not  been  set  aside,  is  a  satisfaction  of  the  judgment  to 
the  extent  of  the  net  amount  realized  by  the  sale. 
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Trust. — Quardian  Purchoiing  Land  wUk  Woard^i  Money. — A  guardian  who 
purchases  and  improyes  a  lot  or  tract  of  land  with  his  ward's  money, 
taking  the  title  in  his  own  name,  creates  a  resulting  or  constructive 
trust  in  the  lot  or  tract  in  favor  of  the  ward. 

Same.— While  the  legal  title  remains  in  the  guardian,  one  who,  in  good 
faith,  bujs  and  acquires  a  title  from  him,  or  takes  a  mortgage  from  liioi 
on  such  property,  without  any  notice  of  the  ward's  equity,  acquires 
rights  therein  superior  to  those  of  the  ward. 

From  the  Vigo  Circuit  Court. 

O.  A.  Knight  and  J.  A.  Fierse,  for  appellant. 
C.  F.  McNuU  and  J.  G.  MgNuU,  for  appellees. 

McBbide,  J. — This  was  a  suit  by  appellant  to  foreclose 
a  mortgage  on  a  certain  tract  of  land  in  Clay  county,  and  on 
lots  numbered  30  and  31  in  the  town  of  Cory,  in  said  county, 
and  to  reform  the  mortgage.  The  reformation  of  the  mort- 
gage sought  was  with  reference  to  the  two  town  lots,  it  beiug 
averred  that  when  the  mortgage  was  executed  the  mortgagee 
owned  said  lots  numbered  30  and  31,  which  were  of  the  value 
of  $1,000,  and  also  owned  lots  numbered  40  and  41  in  said 
town,  which  were  only  of  the  value  of  $25  each,  and  that 
prior  to  the  making  of  said  mortgage  it  was  agreed  and  un- 
derstood by  and  between  the  mortgagor  and  mortgagee  that 
said  lots  30  and  31  were  to  be  included  in  and  covered  by  said 
mortgage,  but  that  by  mutual  mistake  of  both  parties  lots 
numbered  40  and  41  were  described  instead. 

Appellees  answered,  alleging,  in  substance,  that  on  a  cer- 
tain date  appellant  brought  suit  in  the  Clay  Circuit  Court 
against  appellees,  John  R.  .Ferrell,  Oliver  James  and  others, 
for  the  foreclosure  of  the  same  mortgage  sued  on  and  for  the 
collection  of  the  same  debt,  and  also  to  foreclose  a  certain 
other  mortgage  given  on  certain  other  lands  in  the  same 
county,  to  secure  the  same  debt,  and  that  such  proceedings 
were  afterward  had  in  said  cause  that  appellant  recovered  a 
judgment  in  said  court  for  the  sum  of  $3,249.48,  the  amount 
of  the  debt  secured,  and  a  decree  foreclosing  both  of  said  mort- 
gages, and  an  order  for  the  sale  of  the  several  tracts  of  land 
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to  satisfy  the  same.  That  on  an  order  of  sale^  issued  on  said 
decree^  the  sheriff  sold  said  laud,  as  follows :  The  laud 
covered  by  the  mortgage  not  here  in  suit  was  sold  to  one 
^Valter  B.  Ferrell  for  $1^691^  and  the  land  included  in  the 
mortgage  now  in  suit^  including  said  lots  40  and  41^  were 
sold  to  and  bid  in  by  appellant  for  $1,686,  said  two  sums 
being  the  full  amount  and  in  full  satisfaction  of  said  judg-  I 

ment,  interest  and  costs ;  that  said  purchasers  paid  their  bids 
in  full,  the  sheriff  executed  to  them  certificates  of  purchase 
for  the  real  estate  so  purchased,  which  certificates,  it  is 
alleged,  they  still  hold ;  and  that  said  sheriff  returned  said 
order  of  sale  satisfied  in  full.  It  is  further  averred  that 
''  said  judgment,  so  rendered  in  said  cause,  with  all  said  sub-  . 

sequent  proceedings  had  thereunder,  is  in  full  force  and 
effect,  being  unreversed  and  unappealed  from ;  that  the  de- 
scriptions of  said  real  estate  contained  in  said  several  mort- 
gages were  carried  into  said  judgment,  decree,  order  of  sale, 
the  advertisement  and  sheriff's  certificate  of  purchase ;  that 
the  said  lands  and  town  lots  so  mortgaged  and  sold,  were, 
at  the  time  said  mortgages  were  executed,  and  at  the  time 
of  said  sale,  owned  in  fee  simple  by  the  said  John  B.  Fer- 
rell and  Oliver  James,  and  were  by  them  inserted  in  said 
several  mortgages  by  their  true  and  proper  description,  and 
which  real  estate  was  at  time  of  sale  of  the  value  of  four 
thousand  dollars." 

The  court  overruled  a  demurrer  to  this  answer,  and  ap- 
pellants assign  the  ruling  as  error. 

Appellant's  objection  to  this  answer,  as  stated  by  counsel 
in  their  brief,  is  that  it  ^^  contains  no  denial  of  the  allega- 
tions of  the  complaint  as  to  the  mistake  or  fraud  thei-ein  set 
out,  of  Mr.  James,  in  the  making  of  the  two  mortgages 
to  appellant  of  the  value  of  the  rtfal  estate  therein  de- 
scribed." 

We  find  no  charge  of  fraud  in  the  complaint,  and,  indeed, 
no  question  of  fraud  in  the  case. 

The  power  of  courts  of  equity  to  i*eform  mortgages  and 
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other  written  instruments  to  make  them  conform  to  what  the 
parties  to  th^m  mutually  intended,  but  through  mistake  of 
fact,  or  fault  of  the  scrivener,  failed  to  express,  is  frequently 
invoked  and  frequently  exercised.  That  a  mistake  in  a 
mortgage  may  be  corrected  and  the  mortgage  reformed  and 
re-foreclosed  after  foreclosure,  and  in  some  cases  even  after 
sale,  is  also  settled.  Conyera  v.  MericleSy  75  Ind.  443 ;  Ai'm- 
strong  v.  Sh<yt%  95  Ind.  326  ;  McCasland  v.  JEina  Life  Ins. 
Co,j  108  Ind.  130 ;  Ourtis  v.  Oooding,  99  Ind.  45 ;  Jones  v. 
Sweety  77  Ind.  187. 

These  authorities,  and  many  others  that  might  be  cited, 
settle  the  proposition  that  when,  by  reason  of  the  mutual 
mistake  of  the  parties,  the  description  of  the  mortgaged 
premises  is  so  defective  that  no  title  would  pass  under  sale, 
or  when,  by  such  mutual  mistake,  land  is  described  which 
does  not  belong  to  the  mortgagor,  instead  of  land  which 
does,  there  may  be  a  reformation  even  afler  sale.  In  such  a 
case  there  is  no  merger  of  the  mortgage,  and  it  certainly  can 
not  be  said  there  is  any  satisfaction  of  the  debt,  for  the  pur- 
chaser acquires  nothing  by  the  sale.  Indeed,  the  sale  is  a 
mere  nullity. 

In  the  case  at  bar,  although  there  was  a  mistake  in  the  de- 
scription of  the  property,  yet  the  property  actually  described 
and  mortgaged,  as  well  as  that  intended  to  be  mortgaged,  be- 
longed to  the  mortgagor.  By  the  foreclosure  sale  the  pur- 
chaser actually  acquired  and  now  has  title  to  the  land  sold. 
The  answer  alleges  that  its  value  is  several  hundred  dollars 
more  than  the  amount  of  the  debt,  and  that  it  actually  sold 
for  the  full  amount  of  the  debt,  interest  and  costs,  and  also 
shows  that  the  sale  has  not  been  vacated.  This  shows  a 
complete  satisfaction  of  the  debt. 

A  s|ile  of  land  on  execution  or  order  of  sale  which  has 
not  been  set  aside  is  a  satisfaction  of  the  judgment  to  the 
extent  of  the  net  amount  realized  by  the  sale.  12  Am.  & 
Eng.  Encyc.  of  Law,  159d;  Hood  v.  Adams,  124  Mass. 
481  (26  Am.  Rep.  687) ;   Jones  Mortg.,  section  950,  et  seq,, 
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and  cases  cited;  McCabe  y.  Goodwiuy  65  Ind.  28S  ;  Mcintosh 
V.  Cheio,  1  Blackf.  289. 

The  mortgage  was  executed  as  a  mere  security  for  the  debt. 
The  debt  has  been  paid.  There  can  be  no  ground  for  re- 
forming or  reforeclosing  the  mortgage^  as  the  sole  purpose 
for  which  it  was  executed  has  been  accomplished. 

The  court  did  not  err  in  overruling  the  demurrer  to  this 
answer. 

Howard  James,  one  of  the  appellees,  and  who  was  a  de- 
fendant below,  by  his  next  friend,  John  Mcintosh,  filed  a 
cross-complaint  against  appellant  and  his  co-appellees,  al- 
leging, in  substance,  that  he  is  an  infant ;  that  in  the  year 
1872  his  co-defendant,  Oliver  James,  was  duly  appointed  his 
guardian  by  the  Clay  Circuit  Court,  qualified  as  such,  and, 
with  his  co-defendant,  Thomas  Coble,  as  his  surety,  executed 
his  bond  as  such  guardian ;  that  his  said  guardian,  having 
received  money  belonging  to  him  to  the  amount  of  $1,000, 
used  the  same  in  the  purchase  of  said  lots  numbered  30  and  31 
in  said  town  of  Cory,  and  in  the  construction  of  a  dwelling- 
house  thereon,  said  guardian  taking  the  title  to  said  lots  in 
his  own  name;  that  he  held  the  title  thereto  until  the  10th 
day  of  October,  1879,  when  he,  with  his  wife  and  co-defend- 
ant, Melissa  James,  conveyed  them  to  one  John  Mcintosh, 
upon  the  agreement  that  Mcintosh  should  hold  the  title  to 
the  same  in  trust  for  this  cross-complainant,  and  for  no  other 
purpose,  and  that  said  conveyance  was  made  in  good  faith 
for  said  purpose,  and  before  any  liens  of  any  character  had 
attached  to  the  same ;  that  afterwards,  on  the  10th  day  of 
March,  1886,  said  Mcintosh  conveyed  said  lots  to  defendant 
Thomas  Coble,  bondsman  for  said  guardian,  to  be  held  by 
said  Coble  as  trustee  in  trust  for  cross-complainant,  who  in 
good  faith,  and  without  notice  of  any  encumbrance  or  lien 
on  said  lots,  accepted  said  trust,  and  now  holds  title  to  said 
property  in  trust  for  cross-complainant ;  that  said  guardian, 
Oliver  James,  is  wholly  insolvent,  and  without  property,  and 
that  said  lots  are  of  the  value  of  $1,000. 
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The  prayer  of  the  cross-complainant  was  that  said  lots  be 
decreed  to  be  held  in  trust  for  him,  and  that  the  title  be 
vested  in  him.     ' 

Appellant  demurred  to  the  cross-complaint^  and  his  de- 
murrer was  overruled.     He  assigns  this  ruling  as  error. 

The  guardian^  having  purchased  and  improved  the  lots  in 
controversy  with  his  ward's  money^  and  taken  the  title  in  his 
own  name,  a  resulting  or  constructive  trust  in  the  lots  was 
thereby  created  in  favor  of  the  ward.  The  consideration 
thus  paid  drew  to  it  the  equitable  right  of  property,  and  the 
ward  became  the  true  and  beneficial  owner  of  the  lots.  Pome- 
roy  Eq.  Jur.,  sections  981,  1049;  Leading  Cases  in  Equity, 
part  1,  p.  335 ;  Rhodes  v.  Green,  36  Ind.  7 ;  Pugh  v.  Pughy 
9  Ind.  132 ;  Riehl  v.  Evansville  Foundry  Aas'n,  104  Ind.  70. 

While  the  legal  title  remained  in  the  guardian,  one  who 
should,  in  good  faith,  buy  and  acquire  title  from  him,  or  take 
a  mortgage  from  him  on  such  property,  without  any  notice 
of  the  ward's  equity,  would  acquire  superior  rights  therein. 
The  utmost,  however,  that  appellant  can  claim  in  the  prop- 
erty is  an  equity.  His  complaint  proceeds  on  the  theory 
that  he  has  such  equity,  and  that  he  is  entitled  to  a  decree 
declaring  and  enforcing  it.  His  equity  can  be  of  no  higher 
character  than  that  of  the  cross-complainant.  To  the  ward's 
equity  has  been  added  the  legal  title,  vested  in  his  trustee 
for  his  use.  Assuming  the  equities  to  be  equal  the  legal  title 
must  prevail. 

The  court  did  not  err  in  overruling  the  demurrer  to  the 
cross-complaint. 

We  find  no  error  in  the  record,  and  the  judgment  is  af- 
firmed, with  costs. 

Coffey,  J.,  took  no  part  in  the  decision  of  this  cause. 

FUed  April  3, 1891. 
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Frattbulent  Conveyance.— Hatn<f^jErim«e(r  Hamng  Conveyed  Land  S(mgkt 
to  be  Reached  is  not  Estopped.-^ChUatercd  Attack  on  Decree  of  Settlement. — 
A  father  bequeathed  his  real  and  personal  estate  to  his  wife  during 
her  life,  to  be  used  and  enjoyed  by  her  as  she  might  direct.  The 
real  estate,  however,  could  not  be  sold  nor  disposed  of  until  after  her 
decease,  unless  it  was  necessary  for  her  support  and  maintenance  after 
the  personal  property  had  been  exhausted.  The  rents  and  profits  were 
given  to  the  wife.  After  the  death  of  his  wife,  all  his  real  estate,  and 
such  of  his  personal  estate  as  she  had  not  consumed,  were  given,  in  equal 
parts,  to  his  three  children,  John,  George  tCnd  Mary.  His  wife  qualified 
as  executor,  and  loaned  Qeorge,  of  the  assets  of  the  estate,  several  thou- 
sand dollars,  taking  his  notes  due  to  herself  personally.  After  his 
mother's  death  John  qualified  as  executor  of  his  father's  will  and  re- 
covered judgment  on  the  notes  in  favor  of  his  father's  estate,  and  it  was 
a  part  of  the  judgment  that  no  execution  should  issue  upon  the  judg- 
ment until  the  estate  was  settled.  At  the  final  settlement  of  the  estate, 
this  judgment  against  Qeorge  was  assigned,  by  decree  of  the  court,  to 
John,  and  it  was  decreed  that  there  was  due  thereon  from  George  to 
John  a  specified  amount.  In  an  action  by  John  against  George  to  sub- 
ject the  interest  in  the  real  estate,  which  he  had  inherited  from  his 
father,  and  which  it  was  alleged  he  had  fraudulently  conveyed  to  his 
wife,  and  that  he  was  insolvent, to  this  decree, 

Heldf  that  the  complaint  stated  a  good  cause  of  action,  and  that  there 
were  not  two  or  more  causes  of  action  improperly  joined;  that  John 
was  not  estopped  from  subjecting  the  real  estate  that  George  had  fraud- 
ulently conveyed  to  his  wife  to  his  claim,  by  reason  of  the  fact  that  he, 
John,  had  himself  conveyed  all  his  interest  therein  by  a  warranty  deed 
he  having  the  right  to  prosecute  the  action  for  the  benefit  of  his  grantee 
and  to  save  himself  from  liability  on  his  warranty ;  that  the  decree  in 
the  settlement  of  the  father's  estate  settled  the  right  of  John  to  recover 
the  balance  due  on  the  judgment  against  George,  and  that  that  fact 
could  no  longer  be  controverted. 

Same. — Statute  of  Limitaiiona, — Praetiee, — Immajterial  Error, — ^The  wife  of 
George  plead  the  six  years'  statute  of  limitations. 

Hddf  that  the  facts  alleged  in  the  complaint, which  were  not  controverted 
and  were  matters  of  record  introduced  in  evidence,  showed  that  the 
cause  of  action  arose  within  six  years  previous  to  the  commencement  of 
the  action,  and  that  there  was  no  available  error  in  sustaining  a  de- 
murrer to  the  answer. 

Decedents'  Estates. — Heir^a  Share  of  Proceeds  Set  Off  AgatTut  Debt  Due 
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EataU. — A  debt  dae  the  estate  from  a  legatee  may  be  retained  out  of  his 
difitributive  share  of  the  surplus  proceeds  of  the  estate  and  applied  to 
the  payment  of  a  debt  due  the  estate  from  such  heir,  although  such  in- 
debtedness arose  after  the  death  of  the  decedent. 
'  ADVAKCBMEirr. — MoMy  Borrowed  hy  an  Heir  from  the  Enate, — Money  bor- 
rowed from  the  estate  by  an  heir  may  be  treated  as  an  advancement  in 
an  action  brought  by  the  heirs  for  a  partition  of  the  decedent's  estate 
after  the  estate  is  settled. 

From  the  Marion  Circuit  Court. 

B.  F.  Davia  and  W.  H.  Martz,  for  appellants. 
R.  0.  Hawkins  and  H.  E.  Smith,  for  appellees. 

Olds,  C.  J. — The  plaintiff  John  C.  New  first  filed  his 
complainti  on  January  21,  1886,  against  George  W.  New 
and  Adelia  New,  his  wife,  W,  Clinton  Thompson  and  Mary 
C.  Thompson,  his  wife,  Casper  Carter,  Frank  New,  and 
Elizabeth  New. 

The  substantial  averments  of  this  paragraph  are  as  fol- 
lows: 

That  on  the  20th  day  of  December,  1877,  the  defendant 
George  W.  New  executed  to  the  plaintiff  his  note  for  $1,- 
700.00,  due  three  months  after  date ;  that  said  note,  remain- 
ing unpaid  on  the  28th  day  of  December,  1882,  the  plaintiff 
sued  thereon  in  this  court,  and  in  said  action  recovered  a 
judgment,  on  the  20th  day  of  December,  1877,  for  $2,200.00, 
which  remains  unpaid,  and  on  which  judgment  execution 
has  been  returned  nulla  b(ma;  that  on  the  —  day  of  January, 
187-,  John  B.  New  died  testate,  at  said  county,  the  owner  in 
fee  simple  of  the  south  half  of  lot  two  (2),  in  block  forty- 
seven  (47),  in  the  city  of  Indianapolis,  Indiana,  and  of  a 
large  amount  of  personal  property,  and  that  on  the  —  day 
of  January,  1872,  said  will  was  duly  admitted  to  probate  in 
said  county  ;  that  by  the  terms  of  said  will  he  bequeathed 
"  the  whole  of  his  estate  to  Maria  New,  his  wife,  to  have, 
'  hold,  and  use  the  same  during  her  natural  life,  and  at  her 
death  sai^  will  provided  that  whatever  remained  should  be 
Vol.  127.— 37 
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equally  divided  between  his  three  children,  the  defendants 
Mary  C.  Thompson,  George  W.  New,  and  the  plaintiff  John 
C.  New ;  that  while  said  estate  was  in  the  hands  of,  and  un- 
der the  control  and  management  of  said  Maria  New,  she 
loaned  to  the  defendant  George  W.  New,  of  the  funds  of 
said  estate,  on  the  1st  day  of  May,  1872,  five  thousand  dol- 
lars, for  which  she  took  his  note,  due  ten  months  after  date, 
and  on  the  19th  day  of  July,  1872,  she  loaned  said  George 
W.  New,  of  the  funds  of  said  estate,  seven  hundred  dollars, 
for  which  he  executed  and  delivered  his  note  to  said  Maria 
New  ;  that  Maria  New  died  in  1880,  and  at  that  time  no  part 
of  either  of  said  notes  had  been  paid ;  that  the  plaintiff  was  ap- 
pointed executor  of  said  will,  and  on  the  20th  day  of  Novem- 
ber, 1880,  he  qualified  as  such,  and  as  such  executor  of  the 
will  of  John  B.  New,  deceased,  he  recovered  judgment 
against  the  defendant  George  W.  New,  upon  said  notes  given 
to  the  said  Maria  New  in  this  court  on  the  1st  day  of  July, 
1884,  for  eleven  thousand  six  hundred  and  twenty-four  dol- 
lars and  six  cents;  that  it  was  provided  in  said  judgment 
that  no  execution  should  issue  on  the  same  until  after  the 
final  settlement  of  the  estate  of  said  John  B.  New,  deceased, 
should  be  made;  that  in  1885  the  plaintiff,  as  such  executor, 
made  final  settlement  of  said  estate,  in  which  it  was  adjudged 
that  of  said  judgment  in  his  favor,  as  such  executor 
against  George  W.  New,  there  was  due  to  the  plaintiff 
the  sum  of  $4,813.68,  by  reason  of  the  fact  that  he  was 
then  the  owner  of  Mrs.  Thompson's  interest  in  said  es- 
tate, and  to  equalize  him  under  the  provisions  of  said  will ; 
that  on  the  3d  day  of  February,  1880,  defendant  Greorge 
W.  New  conveyed  without  consideration  his  undivided  one- 
third  of  said  real  estate  to  the  defendant  Mary  Thompson, 
by  quitclaim  deed,  for  the  purpose  of  defrauding  his  credit- 
ors; that  the  defendant  George  W.  New  has  occupied  a 
portion  of  a  building  erected  upon  said  south  half  of  lot  two 
(2),  in  block  forty-seven  (47),  by  the  plaintiff,  at  his  sole  ex- 
pense, and  which  portion  is  of  the  rental  value  of  $20  per 
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month,  and  has  never  paid  any  rent;  that  Mrs.  Thomp- 
son never  exercised  any  control  over  the  premises;  that 
on  the  3d  day  of  February,  1880,  the  defendant  George 
W.  New  was  the  owner  of  certain  other  real  estate  de- 
scribed, the  title  to  which  by  the  judgment  was  quieted  in 
the  defendants  Adelia  New  and  Frank  New,  which  he  con- 
veyed without  consideration  to  the  defendant,  Caspar  Carter, 
for  the  purpose  of  defrauding  his  creditors  (but  these  pieces 
of  real  estate  are  no  longer  in  issue  and  will  not  be  further 
noticed).  Prayer,  that  said  several  conveyances  be  set  aside 
and  said  several  parcels  of  real  estate  be  sold  to  pay  plain- 
tiff's judgment. 

On  the  7th  day  of  June,  1886,  the  plaintiff  filed  two  ad- 
ditional paragraphs  of  complaint,  the  second  paragraph 
averring  the  same  facts  regarding  the  will  and  estate  of  John 
B.  New  and  the  conveyances  of  George  W.  New  to  defend- 
ant Mary  Thompson  of  his  one-third  part  of  the  real  estate  of 
which  John  B.  New  died  seized,  averred  the  settlement  of  the 
estate  of  John  B.  New,  and  the  judgment  of  $4,813.08,  and 
adds  the  additional  averment  that  after  such  conveyance  to 
her  the  said  defendants  Mary  Thompson,  and  W.  Clinton 
Thompson,  her  husband,  conveyed  the  same  to  the  defend- 
ant, Adelia  New,  without  consideration. 

The  third  paragraph  avers  the  recovery  of  the  judgment 
on  the  note  mentioned  in  the  first  paragraph  of  the  com- 
plaint executed  by  George  W.  New  to  the  plaintiff,  that  it  is 
unpaid,  the  conveyance  of  certain  other  property  to  the  de- 
fendant Caspar  Carter,  by  defendant  George  W.  New,  with- 
out consideration,  and  to  defraud  his  creditors,  and  that  all 
the  defendants  claim  some  interest  in  the  said  real  estate  so 
conveyed. 

Each   paragraph  charged   the   insolvency  of   defendant 
George  W.  New,  and  prays  for  setting  aside  the  deeds  of    i 
conveyance  named  therein,  and  asks  that  the  real  estate  be 
sold  to  pay  plaintiff's  debts,  etc. 

The  defendants  Adelia  New  and  Frank  New  each  filed 
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their  separate  demurrer  to  each  paragraph  of  the  complaint, 
stating  as  causes  for  demurrer  that  neither  paragraph  of 
complaint  stated  facts  su£Bcient  to  constitute  a  good  cause  of 
action,  and  that  ^'  there  are  two  or  more  causes  of  action 
improperly  united"  in  the  complaint.  Which  demurrer 
was  overruled  and  exceptions  reserved.  The  defendants, 
Adelia  and  Frank  New,  filed  a  joint  answer  in  two  para- 
graphs. The  first  a  general  denial,  and  the  second  pleaded 
the  six  years'  statute  of  limitation  to  the  second  and  third 
paragraphs  of  the  complaint. 

The  plaintifi*  demurred  to  the  second  paragraph  of  an- 
swer for  want  of  facts,  which*  was  sustained  and  exceptions 
to  the  ruling  noted. 

Adelia  New  filed  a  separate  answer,  setting  forth  that, 
'as  to  said  real  estate  of  which  John  B.  New  died  seized, 
the  plaintiff  was  estopped  to  prosecute  this  suit  for  the  rea- 
son that  before  the  bringing  of  the  suit  the  plaintiff  had 
conveyed  the  same  by  warranty  deed,  for  a  valuable  consid- 
eration, to  one  Harry  S.  New,  who,  before  the  commence- 
ment of  this  suit,  conveyed  the  same  for  value  by  warranty 
deed  to  Elizabeth  New,  who  claims  title  to  the  same  by 
virtue  of  said  several  convevances,  and  that  bv  reason 
thereof  the  plaintiff  is  estopped  from  subjecting  said  real 
estate  to  the  payment  of  said  judgment  of  the  plaintiff 
against  the  said  defendant,  George  W.  New.  To  this  para- 
graph of  answer  plaintiff  replied  in  denial. 

The  defendant  Adelia  New  filed  a  cross-complaint  against 
the  plaintiff,  in  which  she  averred  that  on  the  28th  day  of 
February,  1880, she  became  the  owner,  by  purchase,  for  a  val- 
uable consideration,  from  the  defendant  George  W.  New,  of 
his  undivided  one-third  interest  in  the  south  half  of  lot  two 
(2),  in  block  forty-seven  (47),  ip  the  city  of  Indianapolis, 
and  is  still  the  absolute  owner  in  fee  thereof;  that  on  the 
15th  day  of  April,  1876,  the  First  National  Bank  of  Indian- 
apolis,  Indiana,  recovered  judgment  against  the  defendant 
George  W.  New,  and  others,  in  this  court,  for  $2,148  and 
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costs,  taxed  at  134.86,  and  that  afterwards,  on  the  9th  day 
of  April,  1881,  sold  on  execution  the  real  estate  on  Wash- 
ington street,  described  in  the  complaint  as  the  property  of 
the  defendant  George  W.  New,  to  satisfy  said  judgment; 
that  the  plaintiff  purchased  the  same  at  said  sheriff  ^s  sale  for 
12,000,  and  received  his  certificate  of  purchase  therefor,  and 
which  certificate  he  assigned  to  the  said  Adelia  New  on  the 
8th  day  of  September,  1881,  and  upon  which  certificate  she 
obtained  the  deed  from  said  sheriff,  for  said  real  estate,  on 
the  4th  day  of  December,  1882,  since  which  time  she  has 
been  the  absolute  owner  of  said  real  estate ;  that  on  the  14th 
day  of  April,  1876,  the  First  National  Bank  recovered  judg- 
ment in  this  court  against  the  defendant  George  W.  New, 
and  others,  in  the  sum  of  $2,148  ;  that  on  the  3d  day  of  July, 
1878,  the  bank  assigned  the  judgment  to  this  plaintiff,  and 
on  the  9th  day  of  April,  1881,  defendant  George  W.  New, 
and  others,  in  the  sum  of  $2,148  ;  that  on  the  3d  day  of  July, 
1878,  the  bank  assigned  the  judgment  to  this  plaintiff,  and 
on  the  9th  day  of  April,  1881,  defendant  George  \V.  New 
paid  on  said  judgment  $2,000,  and  on  the  7th  day  of  Sep- 
tember, 1881,  the  plaintiff  being  the  owner  thereof  by  assign- 
ment, assigned  said  judgment  to  cross-complainant  Adelia 
New,  and  that  she  on  the  6th  day  of  April,  1886,  had  said 
judgment  revived,  and  the  lien  thereof  continued,  and  that 
there  is  due  and  unpaid  thereon  the  sum  of  $1,032;  that  on 
the  3d  day  of  October,  1879,  in  the  circuit  court  of  Hen- 
dricks county,  Indiana,  the  plaintiff  recovered  judgment 
against  the  defendant  George  W.  New,  in  the  sum  of  $1,- 
231.71 ;  that  on  the  30th  day  of  January,  1881,  the  plaintiff 
filed  in  the  office  of  the  clerk  of  the  Circuit  Court  of  Marion 
county  a  certified  copy  of  said  judgment,  and  on  the  7th  day 
of  September,  1881,  the  plaintiff  assigned  said  judgment  to 
her,  and  that  in  said  circuit  court,  on  the  6th  day  of  March. 
1886,  said  judgment  was  revived  against  the  defendant  George 
W.  New ;  that  the  same  remains  due  and  unpaid,  in  the  sum 
of  $1,705.92.     Prayer  that  her  title  be  quieted  to  the  said 
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real  estate  described  in  her  cross-complaint,  and  that  her  said 
judgments  be  decreed  superior  liens  to  the  judgment  of  the 
plaintiff 

The  plaintiff  demurred  to  the  cross-complaint,  which  was 
overruled,  and  plaintiff  answered  in  two  paragraphs.  The 
first  a  general  denial.  The  second  paragraph  averred,  so  far 
as  relates  to  the  south  half  of  lot  two  (2),  in  block  forty- 
seven  (47),  in  the  city  of  Indianapolis,  that  the  same  was  the 
property  of  the  estate  of  John  B.  New,  and  that  the  convey- 
ance to  the  plaintiff  was  without  consideration,  and  for  the 
purpose  of  defrauding  creditors  of  George  W.  New,  and  that 
cross-complainant  had  full  knowledge  that  her  husband, 
George  W.  New,  had  received  a  large  amount  of  said  estate 
in  excess  of  his  share.  That  cross-complainant  demurred  to 
the  second  paragraph  of  answer  to  her  cross-complaint  which 
was  overruled,  and  she  replied  thereto  in  denial. 

The  defendant  Frank  New  filed  a  cross-complaint,  in  which 
he  claimed  to  be  the  owner  in  fee  for  value,  and  in  good 
faith,  of  a  part  of  the  real  estate  described  in  the  plaintiff's 
complaint,  and  asked  that  his  title  be  quieted. 

The  defendant,  Elizabeth  New,  filed  an  answer  in  which 
she  avers  that  the  plaintiff  conveyed  the  south  half  of  lot 
2,  in  block  47,  in  the  city  of  Indianapolis,  to  Harry  S.  New, 
who  conveyed  the  same  to  her  and  that  she  is  the  owner 
thereof. 

Upon  the  issues  joined  the  cause  was  tried  by  the  court, 
resulting  in  a  finding  against  the  defendants  George  W.  New 
and  Adelia  New,  and  the  separate  motion  of  each  for  a  new 
trial  was  overruled,  and  exceptions  taken  and  judgment  ren- 
dered. Appeal  was  taken  to  the  general  term  of  (he  supe- 
rior court  and  the  judgment  of  the  special  term  affirmed. 

The  first  question  discussed  by  counsel  is  an  alleged  error 
of  the  court  in  overruling  a  motion  to  strike  out  parts  of 
the  complaint.  We  are  not  referred  to  any  part  of  the 
record  presenting  any  question  as  to  the  overruling  of  a 
motion  to  strike  out  any  part  of  the  complaint,  and  from  an 
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examination  of  the  record  we  have  not  been  able  to  find  any 
record  of  such  a  motion  having  been  filed  or  ruled  upon, 
hence  we  do  not  consider  the  question.  The  next  question 
presented  is  the  ruling  on  the  demurrer  to  the  complaint. 
We  do  not  think  there  was  any  error  in  this  ruling.  The 
paragraphs  of  the  qomplaint  were  sufficient  to  withstand  a 
demurrer. 

It  seems  that  the  widow  of  John  B.  New  loaned  the  money 
to  George  W.  New,  and  after  her  death  the  appellee,  John 
C.  New,  was  qualified  as  the  executor  of  the  last  will  of 
said  John  B.  New,  and  as  such  executor  obtained  judgment 
against  said  George  W.  New  on  said  notes  for  nearly  (12,- 
000,  and  afterwards,  on  final  settlement,  the  balance  due  on 
the  judgment  was  transferred  and  decreed  to  be  due  the  ap- 
pellee, John  C.  New,  as  a  part  of  his  distributive  share  in 
said  estate.  The  former  adjudications  settled  the  right  of  the 
said  appellee  to  recover  the  balance  due  upon  the  judgment. 
The  complaint  further  alleges  a  fraudulent  transfer  by  George 
W.  New  of  the  real  estate  for  the  purpose  of  defrauding  his 
creditors,  and  it  further  shows  that  tlie  said  Adelia  New  is 
the  wife  of  the  said  George  W.  New. 

It  is  further  contended  that  the  court  erred  in  sustaining 
the  demurrer  to  the  second  paragraph  of  the  answer  of 
Adelia  and  Frank  New  pleading  the  six  years'  statute  of 
limitation.  The  facts  stated  and  alleged  in  the  complaint, 
which  are  not  controverted,  and  are  matters  of  record  intro- 
duced in  evidence,  show  that  the  cause  of  action  did  arise 
within  six  years  previous  to  the  commencement  of  the  ac- 
tion, and  there  is  no  available  error  in  sustaining  the  de- 
murrer to  this  paragraph  of  answer. 

It  is  next  claimed  that  the  court  erred  in  overruling  the 
demurrer  to  the  reply  of  appellee,  John  C.  New,  to  the  sep- 
arate answer  of  Adelia  New,  which  answer  alleged  that  as  to 
said  real  estate  of  which  John  B.  New  died  seized,  plaintiff 
was  estopped  from  subjecting  said  real  estate  to  sale  for  the 
payment  of  his  judgment,  for  the  reason  that  he  had  con- 
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veyed  said  real  estate  by  warranty  deed  to  Harry  S.  New, 
who,  before  the  commenoement  of  this  suit,  had  conveyed 
the  same  to  Elizabeth  New  who  claims  title  to  the  same.  A 
bad  reply  is  good  to  a  bad  answer.  Possibly,  as  against 
Harry  S.  or  Elizabeth  New,  the  plaintiff  wonld  have  been 
estopped  from  subjecting  the  real  estatCj  which  he  bad  con- 
veyed by  warranty  deed,  to  sale  for  the  payment  of  his  judg- 
ment, but  this  defence  was  not  available  to  the  appellant, 
Adelia  New.  It  may  have  been  the  purpose  of  the  grantor 
in  subjecting  it  to  sale  to  perfect  his  title  for  the  benefit  of 
his  grantees. 

The  next  question  presented  arises  upon  the  overruling  of 
the  motion  for  a  new  trial,  as  to  the  sufficiency  of  the  evi- 
dence to  support  the  finding  and  judgment. 

Items  one  and  two  of  the  will  of  John  B.  New  are  as 
follows : 

'^  Item  first.  I  will  and  bequeath  to  my  wife,  Maria  New, 
all  of  my  estate,  real  and  personal,  during  her  natural  life, 
to  be  by  her  used  and  enjoyed  as  she  may  direct :  Providedy 
however,  that  it  is  my  will  that  the  real  estate  of  which  I 
may  be  seized  shall  not  be  sold  or  in  any  way  disposed  of 
until  after  her  decease,  unless  the  same  may  be  necessary  for 
her  support  and  maintenance  after  my  personal  property  has 
been  exhausted ;  and  further  direct  that  the  rents  and  profits 
of  my  real  estate,  after  payment  for  necessary  repairs,  shall 
be  by  my  wife  used  as  she  may  direct. 

"  Item  second.  After  the  death  of  my  said  wife,  it  is  my 
will  and  desire  that  all  of  my  real  estate  of  which  I  may 
die  seized,  as  well  as  all  the  personal  property  which  shall 
not  have  been  used  by  my  said  wife,  shall  be  equally  divided 
between  my  children,  George  W.  New,  Mary  C.  Thompson 
and  John  C.  New,  or  their  heirs  respectively,  share  and  share 
alike." 

After  the  death  of  John  B.  New,  George  W.  New  bor- 
rowed of  the  widow  about  $8,000  in  money,  and  executed 
his  notes  to  her  for  the  same.     After  the  death  of  the  widow 
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the  appellee  John  C  New  was  appointed  executor  of  the 
last  will  of  his  father,  John  B.  New,  and  as  suoh  executor 
brought  suit  against  George  W.  New  on  the  notes  given  to 
his  mother,  the  widow,  and  recovered  judgment  upon  the 
notes,  and  it  was  ordered  that  execution  should  not  issue 
thereon  until  after  the  settlement  of  said  estate.  Upon  the 
final  settlement  of  the  estate,  it  was  found  that  there  was 
due  the  estate  on  said  judgment  $4,813.68  from  George  W. 
New  over  and  above  the  amount  of  his  share  of  the  per- 
sonal property,  and  for  the  purpose  of  settling  said  estate 
the  judgment  in  favor  of  the  estate  against  George  W.  New 
was,  by  order  of  the  court,  transferred  to  John  C.  New 
as  a  part  of  bis  portion  of  the  estate.  It  is  contended,  on  the 
part  of  the  appellants,  that  the  money  borrowed  by  George 
W.  New  of  his  mother  was  her  individual  money,  and  not 
the  money  of  the  estate.  This  can  not  be  maintained  in  this 
case,  for  the  reason  that  it  is  settled  against  the  said  George 
W.  New,  in  the  former  adjudications  between  him  and  the  es- 
tate in  the  suit  wherein  the  judgment  was  rendered ;  again 
on  the  settlement  of  the  estate,  when  by  order  of  the  court 
the  judgment  was  transferred  to  John  C.  New  as  a  part  of 
his  share  of  the  estate,  and  by  reason  of  which  transfer  the 
said  George  W.  New  received  a  larger  portion  of  the  other 
property  of  the  estate ;  for  by  treating  the  judgment  as  a  part 
of  the  assets  of  the  estate  of  John  B.  New,  the  amount  due 
to  each  legatee  would  be  proportionately  greater,  and  George 
W.  New  received  his  share  out  of  the  other  property  of  the 
estate,  and  he  is  precluded  from  again  litigating  this  question. 
These  former  adjudications  set  at  rest  the  question  as  to 
whom  the  money  loaned  belonged  ;  and,  in  this  case,  it  must 
be  treated  as  a  part  of  the  estate  of  John  B.  New  which 
passed  to  the  legatees  by  the  terms  of  the  will,  the  same  as  if 
it  was  a  part  of  the  personal  estate  of  which  the  testator  died 
the  owner,  and  which  had  not  been  consumed,  or  used  by 
the  widow  in  her  lifetime. 

There  yet  remains  the  further  question  as  to  whether  or 


686  SUPREME  COURT  OF  INDIANA, 

New  etoLv.  New  el  aL 

not  John  C.  New  had  the  right  in  equity  to  have  the  portion 
of  the  real  estate  which  George  W.  New  took  by  the  will 
applied  to  the  payment  of  the  judgment.  By  the  terms  of 
the  will  the  three  children  took  the  estate^  real  and  personal, 
of  the  father,  in  equal  parts^  subject  to  the  right  of  the  widow 
to  use  and  control  the  same  during  her  life.  During  the  life 
of  the  widow  she  advanced,  in  the  shape  of  a  loan,  to  George 
W.  New,  some  $8,000.  In  equity,  when  she  died  the  es- 
tate ought  to  be  so  adjusted  and  distributed  as  that  each  of 
the  other  children  would  receive  an  equal  amount  with 
George  W.  The  fact  that  he  procured  a  portion  of  the 
money  in  the  custody  of  the  mother  to  which  the  other  two 
were  entitled,  even  by  giving  a  note  for  its  repayment,  ought 
not  to  give  him  any  advantage  in  the  distribution  of  the  es- 
tate, and,  in  equity,  we  think  it  should  be  treated  as  an  ad- 
vancement to  him.  If  an  advancement,  then  in  a  partition 
of  the  real  estate  between  the  heirs  he  would  only  have  such 
interest  in  the  real  estate  as  would  be  due  him  after  adjust- 
ing the  advancement.  But  the  parties  have  sought  another  way 
of  adjusting  and  equalizing  the  estate  between  the  legatees. 
The  executor  brings  suit,  and  recovers  judgment  against  the 
legatee,  George  W.,  who  borrowed  a  part  of  the  funds  of  the 
estate. 

In  the  case  of  Fiscus  v.  Moore,  121  Ind.  547,  it  was  held 
by  a  majority  of  this  court,  and  is  now  the  settled  law  of  the 
State,  that  a  debt  due  an  estate  of  an  intestate  from  an  heir 
may  be  retained  out  of  his  distributive  share  of  the  surplus 
proceeds  of  real  estate  which  has  been  regularly  sold  in  or- 
der to  make  assets  to  pay  debts,  as  against  one  who  took  a 
mortgage  pending  the  settlement  of  the  estate,  with  knowl- 
edge of  the  indebtedness.  If  an  administrator  has  the  right 
to  apply  money  due  the  heir  for  his  share  of  real  estate, 
which  accidentally  comes  into  his  hands  by  reason  of  the  non- 
divisibility  of  real  estate,  so  that  only  a  sufficient  amount 
can  be  sold  to  pay  the  debts  of  the  estate,  by  reason  of  which 
indivisibility  the  administrator  is  compelled  to  sell  all  the 
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laudy  thereby  reserving  a  surplus  from  the  sale  of  the  real 
estate  to  the  payment  of  a  debt  due  the  estate^  then  the  ad- 
ministrator certainly  has  the  right^  in  equity^  in  case  no  sale 
is  made  of  the  real  estate  by  which  a  surplus  comes  into  his 
handS;  to  have  .the  interest  of  the  heir  applied  to  the  pay- 
ment of  the  debt  due  the  estate.  In  that  case  it  is  said : 
^'  The  right  of  heirs  to  participate  equally  in  the  estate  of 
their  ancestor  is  superior  to  that  of  a  lien-holder  with  no- 
tice." 

This  recognizes  the  doctrine  that  there  exists  a  right  to 
have  an  equal  distribution  of  the  estate  between  heirs  devi- 
seeSy  and  legatees^  and  for  that  purpose  there  exists  in  equity, 
a  lien  and  right  to  have  such  a  portion  of  an  estate,  whether 
real  or  personal,  as  goes  to  the  heirs,  applied  to  the  payment 
of  a  debt  due  from  the  heir  to  the  estate.  In  the  case  at  bar, 
and  in  like  cases,  the  estate  vested,  subject  to  the  rights  of  the 
widow,  and  the  testator  contemplated  an  equal  distribution 
of  such  portion  of  his  estate  as  remained  at  the  death  of  the 
widow  between  the  legatees,  share  and  share  alike. 

In  this  case  the  widow  had  full  power  to  use  such  portion 
of  the  estate  as  necessary  to  supply  her  wants  during  her 
life,  and  at  her  death  provision  was  made  for  an  equal  dis- 
tribution of  the  estate  remaining  between  the  three  children  ; 
before  her  death  one  obtains  possession  of  a  portion  of  the 
the  funds  constituting  a  part  of  the  estate^  and  executes  his 
note  for  the  same,  which  becomes  a  part  of  the  assets  of  the 
estate.  The  portion  of  the  real  estate  which  George  W. 
took  by  the  will  was  subject  to  the  payment  of  the  judgment 
taken  for  the  portion  of  the  personal  estate  which  he  had 
obtained,  and  the  executor  had  the  right  to  have  it  sub- 
jected to  sale  to  pay  the  debt,  or  in  a  partition  of  the  real 
estate  the  other  devisees  had  the  right  to  have  it  treated  as 
an  advancement,  so  that  the  debtor  had  no  interest  in  the 
real  estate  except  the  amount  remaining  in  excess  of  the 
amount  of  the  judgment.  The  executor  having  the  right, 
to  subject  the  land  to  the  payment  of  the  judgment,  the 
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assignee  also  had  the  same  rights.  See,  also,  FoUz  v.  Werif 
103  Ind.  404;  Peah  v.  Williama,  113  Ind.  256;  AOeman  v. 
Hawley,  117  Ind.  632 ;  Cancer  v.  Fennimore,  116  Ind.  236 ; 
Koons  V.  MdleU,  121  Ind.  585. 

It  is  contended  that  George  W.  had  conveyed  the  real  es- 
tate to  his  wife,  Adelia,  for  a  valuable  consideration,  before 
the  commencement  of  this  suit,  and  as  against  her  the  land 
can  not  be  subjected  to  the  payment  of  the  judgment.  The 
question  of  consideration  for  the  deed  to  her  is  disputed,  and 
there  is  evidence  tending  to  prove  that  there  was  no  valid 
consideration  for  such  conveyance.  This  court  must  treat  it 
as  a  voluntary  conveyance,  without  any  consideration;  and 
she  took  only  such  interest  in  the  land  as  her  husband,  in 
fact,  had,  subject  to  the  equities  of  the  co-tenants.  We  do 
not  deem  it  necessary  to  further  discuss  the  evidence  in  the 
case,  or  the  form  of  the  judgment. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed,  all  of  the  appellants  having  filed  dis- 
claimers except  Adelia  New. 

Judgment  is  affirmed,  at  costs  of  Adelia  New. 

Elliott,  J.,  took  no  part  in  the  decision  of  thb  case. 

FUed  April  1, 1891. 


No.  16,006. 

HovEY,  Governor,  v.  The  State,  ex  rel.  Schuck. 

Makdamus. — Oovemor  Can  Not  be  MandcUed. — The  courts  can  not,  by  num- 
damuSf  compel  the  Governor  of  this  State  to  act  in  matters  affecting  his 
gubernatorial  duties.  Mandamus  does  not  lie  to  compel  him  to  issue  a 
commission  to  a  person  claiming  to  be  elected  to  an  office.  Cfray  t.  SlalCf 
ex  rel,t  72  Ind.  567,  distinguished. 

Constitution. — Three  Departmenta  Dittinel, — One  department  of  the  goT- 
ernment  can  not  invade  the  province  of  either  of  the  other  two. 

From  the  Marion  Circuit  Court. 
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A.  C.  Harris,  for  appellant. 

Jl  2>.  New,  W,  New,  J.  E.  MoDonaid,  /•  Jf.  Butler  and 
A.  H,  Snow,  for  appellee. 

Coffey^  J. — ^Thie  was'  a  suit  iDstituted  by  the  appellee, 
iu  the  Marion  Circuit  Court,  against  the  appellant,  as  the 
Governor  of  the  State,  to  compel  the  latter,  by  mandamvs, 
to  issue  to  the  relator,  William  A.  Schuck,  a  commission  as 
the  duly  elected  auditor  of  Jennings  county.  The  com- 
plaint alleges,  among  other  things,  that  the  relator  was  duly 
elected  to  the  office  of  auditor  of  Jennings  county,  at  the 
regular  election  held  in  the  month  of  November,  1890 ;  that 
the  votes  were  duly  canvassed,  and  the  proper  returns  made 
out  and  filed  in  the  office  of  the  secretary  of  state,  within  ten 
days  after  the  date  of  said  election,  by  which  it  appears  that 
the  relator  was  duly  elected  auditor  of  said  county  by  a  ma- 
jority of  thirty-nine  votes ;  that  on  the  24th  day  of  Novem- 
ber, 1890,  the  relator  demanded  of  the  appellant,  at  the  office 
of  the  Qovernor,  in  the  city  of  Indianapolis,  his  commission 
as  such  auditor,  but  the  appellant  refused,  and  still  refuses, 
to  issue  and  deliver  to  him  said  commission. 

To  the  alternative  writ  of  mandate  the  Governor  filed  a 
return,  consisting  of  two  paragraphs.  In  the  first  paragraph 
it  is  averred,  among  other  things,  that  on  the  10th  day  of 
August,  1885,  the  relator  herein  was  appointed  treasurer  of 
Jennings  county,  and  held  that  office  until  the  18th  day  of 
November,  1886 ;  that  on  the  8th  day  of  November,  1890, 
the  treasurer  of  Jennings  county  filed  with  the  appellant,  as 
the  Governor  of  the  State,  an  official  affidavit,  stating  that 
the  relator  had  failed  to  account  for  and  pay  over  public 
moneys  received  by  him  as  such  treasurer,  in  the  sum  of 
$1,884.06;  that  the  auditor's  term  in  said  county  began  on 
the  13th  day  of  November,  1890 ;  that  the  matter  of  said 
defalcation  was  known  to  the  voters  throughout  said  county 
on  the  day  of  election ;  and  that  on  the  17th  day  of  Novem- 
ber, 1890,  one  Cope,  who  was  an  opposing  candidate  for  said 
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office^  and  who  received  the  next  highest  number  of  votes  to 
the  relator,  filed  with  the  appellant,  as  such  Governor,  a  de- 
mand, stating  that  the  relator,  by  reason  of  said  facts,  was 
ineligible  to  said  office,  and  that  he,  the  said  Cope,  was  elected 
and  entitled  to  the  commission ;  that  on  the  20th  day  of  No- 
vember, 1890,  the  relator  paid  to  the  treasurer  of  Jennings 
county  the  sum  of  1(2,357.66  on  said  defalcation,  but  neg- 
lected to  pay  the  interest  and  penalty  thereon. 

The  Governor  asked  that  Cope  be  made  a  party  with  lib- 
erty to  interplead  with  the  relator  and  try  the  question  as  to 
which,  if  either,  was  entitled  to  the  commission  and  to  have 
the  office. 

The  court  struck  out  that  portion  of  the  return  which 
sought  to  make  Cope  a  party,  and  the  appellant  excepted. 

The  appellee  then  replied  to  the  return,  among  other 
things,  that  when  he  retired  from  the  office  of  treasurer  of 
Jennings  county,  on  the  18th  day  of  November,  1886,  he 
made  settlement  with  the  board  of  commissioners  of  said 
county  and  paid  over  to  his  successor  in  office  all  moneys 
found  to  be  due  from  him  as  the  treasurer  of  said  county, 
and  took  a  receipt  therefor ;  that  he  believed  said  settlement 
was  correct;  that  if  a  mutual  mistake  did  occur  in  said  set- 
tlement the  amount  paid  by  him  on  the  20th  day  of  Novem- 
ber, 1890,  was  more  than  sufficient,  as  he  believed,  to  cover 
all  amounts  found  due  upon  a  judicial  investigation. 

After  this  reply  was  filed  the  appellant  added  a  third  par- 
a&^raph  to  his  return  which,  in  addition  to  the  averments 
above  set  out,  averred,  also,  that  the  commissioners  of  said 
county  had  appointed  Daniel  Bacon  and  Frank  F.  Frecking, 
two  competent  men,  to  examine  the  books  and  papers  in  the 
treasurer's  office  during  the  time  the  relator  was  treasurer 
of  said  county ;  that  on  December  16th,  1890,  they  reported 
that  after  a  careful  examination  of  the  books,  pai>er8  and  ac- 
counts, they  found  that  at  the  expiration  of  his  term  of 
office  there  was  a  balance  due  from  the  relator  to  said  county 
of  $4,854.84. 
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To  this  answer  the  appellee  replied  substantially  as  in  the 
reply  above  referred  to,  adding  that  the  relator  did  not  be- 
lieve there  was  any  shortage;  that  if  there  was  he  was 
ready  to  pay  the  same ;  that  no  other  sum  had  ever  been  de- 
manded of  him  than  $2,357.66  until  the  22d  day  of  Decem- 
ber, 1890,  when  a  further  claim  was  made  for  $2,497.18; 
that  the  sum  he  had  paid  in  would,  upon  investigation,  be 
found  to  exceed  any  shortage  against  him. 

The  appellant  filed  a  demurrer  to  each  paragraph  of  the 
reply.  The  court  overruled  the  demurrer  to  the  replies  and 
carried  it  back  and  sustained  it  to  the  ans^ver.  The  appel- 
lant declining  to  amend  the  appellee  had  judgment  as  prayed, 
from  which  this  appeal  is  prosecuted. 

The  case  has  been  ably  presented,  both  by  oral  argument 
and  by  the  briefs  filed  in  the  cause;  and  we  are  urged  to  de- 
cide :  First  As  to  whether  the  case  is  one  in  which  man- 
damus may  be  maintained ;  and.  Second.  As  to  what  is  the 
proper  construction  of  article  2,  section  10,  of  our  State 
Constitution. 

The  first  question  presented  is,  in  our  opinion,  the  con- 
trolling question  in  the  case,  for  if  the  Governor  can  not  be 
mandated  in  the  matter  involved  in  this  suit,  then  the  sec- 
ond question  does  not  arise,  and  anything  we  might  decide 

in  relation  to  it  would  be  without  binding  force. 

As  the  writ  of  mandamiua  will  not  issue  to  compel  the 

doing  of  a  thing  which  is  discretionary,  it  follows  also  that 

if  the  case  before  us  is  one  where  the  Governor  may  be  com- 

*  pelled   to   act  he  has  no   discretion   to   be   exercised,  and 

the  writ  should  issue  without  regard  to  the  construction  to 

be  placed  upon  the  constitutional  provision  above  referred  to. 

It  is  plain,  therefore,  that  the  second  question  suggested  is 
of  but  little  if  any  importance  in  the  controversy  now  before 
us.  We  proceed,  therefore,  to  an  examination  of  the  question 
as  to  whether  the  case  is  one  in  which  the  Governor  of  the 
State  may  be  compelled  by  Toandamus  to  act. 

The  question  as  to  whether  the  chief  executive  of  a  State 
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is  subject  to  the  control  of  the  courts  by  means  of  the  writ 
of  mandamus^  is  not  new,  nor  is  it  without  numerous  author- 
ities. 

Some  conflict  is  found  to  exist  in  the  adjudicated  caseSy  but 
it  is  believed  that  such  conflict  arises  more  from  the  difier- 
ent  provisions  of  State  Constitutions  and  the  particular 
facts  in  each  case  than  from  a  difference  of  opinion,  as  the 
general  rules  by  which  such  cases  are  governed.  Not  only 
is  there  some  apparent  conflict  in  the  cases,  but  the  text- 
writers  do  not  entirely  agree  upon  the  question  as  to  whether 
the  courts  possess  the  power  to  control  the  acts  of  the  Gov- 
ernor in  any  particular  case. 

Mr.  Moses,  in  his  work  on  mandamus^  after  a  somewhat  # 
elaborate  discussion  of  the  question,  and  an  admission  that 
the  courts  have  no  power  to  control  the  action  of  the  chief 
executive  of  a  State  in  the  discharge  of  his  oi-dinary  official 
duties,  nor  to  compel  him  to  perform  any  act  over  which  he 
has  the  right  to  exercise  his  judgment  or  discretion,  reaches 
the  conclusion  that  the  better  doctrine  is  that  he  may  be 
compelled,  by  Tnandarnvs,  to  perform  a  duty  clearly  defined 
and  enjoined  by  ]aw,  and  which  is  merely  ministerial  in  its 
nature,  and  neither  involves  any  discretion,  nor  leaves  any 
alternative.     Moses  Mandamus,  pp.  80,  82. 

Mr.  Wood,  in  his  valuable  work  on  Mandamus,  etc., 
reaches  directly  the  opposite  conclusion,  and  maintains  that 
an  attempt  on  the  part  of  the  courts  to  interfere  with  the 
discharge  of  executive  duties  is  not  only  in  opposition  to  our 
theory  of  government,  and  in  excess  of  their  power,  but  is, 
also,  attended  with  great  danger.  In  discussing  the  question 
he  says  :  *^  If  the  courts  may  interfere  with  the  discharge 
of  any  ministerial  duties  of  the  executive  department  of  the 
government,  they  may  interfere  with  all,  and  we  should  have 
the  singular  spectacle  of  a  government  run  by  the  courts  in- 
stead of  the  officers  provided  by  the  Constitution.  Each  de- 
partment of  the  government  is  essentially  and  necessarily  dis- 
tinct from  the  others,  and  neither  can  lawfully  trench  upon 
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or  interfere  with  the  powers  of  the  other ;  and  our  safety, 
both  as  to  national  and  State  governments,  is  largely  de- 
pendent upon  the  preservation  of  the  distribution  of  power 
and  authority  made  by  the  Constitution,  and  the  laws  made 
in  pursuance  thereof/'     Wood  Mandamus  (2d  ed.),  p.  88. 

Of  the  adjudicated  cases  upon  the  subject  now  under  dis- 
cussion the  case  of  People,  ex  reLy  v.  Governor^  29  Mich.  320, 
is,  perhaps,  One  of  the  leading  cases.  In  that  case  it  was 
urged  that  the  act  which  appellant  sought  by  mandamus  to 
compel  the  Governor  to  perform  was  not  to  be  done  in  the 
performance  of  an  executive  duty  imposed  by  the  Constitu- 
tion, but  was  an  act  in  its  nature  a  ministerial  act,  provided 
for  by  statute,  and  which  might,  with  equal  propriety,  have 
been  required  of  an  inferior  officer,  who,  beyond  question, 
could  have  been  compelled  by  mandamus  to  take  the  neces- 
sary and  proper  action  in  the  premises,  and  it  was  argued, 
for  that  reason,  that  the  courts  possessed  the  power  to  con- 
trol the  Governor's  action  by  a  writ  of  mandamus. 

In  answer  to  this  argument  Judge  Cooley,  who  delivered 
the  opinion  of  the  court,  said  :  ^^  But  when  duties  are  im- 
posed upon  the  Governor,  whatever  be  their  grade,  import- 
ance or  nature,  we  doubt  the  right  of  the  courts  to  say  that 
this  or  that  duty  might  properly  have  been  imposed  upon  a 
secretary  of  state,  or  a  sheriff  of  a  county  or  other  inferior 
officer,  and  that  inasmuch  as  in  case  it  had  been  so  imposed, 
there  would  have  been  a  judicial  remedy  for  neglect  to  per- 
form it,  therefore  there  must  be  the  like  remedy  when  the 
Governor  himself  is  guilty  of  a  similar  neglect.  The  ap- 
portionment of  power,  authority  and  duty  to  the  Governor, 
is  either  made  by  the  people  in  the  Constitution,  or  by  the 
Legislature  in  making  laws  under  it ;  and  the  courts,  when 
the  apportionment  has  been  made,  would  be  presumptious  if 
they  s];iould  assume  to  declare  that  a  particular  duty  as- 
signed to  the  Governor  is  not  essentially  executive,  but  is  of 
such  inferior  grade  and  importance  as  properly  to  pertain  to 
Vol.  127.— 38 
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some  inferior  office,  aDcl  consequently,  for  the  purposes  of 
their  jurisdiction,  the  courts  may  treat  it  precisely  as  if  an 
inferior  officer  had  been  required  to  perform  it.  To  do  this 
would  be  not  only  to  question  the  wisdom  of  the  Constitu- 
tion or  law,  but  also  to  assert  a  right  to  make  the  Governor 
the  passive  instrument  of  the  judiciary  in  executing  its  man- 
dates within  the  sphere  of  his  own  duties.  Were  the  courts 
to  go  so  far,  they  would  break  away  from  those  checks  and 
balances  of  government  which  were  meant  to  be  checks  of 
co-operation,  and  not  of  antagonism  or  mastery,  and  would 
concentrate  in  their  own  hands  something  at  least  of  the 
power  which  the  people,  either  directly  or  by  the  action  of 
jtheir  rjepresentatives,  decided  to  intrust  to  the  other  depart- 
ments of  the  government.^' 

The  case  of  Batea  v.  Taylor,  87  Tenn.  319,  reported  in 
28  Am.  Law  Reg.  341,  is  in  point  here. 

In  that  case  Bates  sought  to  enjoin  the  Governor  from  is- 
suing a  certificate  of  election  to  H.  Clay  Evans,  and  to  com- 
pel him,  by  mandamv^,  to  deliver  *a  certificate  of  election 
which  had  been  made  out  and  signed  by  the  Governor,  and 
attested  by  the  secretary  of  state  as  evidence  of  the  fact 
that  Bates  had  been  elected. 

In  that  case  the  court,  by  Caldwell,  J.,  said  :  "  The  issu- 
ance of  such  commission  or  certificate,  whether  called  a  min- 
isterial or  an  executive  duty,  is  an  official  action,  whose  per- 
formance can  be  neither  coerced  nor  restrained  by  the  courts. 
An  attempt  on  the  part  of  the  courts  to  control  his  [the  Gov- 
ernor's] action  under  this  statute  would  be  an  invasion  by 
one  department  of  the  government  of  the  rights  of  another 
department,  and,  for  that  reason,  a  violation  of  sections  1  and 
2  of  Article  11  of  the  Constitution,  which  are  in  the  follow- 
ing language : 

"'Section  1.  The  power  of  the  government  shall  be  di- 
vided into  three  distinct  departments — the  legislative,  execu- 
tive, and  judicial. 

'' '  Sec.  2.   No  person  or  persons  belonging  to  one  of  these 
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departments  shall  exercise  any  of  the  powers  properly  be- 
longing to  either  of  the  others,  except  in  the  cases  herein  di- 
rectly permitted.'^ 

Many  cases  are  to  be  found  in  which  it  is  held  that  the 
Governor  of  a  State  can  not  be  compelled  by  mandatmis  to 
perform  a  ministerial  duty,  among  which  are  Hawkins  v. 
Oovemor,  1  Ark.  670 ;  ^aU  v.  Oovemor,  26  N.  J.  331 ; 
PeopUy  ex  rd.,  y.  Bisaell,  19  111.  229 ;  DenneU.  Petitioner,  32 
Me.  608 ;  Mauran  v.  Smith,  8  R.  1. 192 ;  Joneabaro,  etc.,  T.  P. 
Co.  V.  Brtywn,  8  Baxt.  (Tenn.)  490 ;  StaJle  v.  Towns,  8  Ga.  360 ; 
People,  ex  rel.,  v.  Yates,  40  111.  126;  Pacific  Railroad  v. 
Governor,  23  Mo.  363;  State,  ex  rel.,  v.  Warmoth,  22  La. 
Ann.  1 ;  Rice  v.  Austin,  19  Minn.  103 ;  Appeal  of  Hartranft, 
85  Pa.  St.  433 ;  State,  ex  rel.,  v.  Drew,  17  Fla.  67  ;  People, 
ex  rd.,  y.  Oullim,  100  111.  472. 

On  the  other  hand,  many  cases  are  to  be  found  in  which 
it  is  held  that  the  courts  possess  jurisdiction  to  compel 
the  chief  executive  of  a  State  to  perform  an  act  which  is 
purely  ministerial  in  its  nature,  among  which  are  State  v. 
Governor,  5  Ohio  St.  523 ;  Bonner  v.  Staie,  ex  rel.,  7  Gra.  473 ; 
CoUen  V.  EUis,  7  Jones  (N.  C),  646 ;  Chamberlain  v.  Sibley, 
ex  rd.,  4  Minn.  309 ;  Magruder  v.  Swann,  25  Md.  173.  The 
case  of  Chamberlain  v.  Sibley,  ex  rel, ,  supra,  was  overruled, 
however,  by  the  latter  case  of  Rice  v.  Austin,  supi^a. 

The  cases  above  cited,  as  well  as  all  others  of  the  same 
import,  seem  to  rest  chiefly  upon  the  dictum  of  Chief  Justice 
Mabshall,  in  the  case  of  Marbury  v.  Madison,  1  Cranch, 
137.  The  case  of  Marbury  v.  Madison,  supra,  was  an  ac- 
tion brought  by  Marbury  and  others  to  compel  President 
Jefferson's  secretary  of  state,  Mr.  Madison,  to  deliver  to  the 
plaintiffs  their  commissions  as  justices  of  the  peace  in  the 
District  of  Columbia.  They  had  been  appointed  and  con- 
firmed during  the  administration  of  President  Adams,  and 
their  commissions  had  been  signed  and  sealed.  The  action 
was  brought  in  the  Supreme  Court  of  the  United  States,  and 
it  was  held  that  the  court  did  not  have  original  jurisdiction 
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in  the  cause.  This  being  true,  of  course,  all  that  is  said  in 
the  case  upon  any  subject  other  than  that  bearing  upon  the 
question  of  jurisdiction  is  mere  dictum^  but  what  is  said  in 
the  opinion  upon  other  subjects,  coming  as  it  does  from 
such  an  eminent  source,  is  entitled  to  great  weight,  though 
not  having  the  force  of  an  adjudication.  Assuming  that  all 
said  in  the  case  is  a  correct  exposition  of  the  law  upon  the 
subject  of  mandamiAS,  we  must  keep  in  mind  the  &ct  that  it 
was  not  a  suit  against  the  President  of  the  United  States, 
but  a  suit  against  the  secretary  of  state,  and  the  language 
used  must  be  construed  with  reference  to  the  case  then 'be- 
fore the  court. 

We  are  not  justified  in  assuming  that  Chief  Justice  Mab- 
SHALii  would  have  used  the  same,  or  similar,  language,  had 
the  action  been  brought  against  the  President  of  the  United 
States ;  nor  do  we  think  the  case  is  in  point  in  an  action 
against  the  chief  executive  of  a  State.  It  does  apply,  how- 
ever, in  an  action  against  the  secretary,  auditor,  or  treasurer 
of  a  State,  or  other  administrative  officer:  The  cases,  there- 
fore, above  cited,  resting  upon  the  case  of  Marbury  v.  Mad- 
iaon,  in  which  it  is  held  that  the  chief  executive  of  a  State 
may  be  compelled,  by  mandamus,  to  perform  ministerial  du- 
ties, rest  upon  authority  which  does  not  sustain  the  conclu- 
sion reached,  and  should  not  be  followed. 

It  is  claimed  by  the  appellee  that  the  question  of  the  power 
of  the  courts  in  this  State  to  compel  the  Governor,  by  man- 
damns,  to  perform  merely  ministerial  duties  is  settled,  and 
the  cases  of  Governor  v.  Nelson,  6  Ind.  496 ;  Biddle  v. 
Willard,  10  Ind.  62 ;  Baker  v.  Kirk,  33  Ind.  517,  and  Gray 
v.  State,  ex  rel.,  72  Ind.  667,  are  relied  on  to  sustain  this  con- 
tention. 

In  the  case  of  Governor  v.  Nelson,  supra,  the  parties  sought 
to  obtain  a  construction  of  certain  constitutional  and  statu- 
tory provisions,  and  no  question  relating  to  the  power  of  the 
courts  to  compel  the  Governor  to  act  was  presented  to  the 
court  or  decided. 
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In  the  case  of  Biddle  v.  Willard,  aupra,  the  writ  was  de- 
nied, and  the  question  of  jurisdiction  was  not  raised  or  de- 
cided by  the  court. 

The  case  of  Baker  v.  Kirk,  aupra^  was  submitted  to  the 
court  upon  an  agreed  statement  of  facts,  and  sought  to  obtain 
a  construction  of  certain  statutory  provisions  relating  to  the 
election  of  directors  of  the  State  Prison  South,  and  no  ques- 
tion was  made,  or  decided,  as  to  the  power  of  the  court  over 
the  acts  of  Governor  Baker. 

The  case  of  Oray  v.  State,  ex  re/.,  supra,  was  brought 
against  the  Governor,  the  attorney  general,  the  secretary  of 
state  and  the  treasurer  of  state,  to  compel  them  to  redeem  a 
certain  bond,  under  the  provisions  of  an  act  approved  Decem- 
ber 12th,  1872.  In  that  case  the  point  was  made  that  the  Gov- 
ernor could  not  be  compelled  by  mandamus  to  act,  but  this 
court  said  :  "  The  Governor  and  the  other  officers  named  in 
the  act  may  well  be  regarded  as  constituting  a  board,  organ- 
ized by  the  Legislature  for  the  performance  of  certain  duties ; 
and  a  mandate  will  lie  against  them  to  enforce  the  perform- 
ance of  the  duties  prescribed.^'  This  branch  of  the  case  pro- 
ceeds upon  the  theory  that  executive  duties  can  be  performed 
by  the  Governor  alone,  and  that  as  the  act  constitutes  him  a 
member  of  a  board  where  he  is  required  to  act  with  others, 
his  duties  can  not  be  said  to  pertain  to  the  executive  depart- 
ment of  the  State. 

It  is  unnecessary  that  we  should  express  our  approval  or 
disapproval  of  this  case,  as  it  must  be  apparent  to  every  one, 
upon  a  moment's  reflection,  that  the  case  before  us  is  dis- 
tinguished from  this  case  and  rests  upon  entirely  different 
principles. 

We  do  not  think  the  cases  cited  settle  the  question  in  this 
State  that  the  courts  have  the  power  to  compel  the  Governor 
by  writ  of  mandamus  to  perform  any  act  enjoined  upon  him, 
either  by  the  Constitution  or  laws  of  the  State,  where  such 
act  pertains  to  a  duty  to  be  performed  by  him  as  the  Gov- 
ernor of  the  State.     If  such  power  exists  we  must  look  else- 
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where  than  to  the  decisions  of  this  court  to  find  it.  It  can 
not  exist  unless  it  is  conferred  by  the  Constitution  of  the 
State,  or  unless  it  is  one  of  the  inherent  powers  of  the  courts. 

Our  State  Constitution,  article  3,  section  1,  is  as  follows: 
"  The  powers  of  the  government  are  divided  into  three  sep- 
arate departments ;  the  legislative^  the  executive,  including 
the  administrative,  and  the  judicial ;  and  no  person  charged 
with  official  duties  under  one  of  these  departments  shall  ex- 
ercise any  of  the  functions  of  another,  except  as  in  this  Con*- 
stitution  expressly  provided.'' 

This  provision  does  not  differ  materially,  in  legal  effect, 
from  the  provision  above  copied  from  the  Constitution  of 
the  State  of  Tennessee.  Under  this  provision  of  our  Con- 
stitution, above  quoted,  it  has  been  said  by  this  court  that 
the  powers  of  the  three  departments  of  State  are  not  merely 
equal,  they  are  exclusive  in  respect  to  the  duties  assigned  to 
each.  They  are  absolutely  independent  of  each  other.  They 
are  equal,  co-ordinate,  and  independent.  This  division  of 
power  prevents  the  concentration  of  power  in  the  hands  of 
one  person,  or  class  of  persons.  Wright  v.  Defrees^  8  Ind. 
298 ;  Lafayette,  etc.,  R.  R.  Co.  v.  Q^iger,  34  Ind.  185 ;  State, 
ex  rel.j  v.  Denny y  118  Ind.  382;  City  of  Evansville  v.  State, 
ex  rel.f  118  Ind.  426  ;  StatCy  ex  ret.,  v.  Denny ,  118  Ind.  449; 
State,  ex  rel,  v.  Noble,  118  Ind.  350. 

In  the  last  case  cited  it  was  held  that  neither  the  legisla- 
tive nor  the  executive  departments  of  the  State  could  inter- 
fere with  the  duties,  or  functions,  of  this  court.  - 

It  is  true  that  the  legislative  department  may  increase,  or 
diminish,  the  jurisdiction  of  the  court,  and  may,  within  the 
terms  of  the  Constitution,  prescribe  rules  of  practice.  It  is 
within  the  province  of  the  courts  to  expound  and  enforce 
such  laws  as  the  legislative  department  may  enact  within  the 
constitutional  limit,  and  to  decline  to  enforce  such  as  are  in 
conflict  with  the  Constitution.  It  is  within  the  province  of 
the  executive  department  of  the  state  to  discharge  such  du- 
ties as  are  imposed  upon  it  by  the  Constitution  of  the  State, 
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and  such  as  may  be  imposed  by  valid  enactments  of  the  leg- 
islative department.  In  each  of  these  cases  the  department 
acting,  or  declining  to  act,  is  within  its  legitimate  sphere ; 
and  if  either  department  fails  to  perform  its  duty  the  remedy 
is  not  to  be  found  in  the  attempt  of  some  other  department 
to  perform  such  duties. 

Such  attempt  would  be  usurpation,  more  dangerous  to  free 
government  than  the  evil  sought  to  be  corrected.  Should 
we  attempt  to  control  the  Governor  in  the  matter  of  the  dis- 
charge of  any  of  the  duties  pertaining  to  his  o£Gice  as  Gov- 
ernor, we  would  be  taking  one  step  in  the  direction  of  ab- 
sorbing the  functions  of  the  executive  department  of  the 
State.  This  we  should  not  do,  unless  the  case  before  us  is 
such  that  we  are  driven  to  such  course  by  an  unbroken 
chain  of  precedents,  in  like  cases,  from  which  there  is  no 
escape. 

The  case  before  us,  as  we  understand  the  pleadings,  is  this : 
At  the  November  election,  in  1890,  the  relator  received  the 
highest  number  of  votes  for  the  ofiSce  of  auditor  of  Jen- 
nings county,  which  fact  was  duly  certified  to  the  secretary 
of  state.  Prior  to  the  time  the  relator  called  for  his  com- 
mission the  treasurer  of  Jennings  county  filed  with  the  Gov- 
ernor an  affidavit  to  the  effect  that  the  relator,  prior  to  his 
flection,  had  been  the  treasurer  of  said  county,  and  had 
failed  to  account  for  a  large  amount  of  the  funds  which  had 
come  into  his  hands  as  such  treasurer.  Subsequently  Mr. 
Cope  appeared  and  claimed  that  he  was  elected  to  the  office 
for  which  the  relator  demands  a  commission  upon  the  ground 
that  the  relator  was  ineligible  to  the  office,  which  fact  was 
known  to  the  electors  of  Jennings  county  at  the  time  of  the 
election,  and  that  he,  Cope,  received  the  next  highest  num- 
ber of  votes  for  the  office.  Under  these  facts  the  Governor 
decided  not  to  issue  any  commission. 

We  think  the  Governor's  decision  in  this  matter  must  be 
taken  as  final.  The  case  is  not  one  where  the  Governor  is 
acting  as  the  member  of  a  board  created  by  legislative  enact- 
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ment,  in  a  matter  wholly  disconnected  with  his  functions  a8 
Governor  of  the  State ;  but  it  is  a  case  where  he  is  required 
.to  act  as  Governor.  It  is  his  office,  as  chief  executive  of  the 
State^  that  gives  force  and  vitality  to  the  commission.  He 
executes  it  as  the  Governor  of  the  State  of  Indiana ;  and 
whether  he  derives  his  power  to  do  so  from  the  Constitution 
of  the  State,  or  by  legislative  enactment,  without  the  office 
of  chief  executive  behind  it,  it  is  of  no  validity. 

Having  reached  the  conclusion  that  the  courts  of  this 
State  have  no  power  to  control  the  Governor  in  matters  of 
the  kind  before  us,  and  that  the  conclusion  of  the  Governor 
in  the  particular  here  involved  is  final,  it  follows  that  the 
Circuit  Court  erred  in  overruling  the  demurrer  of  the  appel- 
lant to  the  replies,  and  in  sustaining  it  to  the  answers. 

Judgment  reversed,  with  directions  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Filed  April  4, 1891. 


No.  14,386. 

jERAITIiD  ET  AL.  V.  DODOE  ET  AL. 

127    fiOOl 

JJ2.J2ZI  From  the  Gibson  Giicnit  Conrt. 

T,  B,  Poatonf^  O.  A,  Svtkirk  and  J,  W.  Study,  for  appellants. 
R  D.  RidMrd9(my  J.  T.  Walker,  L,  O.  Embree,  J.  H.  MUUr,  J.  E.  MeCSd- 
Umgh,  A,  P.  Turineham  and  O,  JPaiftur,  for  appellees. 

MiTGHELii,  J. — ^The  qnestions  involved  in  this  appeal  are  the  same  as 
were  determined  in  Habig  v.  Dodge,  ante,  p.  31.  The  judgment  of  the  court 
below  is  affirmed,  with  costs,  for  the  reasons  given  in  the  opinion  filed  in 
that  case. 

Filed  Sept  20, 1890;  petition  for  a  rehearing  overruled  Jan.  28,  1891. 
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ABATEMENT. 
See  Cbimihal  Law,  19 ;  Plbadimo,  2. 

acx::essoky. 

See  Cbxmisxl  Law,  2,  4, 7, 10, 11. 

ACTION. 
See  Sr  ATB,  2. 

advancement. 

See  Pabtitioh,  6. 

1.  Pretum^ptujn,'-Bverdencf  Proof. — A  voluntary  oonveyance  of  land  by  a 
parent  to  a  child  is  presumed  to  have  been  intended  as  an  advance- 
ment, and  the  burden  of  proof  is  upon  the  party  claiming  that  it  is 
not.  Scott  V.  HarrU^  520 

2.  Money  Borrowed  by  an  Heir  from  (he  Eftate, — Money  borrowed  from  the 
estate  by  an  heir  may  be  treated  as  an  advancement  in  an  action 
brought  by  the  heirs  for  a  partition  of  the  decedent's  estate  after 
the  estate  is  settled.  New  v.  New,  676 

AFFIDAVIT. 

See  CoKTiNDANcs ;  Criminaii  Law,  12, 14. 

AGISTER'S  LIEN. 
See  LiKNS,  1. 

APPEAL. 
See  CouiTFT  CoKHisaioinEBS,  4 ;  Criminal  Law,  23 ;  Hiobway,  1. 

1.  IVtmmption, — Error, — The  presumption,  on  appeal,  is  that  the  lower 

court  did  not  commit  an  error.  Miller  v.  Cboib,  SS9 

2.  Errors  Not  Affecting  Appellant  Unavailable. — MechanU^s  Lien, — Where  a 
judgment  foreclosing  a  mechanic's  lien  is  rendered  against  two  persons 
and  only  one  appeals,  an  objection  by  such  appellant  that  his  co- 
party  had  no  interest  in  the  property  is  not  available  for  a  reversal 
of  the  judgment.  Wiley  v.  Coovert,  669 

APPLICATION. 

See  Life  Insurance,  3  to  5. 

APPROPRIATION. 
See  CoNBrriTUTioNAL  Law,  6 ;  State,  2 ;  Statute,  2. 

1.  Implied,  what  m. — Sufficieney. — An  appropriation  need  not  be  made  in 
any  particular  form  or  in  express  terms ;  it  may  be  implied.  It  is 
sumcient  if  the  intention  to  make  the  appropriation  is  clearly  evinced 
by  the  language  employed  in  the  statute  upon  the  subject,  or  if  it  is 
evident  that  no  effect  can  possibly  be  given  a  statute  unless  it  be  con- 
strued as  making  the  necessary  appropriation.  Nothing  more  is  re- 
quisite than  the  designation  of  the  amount  and  the  fund  out  of  which 
it  shall  be  paid ;  but  a  promise  to  pay,  contained  in  a  bond  of  the 
State,  lawfully  issued,  is  not  an  appropriation.  Carr  v.  State^  exrel,  204 

2.  Same. — No  Funds  in  Treasury. — An  appropriation  may  be  made  even 
when  there  is  no  funds  in  the  treasury  to  meet  it.  lb. 

ARGUMENT  OF  COUNSEL. 

1.    What  Does  not  ConMii^iie  Miscojiduct. — Erroneous  inferences  from  the  ev- 
idence drawn  by  counsel  and  stated  in  their  addresses  to  the  jury,  or 
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mistaken  opinione  of  the  law  expressed  by  th<^in  in  snch  addresses, 
do  not,  as  a  general  rule,  entitle  the  complaining  partj  to  a  new  trial. 

Sage  y.  State^  15 

2.  MiKonduct, — Wliere  the  prosecuting  attorney,  in  argument,  spoke  of  a 
witness  lor  the  defendanfas  '*this  scoundrel  who  has  served  a  term 
in  the  penitentiary,"  there  being  no  evidence  to  support  the  charge, 
he  was  guilty  of  misconduct,  and  the  refusal  of  the  court,  upon  objec- 
tion made,  to  attempt  to  correct  it,  was  reversible  error. 

StihloUer  v.  SuOe,  ex  reL,  4^3 

ARREST  OF  JUDGMENT. 

See  Grimikal  Law,  16, 17;  PiiEADiNO,  8 ;  PRAcncE,  5,  6. 

Complaini, — A  motion  in  arrest  of  judgment  will  not  lie  if  a  complaint 
contains  one  good  paragraph.  Dwham  ▼.  SmU,  514 

ASSAULT  AND  BATTERY. 
See  Criminax  Law,  25,  26. 

ASSESSMENT. 
See  Gravel  Road. 

ASSIGNEE. 
See  PARtmoN,  1  to  8. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
See  Fraudulent  Conveyanob,  4,  5 ;  Labor. 

ASSUMPTION  OF  RISK. 
See  Master  and  Servant,  1, 3,  5. 

ATTACHMENT. 
See  Chattel  Mortqaqe,  3. 

ATTORNEY  AND  CLIENT. 
See  Fraud,  2. 

BANKRUPTCY. 
See  Husband  and  Wife,  1. 

BANKS  AND  BANKING. 

AppUoation  <^  Chech. — Bights  of  Holder. — The  husband  of  the  plaintiff, 
as  her  agent,  sold  some  wheat  for  her,  and  received  therefor  from 
the  grain  merchant  a  check  payable  at  the  defend  ant  }>ank  to  himself 
or  bearer.  The  check  was  delivered  to  a  third  party  to  be  presented  to 
the  bank  for  payment.  Such  third  party,  on  presenting  the  check, 
claimed  a  certain  sum  of  the  amount  represented  thereby  as  due 
him,  and  stated  that  the  remainder  belonged  to  the  plaintiff's  hus- 
band. The  bank  paid  the  sum  claimed  as  due  and  applied  the  re- 
mainder to  a  debt  due  from  the  husband  to  the  bank. 

Heldt  that  the  proceeds  of  the  check  belonged  to  the  plaintiff,  and  that 
the  defendant  having  failed  to  pay  the  same  on  demand,  she  was 
entitled  fb  recover  in  an  action  for  money  had  and  received. 

Held,  also,  that  the  plaintiff  was  not  bound  to  tender  her  check  when  she 
demanded  payment.  QUizens  Bank  of  NoblesvUU  v.  Harrison,  128 

BASTARDY. 

1.  Evidence. — In  a  prosecution  for  bastardy  the  relatriz  may  properly 
be  permitted  to  testify  to  repeated  acts  of  sexual  intercourse  with 
the  defendant  prior  to  the  time  of  the  alleged  conception,  as  tending 
to  show  the  relations  existing  between  the  parties. 

Ramey  v.  Staie,  ex  reL,  243 
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2.  Same. — D^e^ora/iofu.— Where,  in  such  case,  the  defendant,  to  impeach 
the  relatriz,  introduces  in  evidence  statements  of  the  relatriz  that 
the  defendant  was  not  the  father  of  the  child,  her  statements  that  he 
was  the  father  of  the  child,  made  about  the  same  time,  are  admissible 

76. 
BILL  OF  EXCEPTIONS. 

See  Pbactice,  8. 

Time  qf  FUing, — Where  the  record  shows  that  the  bill  of  exceptions  was 
not  filed  within  the  time  allowed  by  the  court,  and  it  does  not  appear 
in  the  body  of  the  bill  when  it  was  presented,  the  bill  will  not  be 
regarded  as  properly  in  the  record.  Buckner  v.  Spauldingy  SS9 

BONA  FIDE  PURCHASER. 

See  Chattel  Mortgage,  4. 

BOND. 
See  Plsadikg,  II,  12. 

BRIDGE. 

1.  hjwicB  Caused  by  Si'eaking  Down  of. — TraveUer'a  Knowledge  of  Defect. 

— Instruetion. — In  an  action  against  a  county  for  injuries  caused  by 
the  breaking  down  of  a  bridge,  an  instruction  that  if  the  plaintiff 
was  acquainted  with  the  bridge,  find  knew  the  kind  of  timbers  of 
which  it  was  constructed,  and  knew  how  long  such  timbers  had  been 
in  the  bridge,  '*the  plaintiff*  is  chargeable  with  knowledge  of  the 
tendency  of  such  timbers  to  decay,  incident  to  age  and  long  use,"  is  er- 
roneous. In  approaching  a  bridge  the  traveller  has  a  Tight  to  assume 
that  the  officers  charged  with  its  erection  and  maintenance  have 
done  their  duty,  and  that  he  can  pass  over  it  in  safety. 

Apple  V.  Boardf  etc.,  68 S 

2.  Same, — Inttruction. — ^In  sach  action  an  instruction  that  if  the  plain- 
tiff knew  the  kind  of  timbers  of  which  the  bridge  was  constructed, 
the  length  of  time  they  had  been  in  it,  that  a  part  of  the  same  kind 
of  timber  still  remained,  and  that  plaintiff*  might  have  reached  his  des- 
tination by  travelling  another  route,  the  jury  mieht  consider  the 
plaintiff'^s  knowledge  of  such  facts  in  determining  whether  the  bridge 
was  unsafe,  and  whether  the  plaintiff  had  knowledge  of  its  actual  con- 
dition, is  erroneous.  76. 

BURDEN  OF  PROOF. 

See  Advancement,  1. 

BURGLARY. 
See  Criminal  Law,  21. 

CASES  DOUBTED,  DENIED,  DISTINGUISHED  AND  OVERRLXED. 

Catlett  V.  Trustees,  etc.,  62  Ind.  365,  overruled.  Bryan  v.  TTo/son,  4^ 

Yogel  V,  Brown  Tp.,  112  Ind.  299,  distinguished. 

Cicero  ^School  Tp.  v.  Chicago  NatU  Bank,  79 

Fontaine  V.  Houston,  58  Ind.  316;  Brenner  v.  Quick,  88  Ind.  546;  and 
Vizzard  v.  Taylor,  97  Ind.  90, denied.  OoodeU  v.  Starr,  198 

Dietrichs  v.  Schaw,  43  Ind.  175  ;  Barkeloo  v.  Randall,  4  Blackf.  476;  Erutz 
V.  Howard,  70  Ind.  174,  doubted.  SUite^  ex  rel.,  v.  Wolever,  306 

Hall  V,  South,  109  Ind.  315,  and  Lange  v.  Dammier,  119  Ind.  516,  distin- 
guished. Ashmead  v.  Reynolds^  44^ 

McKee  v.  Gould,  108  Ind.  107,  and  Bowman  v.  Jobs,  123  Ind.  44,  distin- 
guished. Cook  V.  Quick,  477 

Gray  v.  State,  ezrel,,  72  Ind.  567,  distinguished.     Hovey  v.  SiaU^  ex  rel.,  688 
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CHANGE  OP  VENUE. 
See  JuDQB,  7. 

CHATTEL  MORTGAGR 

1.  Sale  on  Exeeulion, — Personal  property  under  mortgage  may  be  levied 
upon  and  sold  by  execution,  subject  to  the  morteage  lien. 

^yram  y.  Stout,  195 

2.  Smne. — Nature  of  Mortgagees  Iniereei, — The  mortgagee  of  personal  prop- 
erty is  a  mere  lien-holder.  lb. 

8.  Same. — Attachment  of  Mortgaged  Property  by  Mortaagee. —  Waiver  <^ Lien. — 
Esioppei. — A  levy  of  a  writ  of  attachment  by  tRe  mortgagee  upon  per- 
sonal property  mortgaged  to  him  is  not  a  waiver  of  his  mortgage 
lien ;  and  the  mere  tact  of  the  levy  does  not  estop  him  to  foreclose 
or  claim  under  his  mortgage  lien.  lb. 

4.  Failure  <f  Recorder  to  Spread  Upon  Record. — Lmoeent  Piurchaur. — Where 
a  mortgage,  entitled  to  be  recorded,  is  left  with  the  recorder  of  the 
proper  county  for  the  purpose  of  being  recorded,  and  is  not  withdrawn 
until  the  mortgagee,  in  good  faith,  believes  it  to  be  recorded,  the  title 
of  the  mortgagee  will  be  protected  and  the  consequences  of  the  failure 
to  spread  upon  the  record  will  be  thrown  upon  the  recorder  in  case 
damage  ensues  to  an  innocent  purchaser  who  exercised  due  care. 

duxndlcr  v.  ScoO,  2t6 

CHECK. 
See  Banks  and  Banking. 

CHURCH  SUBSCRIPTION. 
See  Sunday  Law. 

CIRCUIT  COURT. 
See  Cbucikajl  Law,  25. 

COLLATERAL  ATTACK. 

See  Gbavsl  Road,  3;  Guardian  and  Wabd,  1,  8;  JuDaxcNTy  7  to  9; 

Pabtttion,  4. 

COMMISSION. 
See  Faotobs  and  Brokeb& 

COMMISSIONERa 
See  Partition,  7. 

COMMON  CARRIER 

1.  Shipmiefnl  ofFrtighl. — SuJbeeqwent  Parol  ControOL — .E^ridetice.— In  an  action 
against  a  railroad  company  for  the  breach  of  a  contract  for  the  ship- 
ment of  cattle,  evidence  of  conversations  between  fhe  plaintififo  and 
the  agent  of  the  defendant  is  admissible  to  prove  that  a  written  con- 
tract for  transportation  was  abandoned,  and  that  the  cattle  were 
shipped  under  a  parol  contract  subsequently  made. 

Toledo,  etc,  R.  R.  Co.  v.  Levy,  163 

2.  Ejection  <f  Pbsaenger. — Ikatnagu. — The  plaintiff,  a  boy  of  16,  became  a 
passenger  on  the  defendant's  train,  and  gave  the  conductor  his  ticket. 
Afterwards  the  conductor  again  demanded  a  ticket,  and  refusing  to 
believe  the  plaintiff's  statement  that  he  had  given  him  a  ticket  de- 
manded fare.  The  plaintiff  gave  the  conductor  ten  cents,  all  the 
money  he  had.  The  conductor  accepted  the  money,  but  ordered  the 
boy  to  get  off  the  cars  before  reaching  his  destination,  which  he  did, 
being  thereby  compelled  to  walk  the  remainder  of  the  distance. 

Hdi,  that  damages  in  the  sum  of  $195  were  not  excessive. 

Indianapolis,  etc.,  K  W.  Co.  v.  Howertcn,  f9S 
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CONFIDENTIAL  OOMMUNICATIONa 
See  Crucihal  Law,  5. 

CONSIDERATION. 

See  PROMisflo&T  Note. 

CONSTITUTIONAL  LAW. 
See  Offigb  and  Officbb,  1. 

1.  OUy  OrdinamM. — Paumht'okerg.—LieeMe, — Examinatuin  (/  Oood», — Pioliee 
Power, — An  ordinance  of  the  city  of  Fort  Wajne  making  it  unlawful 
for  any  person  to  carry  on  the  business  of  a  pawnbroker  without  hav' 
ing  first  procured  a  license,  and  making  it  the  dutv  of  every  person 
engaged  as  a  licensed  pawnbroker  to  keep  at  his  place  of  business  a 
book  in  which  he  shall  enter  a  description  of  the  personal  property 
pawned,  the  time  when  it  was  received,  notins  any  descriptive  marks 
found  on  the  same,  with  the  name  and  resiaence  of  the  person  by 
whom  it  was  left,  and  providing  that  such  book  and  such  personal 
property  should  be  subject  to  the  inspection  of  the  police  powei 
of  the  city,  is  not  a  violation  of  the  rignt  of  the  people  to  be  secure 
in  their  persons,  houses,  papers  and  effects  against  unreasonable 
searches  and  seizures,  as  the  business  of  the  pawnbroker  is  sub- 
ject to  the  police  power  of  the  State  \  but  as  th<%  State  has  not  de- 
clared the  businesA  of  a  pawnbroker  unlawful,  nor  conferred  on 
municipal  corporations  the  power  so  to  do,  the  city  has  no  power 
to  require  a  license  of  pawnorokers,  and  the  ordinance  is  void. 

Shvman  v.  Oity  cf  Fort  Wayne,  109 

2.  Meehanic^s  Lien. —  When  Bight  to  Festo.-  -The  right  to  a  mechanic's  lien 
becomes  vested  at  the  time  the  material  is  furnished  or  labor  per- 
formed, and  this  right  can  not  be  tajcen  away  by  the  L^islature. 

Qoodbub  v.  Estate  of  Uomung,  181 

3.  Same, — Oynirol  Over  Remedy, — Legislative  control  over  the  remedv  is 
so  far  restricted  that  the  remedy  given  for  the  enforcement  of  a  lien 
can  not  be  materially  impaired,  upon  the  ground  that  the  remedy 
available  at  the  time  of  the  contract  is  a  part  of  it,  and  can  not  be 
taken  away.  lb, 

4.  Same. — Altering  Remedy. — Changing. — Abolishing  One  of  Tuh). — What- 
ever belongs  merely  to  the  remedy  may  be  altered  as  the  Legislature 
sees  fit,  if  such  alteration  does  not  impair  the  obligation  of  the  con- 
tract. The  remedy  may  be  changed,  or  one  of  two  abolished,  even 
though  the  new  or  remaining  one  be  less  convenient  or  less  prompt 
and  speedy  than  the  one  abolished.  io. 

5.  One  Department  Controlling  Another. — One  department  of  a  State  can 
not  control  another  department ;  nor  can  the  courts  supply  the  omis- 
sion of  the  Legislature  to  make  an  appropriation. 

Carr  v.  State,  ex  rel.,  20^ 

6.  CcmstUution, — Three  Departments  Distinct. — One  department  of  the  gov- 
ernment can  not  invade  the  province  of  either  of  the  other  two. 

Hovey  v.  State,  ex  rel,,  688 

CONTEST  OF  WILL. 
See  Will,  1  to  4, 13. 

CONTINUANCE. 

See  Cbihinal  Law,  12 ;  New  Trial. 

ApptieaHon  for  Unsupported  by  Affidavit. — Disregarding  qf.^ An  application 
for  a  postponement  of  a  trial  on  account  of  the  absence  of  A  witness, 
which  is  unsupported  by  the  affidavit  required  by  section  410,  R  8. 
1881,  may  be  properly  disregarded.  Schlotter  v.  State,  ex  rii,  4^S 
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CONTRACT. 
See  Common  Caabier,  1 ;  State,  1. 

1.  Htuband  and  Wife. — Contract  of  Wife. —  Validity  of. — A  contract  made  by 
a  married  woman  with  the  vendee  of  real  estate,  which  provides  that 
interest  on  the  purchase-price  due  her  shall  be  paid  to  her  during 
life,  and  that  the  principal  shall  be  paid  at  her  death  to  her  heirs, 
but  that  in  the  event  oi  the  death  of  her  husband,  or  her  separa^ 
tion  from  him,  it  shall  be  paid  to  her,  is  a  valid  contract. 

Buck  y.  Hughe»f  4^ 

2.  Same. — Action  on. — Fleading. — To  a  suit  for  such  purchase-price  an 
answer  alleging  that  the  contract  was  reduced  to  writing,  stating  the 
terms  upon  which  payment  was  to  be  made,  and  that  the  vendee 
was  not  in  default,  and  that  the  obligation  was  not  due,  and  specifi- 
cally alleging  that  he  had  made  no  other  contract  in  relation  to  the 
payment  tor  the  land,  presents  a  good  defence.  i& 

8.  Barol  Negotiations. — Merger. — The  rule  that  all  parol  negotiations  are 
conclusively  presumed  to  be  mereed  in  the  written  contract  has  no 
application  to  contracts  made  after  the  execution  of  the  writing. 
Written  contracts  may  be  modified,  changed  or  rescinded  by  parol 
at  any  time  after  their  execution.      Toledo,  etc,  B.  R.  Co.  v.  Jjevy,  168 

4.  La%D  Poari  of. — Effect  of  Change  of  Law. — The  law  in  force  at  the  time 
a  contract  is  made  enters  into  and  becomes  a  part  of  it;  and  no 
subsequent  change  of  the  law  can  afiect  such  contract. 

Carr  y.  Stai^ezreL,£04 

CONTRIBUTORY  NEGLIGENCE. 

See  Master  AND  Sesyaut,  5;  Munigipai^  Cobpobation,  8 ;  Neqijoencb, 

8;  Railroad,  1,  2. 

CORPORATION. 

1.  Grant  of  Franchiees. — How  Construed. — Exdusive  Prvoilegs, — Grants  of 
franchises  by  public  corporations  to  individuals  or  private  corpora- 
tions are  to  be  strictly  construed,  and  no  exclusive  privilege  passes, 
unless  it  be  plainly  conferred  by  express  words  or  necessary  impli- 
cation. IndianapdiSy  etc,  R.  R.  Co.  v.  OtisenSy  etc.,  R.  R.  Co.,  S69 

2.  Same. — Qrani  to.  Construed  Against  the  Oraniee. — A  grant  made  by  the 
Commonwealth,  or  by  a  municipality  under  authority  from  the  Com- 
monwealth, is  to  be  taken  most  strongly  against  the  grantee,  and 
nothing  is  to  be  taken  by  implication  against  the  public,  except  what 
necessarily  flows  from  the  nature  of  the  terms  of  the  grant.  76. 

3.  Same. — Special  Charters. — Conflict  of  Interests. — If  the  sovereign  grant  a 
special  charter  to  a  corporation  to  conduct  a  particular  business, 
without  granting  any  exclusive  privileges  over  that  business,  the  same 
sovereign  may,  in  like  manner,  grant  special  charters  to  other  corpo- 
rations to  carry  on  the  same  business,  and  if  there  is  a  conflict  of 
profits  between  them  the  first  has  no  remedy.  lb. 

COSTS. 

See  Execution,  3 ;  Mandamus,  1. 

Taxation. — Discretion  if  TnaX  Court, — In  a  will  contest  case  the  taxation  of 
costs  is  very  much  .within  the  discretion  of  the  trial  court,  and  it  is 
not  error  to  allow  costs  to  the  party  recovering  the  judgment.  Sec- 
tions 2603,  2604,  R  S.  1881.  Stevens  v.  Stesens,  560 

COUNTY  AUDITOR. 

Fees, — A  county  auditor  can  recover  only  such  compensation  as  the  statute 
allows  him,  and  he  is  not  entitled  to  recover  compensation  for  duties 
performed  by  him  except  where  the  statute  so  provides,  although  the 
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services  maj  be  regarded  by  him  and  by  the  board  of  commissioners  as 
*'  extra  services/'  entitling  him  to  "  extra  *'  compensation. 

Boardj  etc,  y.  Johnson^  2S8 

COUNTY  COMMISSIONERS. 

1.  Verbal  Call  for  Special  Senion, — Oral  notice  given  by  the  county  auditor 
to  the  board  of  county  commissioners  of  a  special  session  is  sufficient. 

LoeBnUz  v.  Sedinger,  4^2 

2.  Same, — PowerH  ai  Special  Semon, — F^-ee  Qravel  Bead. — Where  the  board 
of  county  commissioners  are  lawfully  convened  in  special  session,  or 
where  they  are  lawfully  in  special  session  for  the  transaction  of  other 
business,  they  are  authorized,  without  previous  notice  to  any  party 
interested,  to  act  upon  a  petition  then  presented  for  the  establishment 
of  a  free  gravel  road,  and  to  act  in  all  matters  relating  to  the  estab- 
lishment and  the  construction  thereof.  Jb. 

3.  Same. — Settion  UnatUhoriMed, — AeU  Void, — Any  act  performed  by  a 
board  of  county  commissioners  at  a  session  held  without  authority 
of  law  is  void.  16. 

4.  Highway. — EetabHshmerU  of. — Appeal. — Questions  DriabU. —  Verdict, — On 
appeal  to  the  circuit  court  from  the  county  commissioners  in  high- 
way cases,  only  such  questions  are  for  trial  as  were  in  issue  before  the 
commissioners,  or,  as  may,  by  leave  of  court,  be  put  in  issue  by 
amended  pleadings,  and  if  the  verdict  covers  these  matters  it  is  suf- 
ficient PMUr  Y.  MeOorvMck,  499 

COURTS. 

1.  Lapse  of  Term. — Inferior  Court. — Failwe  to  Med. — A  failure  of  a  court 
of  inferior  jurisdiction  to  meet  at  the  time  and  place  fixed  by  law  for 
its  meeting,  will,  ordinarily,  in  the  absence  of  a  controlling  statute, 
result  in  a  lapse  of  that  particular  term.         Loesmtz  v.  SeeUngei-j  4^2 

2.  Same. — Failure  to  Meet  on  Day  Adjourned  to. — A  failure  of  a  court  to 
meet  on  the  day  to  which  it  has  adjourned  will  result  in  the  lapse 
of  the  remainder  of  the  term,  unless  there  exists  some  statute  which 
prevents  it.  IS. 

8.  Same. — Board  of  County  Commissianert  Meeting  with  Board  of  Equalisa- 
tion.— Lapse  (f  Term. — The  board  of  equalization  of  a  county  met  at 
the  time  required*  by  statute,  which  was  the  day  designated  by  law 
for  the  boara  of  county  commissioners  to  meet,  but  there  was  noth- 
ing in  the  record  to  show  that  there  had  been  such  a  meeting  of  the 
board  of  equalization,  except  a  recital  in  the  board  of  county  com- 
missioners' record  of  the  following  day  to  the  effect  that  the  board 
of  equalization  having  adjourned  the  commissioners  convened  on  such 
following  day. 
Hddy  that  the  presumption  was  that  the  board  of  commissioners  met  with 
the  board  of  equalization  upon  the  day  it  was  required  to  convene, 
and  made  a  record  of  such  meeting ;  that  the  board  of  commission- 
ers organized  as  a  board  of  commissioners  on  that  day  (for  the  Inw 
required  them  to  act  as  a  board  of  commissioners  when  sitting  with 
the  board  of  equalization,  and  not  as  individuals),  and  that  having 
so  organized  as  such  a  board  on  the  first  day  of  the  term,  thev  were 
lawfully  in  session  as  a  board  of  county  commissioners  upon  tne  sec- 
ond day  of  their  term.  lb. 

CRIMINAL  LAW. 

1.  Grand  Jury. — Irregularities. — AbaUmenL — The  failure  of  the  court  to 
interrogate  a  by-stander,  called  as  a  grand  juror,  before  permitting 
him  to  oecome  one  of  the  panel,  as  required  by  statute  (section  1651, 
R.  8. 1881),  is  not  sufficient  cause  for  abatement  of  the  prosecution,  if 
such  person  is  in  fact  a  qualified  juror.  Stifje  v.  6^/e,  15 
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2.  Same, — Murder, — Aedestory  before  the  FaeL — Amendaiory  AcL — Ez  Bui 
Facto  Law,— The  act  of  March  9th,  1889  (Elliott's  Supp.,  section  302), 
amending  section  1788,  B.  S.  1881,  which  declares  who  shall  be  deemed 
an  accessory  before  the  fact  to  the  crime  of  murder  and  prescribeB 
the  punishment,  makes  no  change  in  the  former  law  except  as  to  the 
remedy.  The  change  made  does  not  take  away  the  right  of  the  State 
to  prosecute  for  a  felony  committed  prior  to  its  enactment,  as  a 
change  in  the  remedy  is  not  within  the  constitutional  inhibition  in 
respect  to  ex  posl/aeto  legislation.  lb. 

3.  Same, — Re- Enactment  of  StaitUe, — Statute  not  Repealed. — An  amendatory 
statute,  defining  an  ofllence  in  substantially  the  same  language  as  that 
employed  in  the  statute  it  amends,  and  simply  re-enacting  it,  does  not 
deprive  the  State  of  the  right  to  prosecute  for  an  offence  committed 
before  the  act  became  effective.  lb. 

4.  Same, — Emdenee, — On  the  trial  of  a  man  as  accessory  before  the  fact 
to  the  murder  of  an  illegitimate  child  by  its  mother,  which  he  had 
made  the  condition  of  his  marrying  the  mother,  it  was  competent 
for  the  State  to  prove  by  her  that  she  was  pregnant  as  the  result  of 
an  illicit  intercourse  with  the  accused,  such  fact  tending  to  render 
probable  her  statement  that  he  advised  and  encouraged  her  to  murder 
the  child  ;  but  it  was  not  competent  for  the  defence  to  prove  specific 
acts  of  immorality  with  other  men,  as  that  she  had  previously  given 
birth  to  an  illegitimate  child.  lb. 

5.  Same. — Confidential  Communications, — The  admission  of  evidence  that 
the  accused  and  his  wife  were  in  a  room  by  themselves  after  the  arrest 
does  not  violate  the  rule  protecting  communications  between  hus- 
band and  wife.  lb. 

6.  Same, — Testimony  cf  Deeeaaed  Witness, — Stenograj^ief's  ReporL — The  offi- 
cial stenographer  may  properly  be  permitted  to  read  from  his  report 
of  the  testimony  of  a  witness  given  on  a  former  trial,  who  had  since 
died.  76. 

7.  Same. — D^endant^s  Statement  btfore  Coroner. — The  statement  of  the  de- 
fendant, accused  as  an  accessory  before  the  fact,  made  before  the 
coroner,  authenticated  by  the  coroner's  certificate  and  identified  by 
him  as  the  statement  maide  by  the  defendant,  was  properly  admitted 
in  evidence,  and  the  accused  had  no  right,  on  cross-examination  of 
the  coroner,  to  inquire  whether  the  statement  was  all  reduced  to 
writing.  lb, 

8.  Some. —  Witness, — Impeachment  of  Character. — Where  a  witness,  whose 
character  was  sought  to  be  impeached,  had  been  imprisoned  in  one 
of  the  prisons  of  the  State,  remote  from  her  place  oi  residence,  and 
was,  during  the  seven  years  intervening  between  the  time  of  the  trial 
and  the  time  she  last  resided  at  her  former  home  so  confined  in 
prison,  it  was  not  error  to  refuse  to  permit  a  witness  who  had  testified 
as  to  the  character  of  such  witness  at  the  time  she  resided  at  her 
former  home,  to  testify  as  to  the  general  character  of  the  witness  at 
such  former  residence  at  the  time  of  the  trial.  lb. 

9.  Same, —  Witnest^s  Interest  in  DefendanJ^s  Cause, — Defendant's  witness 
may  properly  be  asked  on  cross-examination  if  he  did  not  leave 
home  in  order  to  enable  the  defendant  to  obtain  a  continuance,  as 
the  question  tends  to  show  the  interest  of  the  Yritness  in  the  defend- 
ant's cause.  lb, 

10.  Same, — ComplieUy  <f  Aeeueed. — Evidenee. — ^The  defendant  made  the 
murder  of  an  illegitimate  child  a  condition  of  his  marryinff  the 
mother,  and  to  influence  him  to  take  her  as  his  wife  she  mnraered 
the  child.    For  a  number  of  years  she  declined  to  implicate  her  bus- 
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bandy  and  continued  to  do  so  until  the  defendant,  after  she  had  been 
in  prison  for  some  years,  applied  for  a  divorce. 
Heldf  that  it  was  competent  for  the  State  to  prove  when  the  wife  made 
known  her  husband's  complicity  in  the  crime.  76. 

11.  Same. —  Words  and  Ada  of  Accessory, — Where  death  results  from  a  fe- 
lonious act  of  the  principal,  brought  about  by  the  counsels  or  com- 
mands of  the  accessory,  the  latter  is  ffuilty,  although  death  may  not 
have  resulted  immediately  or  directly  from  the  act  of  either  of  the 
wrong-doers.  Nor  is  it  necessary  that  the  acts  or  words  of  the  ac- 
cessory should  directly  incite  or  ezpresslv  command  the  principal  to 
commit  the  homicide;  it  is  enough  if  it  appears  that  the  acts  or 
words  of  the  accessory  were  intended  to  secure  the  unlawful  killing 
of  the  deceased,  and  that  they  effected  that  result.  lb. 

12.  Affidavit  for  Continuance, — Sufficiency  of. — An  affidavit  of  the  prosecut- 
ing attorney  for  a  continuance  on  the  ground  that  because  of  a  change 
by  the  court  of  the  time  appointed  for  trial  he  was  not  able  to  secure 
the  attendance  of  a  certain  witness  named  in  the  affidavit,  which 
does  not  show  that  he  did  not  have  information  of  the  change  of 
the  time  appointed  in  season  to  secure  the  testimony  of  said  witness, 
is  insufficient.  State  v.  Place,  194 

13.  Bobbery. — Indictment, — Evidence. — Under  an  indictment  charging  the 
taking  of  ten  dollars  in  money  it  is  not  necessary  to  prove  its  value, 
as  money  is  the  measure  of  values.  McCarty  v.  Stait^  1^23 

14.  Eimbezztement  by  Guardian. — Affidavit  and  Information, — Sufficiency  of. — 
StcUuu  of  Limitations, —An  affidavit  and  information  against  a  guardian 
for  the  embezzlement  of  the  funds  of  his  ward  charged  that  the  de- 
fendant on  the  day  of  his  appointment  as  guardian,  October  10th, 
1879,  collected  money  and  other  personalty  belonging  to  the  ward ; 
that  the  ward  became  of  age  March  5th,  1889,  and  that  on  November 
2dth,  1890,  a  demand  for  settlement  was  made,  which  the  defendant 
refused  to  comply  with,  and  converted  the  money  to  his  own  use. 

Heldy  that  as  the  date  of  the  demand  for  settlement,  though  not  the  date 
of  the  reception  of  the  money  by  the  guardian,  was  within  the  period 
of  limitation,  the  affidavit  was  sufficient,  and  that  a  prosecution  insti- 
tuted December  19th,  1890^  was  not  barred  by  the  statute. 

Heldf  also,  that  an  averment  in  the  information,  that  the  accused  fled 
from  the  county  and  concealed  himself,  is  not  sufficient  to  avoid  the 
operation  of  the  statute  of  limitations,  where  there  is  no  averment  as 
to  how  long  the  absence  or  concealment  continued. 

Colmn  V.  State,  40S 

16.  Ehiticing  Female  to  House  of  Itt-Fame. —  What  is,  and  is  not,  the  Offence. — 
"For  the  Purpose  of  Prostitution."— ** Or  Elsewhere,"— The  statute  making 
it  an  offence  to  entice  or  take  a  female  of  previous  chaste  character 
to  a  house  of  ill-fame,  "or  elsewhere,*'  '^  for  the  purpose  of  prosti- 
tution," has  no  application  to  persons  who  entice,  allure  or  solicit 
females  of  chaste  character  to  accompany  them  to  any  convenient 
place  for  the  sole  purpose  of  having  illicit  intercourse.  It  applies 
to  such  persons  only  as  allure  chaste  females  to  houses  of  ill-fame, 
or  other  places  of  like  character,  to  have  common,  indiscriminate, 
meretricious  commerce  with  men,  or  where  they  may  become  prosti- 
tutes. The  phrase  "  witli  the  intent  of  then  and  there  rendering  her 
a  prostitute,"  in  an  indictment,  is  the  equivalent  of  the  phrase  "  for 
the  purpose  of  prostitution."    Section  1993,  B.  6.  1881. 

Nichols  V.  State,  406 

16.  Indictment, — Insufficiency, — An  indictment  charging  that  the  defend- 
ant, at  a  certain  date,  in  a  certain  county,  enticed  and  took  a  cer- 

Vol.  127;— 89 
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tain  named  female  of  chaste  character,  then  and  there  being,  to  a 
certain  named  city  of  the  State,  with  the  intent  then  and  there  of  ren- 
dering her  a  prostitute,  without  designating  or  describing  tlie  partic> 
ular  house  or  place  in  such  city  to  which  she  was  taken  or  enticed,  is 
not  sufficient  to  withstand  a  motion  to  quash,  but  is  sufficient  to  with- 
stand a  motion  in  arrest  of  judgment.  Iff- 

17.  Same.—IndielmenL — Arr&a  (^  Judgment. — If  an  indictment  or  informa- 
tion does  not  contain  all  the  essential  elements  of  a  public  ofience,  a 
motion  in  arrest  of  judgment  will  be  sustained.  But  if  it  contains  all 
such  essential  elements,  even  though  imperfectly  stated,  it  will  be 
held  sufficient  to  withstand  such  a  motion.  i6. 

18.  Same, — Preaumption  as  to  Proof. — After  verdict  and  judgment  thereon, 
in  case  of  a  conviction,  the  Supreme  Court  assumes,  in  the  absence  of 
the  evidence,  where  the  pleading  is  broad  enough,  that  there  was 
proof  of  all  the  elements  necessary  to  constitute  the  crime  charged. 

lb. 

19.  Same, — Information, — JwrMietiowd  FaeU, — Need  noi  Show. — It  is  not 
necessary  to  allege  in  an  affidavit  and  information  the  facts  showing 
the  right  of  the  State  to  thus  prosecute  the  accused.  If  such  facts 
do  not  exist  a  plea  in  abatement  must  be  filed.  Section  1733,  R.  S. 
1881.  lb. 

20.  Same,~-'PaniBhment  Lets  than  Statute  Itequire8,—A  defendant  can  not 
object  to  a  verdict  which  does  not  assess  a  fine  in  addition  to  the  pun- 
ishment assessed,  even  though  the  statute  requires  the  fine  also  to  be 
assessed.  lb. 

21.  Burglary, —  Value  cf  Goods  Stolen. — EAJidenee.— On  an  indictment  for 
burglary  with  intent  to  steal  it  is  not  error  to  admit  proof  of  the  value 
of  the  goods  stolen,  though  such  proof  is  unnecessary.  Farley  v.  Statej  4^9 

22.  Same. — Inttruetion. — Preeumplion  of  Innocence. — It  is  error  to  refuse  the 
request  of  the  defendant  for  an  instruction  that  the  presumption 
of  innocence  prevails  throughout  the  trial,  and  that  it  is  the  duty 

•     of  the  jury,  if  possible,  to  reconcile  the  evidence  with  this  presump- 
tion, lb. 

23.  Appeal  by  the  State. — Inetruetion. — Bemew. — In  an  appeal  by  the  Stale, 
wnere  there  is  no  statement  in  the  bill  of  exceptions  showing  that 

•  there  was  evidence  to  which  the  instructions  requested  were  rele- 
vant, no  question  of  law  is  presented  upon  the  refusal  of  the  re- 
quest. State  V.  Kern,  465 

24.  Miitimiu. — A  delay  of  twelve  days  by  the  justice  of  the  peace  in  per- 
forming his  duty  to  commit  to  jail  a  defendant  in  a  criminal  cause 
who  does  not  immediately  pay  or  replevy  a  fine,  does  not  render 
the  mittimus  void.  McLaughlin  v.  Elchison,  474 

25.  AasauU  and  Battery, — Jurudiction, — Oireuii  Courts. — ^The  act  of  March 
9,  1889  (Acts  1889,  p.  363),  which  provides  that  upon  conviction  of  as- 
sault and  battery,  in  the  courts  named  in  the  section,  the  punishment 
shall  be  as  therein  stated,  does  not  deprive  the  circuit  court  of  juris- 
diction of  the  offence.  Hinkle  v.  State,  4^0 

26.  Same. —  Unreasonable  Punishment  of  Chili. —  Verdict. — Review  on  Appeal. 
— On  a  prosecution  of  a  father  for  an  assault  and  battery  on  his  child, 
it  appeared  that  the  father  chained  his  fourteen-year-old  child  to  a 
sewing-machine,  and  left  her  thus  alone  in  the  house  with  her  in* 
fant  brother  during  the  day. 

Held,  that  a  verdict  that  the  punishment  was  unreasonable  and  unlawful, 
will  not  be  disturbed  on  appeal.  lb. 

CROSS-ERRORS. 
See  Practice,  4. 
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CROSS-EXAMINATION. 

See  Witness,  3. 

DAMAGEa 

See  Common  Cabbisr,  2;  Highway,  3;  Neolioence,  3. 

ChUd. — I^renl^s  Right  to  Eeeover  /or  Lorn  of  Service*. — Kindness  and  Attention 
to  Family. — In  an  action  by  a  father  for  the  death  of  his  child  it  is 
not  error  to  instruct  the  jurj  that  in  estimating  his  damaees  they 
may  consider  the  condition  of  his  family  at  the  time  of  the  acci- 
dent, take  into  account  all  the  services  the  child  might  reasonably 
have  performed  in  the  family  until  it  attained  its  majority,  including 
actual  labor  in  helping  to  carry  on  the  household  affairs,  tUe  pecu- 
niary acts  of  kindness  and  attention  which  might  reasonably  be  an- 
ticipated that  it  would  have  performed  which  would  administer  to  the 
family's  comfort  as  well  as  their  necessities,  if  accompanied  by  the 
statement  that  they  can  not  consider  the  fact  that  the  father  has  been 
deprived  of  the  happiness,  comfort  and  society  of  his  child,  nor  acts 
of  affection  simply  and  loss  of  companionship,  and  that  the  recovery 
is  limited  by  law  to  the  actual  pecuniary  loss. 

.    LauisviiU,  etc,  R.  W.  Co.  v.  Rush,  545 

DEBTOR  AND  CREDITOR. 
See  FkauduIiBMt  Conveyance  ;  Judgment,  6 ;  Life  Inbubance,  2. 

DECEDENTS'  ESTATES. 

1.  Law  Fonon  Eqwd  DiUribuiim  ^  E8taU,—P^  S^ 

law  favors  an  equal  distribution  of  an  estate  among  thechilaren  of  the 
deceased  owner;  and  it  favors  a  distribution  between  near  and  remote 
heirs  per  stirpes  in  preference  to  per  capita,  Kilgore  v.  KUgore^  B76 

2.  DistribuUe. — Indebtedness  (^  io  Estate, — Distributive  Share. — Exemptions, — 
A  distributee  against  whom  the  administrator  holds  an  unsadsfied 
judgment  for  a  sum  greater  than  the  distributee's  distributive  share, 
IS  not  entitled  to  such  share,  although,  being  a  householder,  the 
property  owned  by  him  is  not  equal  to  the  amount  allowed  by  law 
as  exempt  from  execution.  Fiseus  v.  Fiseus,  28S 

3.  Widow, — Awird, — May  he  Claimed  out  of  Property  Levied  on  tn  Husband^s 
Lifetime, — The  right  of  the  widow  to  the  five  hundred  dollars  allowed 
her  by  section  2269,  R.8.  1881,  is  not  defeated  by  a  levy  made  by  the 
sheriff  on  the  property  of  her  deceased  husband  in  his  lifetime. 

Dixon  V.  Aldriehy  £96 

4.  Claim. — ISme  of  FUing, — A  claim  not  filed  within  tlurty  days  before 
final  settlement  of  the  estate  is  barred,  and  the  fact  that  it  is  on  file 
before  the  final  settlement  report  is  approved  does  not  delay  the  set- 
tlement. Sehriehte  v.  StUes*  Estate^  472 

6.  Soime, — Administraljoff's  Charges. —  Who  May  not  Objedt  to. — One  who  has 
no  interest  in  the  estate  as  creditor  or  otherwise  can  not  object  to 
the  charges  made  by  the  administrator  on  account  of  services  ren- 
dered by  himself  and  his  counsel.  lb' 

6.  Heir^s  Share  o/  Proceeds  Set  Off  Against  Debt  Due  Estate.— A.  debt  due 
the  estate  from  a  legatee  may  be  retained  out  of  his  distributive  share 
(•f  the  surplus  proceeds  of  the  estate  and  applied  to  the  payment  of 
a  debt  due  the  estate  from  such  heir,  although  such  indebtedness 
arose  after  the  death  of  the  decedent.  New  v.  New,  576 

DECLARATIONS. 
See  Bastardy,  2. 

DEDICATION. 

1.  Sufficiency  of, — All  that  is  necessary  to  constitute  a  dedication  of  land 
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to  a  public  use  is  the  assent  of  the  owner  of  the  soil  to  the  use  by  the 
public,  and  the  actual  enjoyment  by  ihe  public  of  the  use  for  such 
a  length  of  time  that  public  accommodation  and  private  rights  would 
be  materially  affected  by  a  denial  or  interruption  of  the  enjoyment. 

Town  of  Marion  y.  SkiUmanf  ISO 

2.  SatM. — IntenL — To  make  a  dedication  complete,  an  intent  on  the  part 
of  the  owner  to  dedicate  must  clearly  appear.  Jh. 

3.  Same. — Aeaent  of  Owner. — The  assent  of  the  owner*  to  the  public  use 
need  not  be  expressly  declared,  nor  be  manifested  in  any  particular 
manner,  but  may  be  implied  from  the  conduct  of  the  owner  of  the 
land.  /6. 

4.  Same. — Implied, — An  implied  dedication  arises  by  operation  of  law 
from  the  acts  of  the  owner  of  the  land.  lb. 

6.  Same, — Irrevocable. — A  dedication  once  made  is  irrevocable;  it  is  con- 
sidered as  in  the  nature  of  an  estoppel  in  pais.  lb. 

6.  Same. —  Use  for  Twenty  Years  Withoui  Intent  to  Dedieate, — Twenty  years' 
use  by  the  public  under  a  claim  of  right,  evidenced  by  the  use,  gives 
a  right  to  the  road  or  street  of  which  the  owner  of  the  fee  can  not 
divest  the  public,  whatever  his  intention  may  have  been,  not  because 
an  intent  to  dedicate  is  conclusively  presumed,  but  because  the  stat- 
ute of  limitations  has  divested  the  owner  of  a  right  by  destroying  the 
remedy.  lb. 

7.  Same. —  Width  of  Street  Dedioaied. — Example. — North  of  a  small  un- 
platted tract  of  land  in  a  town  was  a  platted  tract,  and  south  df  it  a 
tract  similarly  platted,  both  plats  within  the  town  limits.  A  platted 
street  in  the  north  plat  .extended  south  to  the  north  line  of  the  un- 
platted tract;  and  a  similar  platted  street,  of  the  same  width  and 
name*,  began  at  the  south  line  of  such  unplatted  tract,  in  a  direct  line 
with  the  north  street,  and  extended  south  through  the  south  plat 
That  portion  of  the  unplatted  tract  lying  between  where  the  street 
ended  on  the  north  and  the  other  commenced  on  the  south  was  un- 
fenced  and  unoccupied  to  the  full  width  of  the  streets,  except  a  nar- 
row strip  on  the  west  side  covered  by  a  hotel.  Such  had  been  the 
condition  of  the  three  tracts  of  land  for  more  than  twenty  years,  and 
the  public  had  used  the  two  streets,  and  the  space  across  the  un- 
platted tract  as  a  street,  for  that  length  of  time. 

Heldf  that  there  was  a  dedication  of  a  strip  across  the  unplatted  tract  to 
the  full  width  of  the  two  streets,  except  that  portion  occupied  by  the 
hotel,  and  that  the  three  parts  constituted  one  street.  lb. 

DEED. 

1.  Qmstruetion. — Lffe- Estate  and  Remainder. — Rule  in  ShelUy*s  Case. — The 
grantor  conveyed  to  the  grantee  by  deed  certain  real  estate,  ''for 
life,  and  after  his  death  to  the  then  living  children  of  his  body ; "  a 
right  to  a  living  off  the  real  estate  was  reserved  to  the  grantor,  it 
being  expressly  understood  that  '^  the  grantee  is  to  have  no  greater 
interest  than  a  life-estate,  and  that  at  his  death  said  tract  shall  go  to 
the  children  of  his  body  then  living.'' 

Held,  that  the  rule  in  Shelley's  Case  does  not  apply,  and  that  the  grantee 
took  only  a  life-estate,  and  that  the  children,  who  were  living  at  the 
time  of  the  making  of  the  deed,  and  at  the  death  of  the  grantor,  took 
the  fee.  Jackson  v.  Jadeson^  S46 

2.  Of  Insane  Person, — Action  to  Set  Aside. — Disaffirmance, — Pleading. — Com- 
plaint. — A  complaint  in  an  action  by  heirs  to  set  aside  the  deed  of 
their  ancestor,  on  the  ground  that  he  was  of  unsound  mind  when 
the  deed  was  executed  to  the  defendants  which  fails  to  allege  the  dis- 
affirmance of  the  deed  before  the  commencement  of  the  suit,  is  de- 
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murrable.   Hull  t.  Soiuik,  109  Ind.  315,  and  Lca^gev.  Dommiery  119  Ind. 
516,  distinguished.  Athmead  v.  i2eynoic^  44^ 

3.  Same. — Pkadvng. — An  averment  that  the  defendant,  after  the  death  of 
the  ancestor,  took  possession  of  the  land  over  the  objection  of  the 
plaintiffs,  is  not  a  sufficient  ayerment  of  disaffirmance,  where  the 
ground  of  objection  is  not  shown.  lb. 

DEMAND. 
See  Trust  anp  Tbustei^  2. 

DEPOSITION. 

SufprtBiitm  of  ^ri  of  Aruwer. — The  suppression  of  a  part  of  a  witness's 
answer  to  a  question  propounded  to  him  in  taking  a  deposition, 
which  has  the  effect  of  completely  destroying  his  answer  thereto,  is 
error.  McCormiek  v.  ihnUhf  SSO 

DESCENT. 

See  Will,  5,  8  to  11. 

1.  ChUdim  Second  Wife.^lnteregl  of  as  Widow.— Forced  fl«>«.--Prior  to 
the  act  of  March  11 « 1889,  a  childless  second  wife  took  an  interest  equal 
to  the  undivided  one-third  in  fee  simple  in  her  deceased  husband's 
real  estate.  During  her  lifetime  the  children  of  her  husband  hud 
no  vested  estate  in  the  property  which  descended  to  her,  but  at  her 
death  they  became  her  heirs  by  compulsion  of  law.  Habiy  v.  Dodge^  31 

2.  S(ime. — Ihrtition. — Title  not  in  Issue. — In  a  suit  for  partition  by  one  of 
the  children  of  the  deceased  husband-  against  the  widow  and  the 
other  children,  if  the  title  is  not  directly  put  in  issue  by  the  plead- 
ing, a  decree  adjudging  the  widow  was  entitled  to  an  estate  for  life 
is  not  conclusive  as  to  her  interest.  lb. 

3.  Same. —  Warranty  hy  Heirs  Apparent. — Where  one  of  the  children  of 
the  deceased  husband  executes  a  warranty  deed  to  her  expected  in- 
terest in  the  widow's  one-third  and  dies  before  the  widow,  such  war- 
ranty deed  does  not  bind  her  children,  and  they  are  not  estopped  to 
set  up  their  title  as  the  heirs  of  the  widow,  at  the  widow's  death.    lb. 

4.  Same. —  Warranty  Deed. — Estoppel. — Where  one  of  the  children  assumes 
to  convey  and  warrant  the  title  to  a  reversionary  interest  equa^  to  the 
undivided  one- third  of  the  real  estate  previously  set  off  to  the  widow, 
the  grantee  acquires  by  the  deed  a  one-third  interest  in  the  land,  sub- 
ject to  the  estate  of  the  widow  and  tiie  grantor,  and  all  those  claiming 
through  him  are  estopped  to  assert  the  contrary.  lb. 

5.  Interest  cf  Ghildless  Second  Wife. — Reversionary  Interests  of  Heirs. — Rights 
of  Creditors. — The  act  of  March  11th,  1889,  provides  that  where  a  man 
marries  a  second  wife,  and  has  by  her  no  children,  and  dies,  leaving 
children  by  his  first  wife,  the  interest  of  such  second  childless  wife 
in  the  lands  of  the  decedent  shall  be  only  a  life  estate,  and  the  fee  of 
the  same  shall,  at  the  death  of  such  husband,  vest  in  such  children, 
subject  only  to  the  life-estate  of  tlie  widow. 

Hddy  that  the  portion  of  the  lund  in  which  the  widow  takes  a  life-estate 
is  free  from  the  demands  of  creditors,  and  is  not  subject  to  be  made 
assets  by  sale  for  the  payment  of  debts. 

Held^  also,  that  where  all  the  lands  of  the  decedent  are,with  the  consent  of 
the  widow,  sold  to  make  assets,  she  is  entitled  to  the  value  of  her 
life-estat*out  of  the  proceeds  of  the  portion  subject  to  the  life-estate, 
and  that  the  children  are  entitled  to  the  remainder  of  the  proceeds 
of  such  portion.  WindeU  v.  Trotter ^  SS2 

6.  Nephews  and  Nieces. —  Take  per  Capita^  and  not  per  Stirpes. — The  nephews 
and  nieces  of  an  intestate,  being  next  of  kin,  inherit  directly  from 
him,  and  not  through  their  parents,  and,  all  standing  in  the  same  de- 
gree of  relatiouKhip,  take  in  equal  portions.  Raker  v.  Bourne,  4^6 
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7.  Guardiant^  Sale  cf  Real  Estate, —  Widow's  Rights, —  ValuahU  Improvements, 
— A  husband,  after  taking  a  conveyance  of  land,  became  insane.  His 
guardians  then  sold  the  land  to  paj  part  of  the  purchase-money  due 
therefor,  and  other  debts  of  the  nusband.  The  proceeds  remaining 
after  the  payment  of  the  debts  and  the  purchase-money  were  re-in- 
vested in  other  lands. 

Held,  that  as  the  special  finding  shows  that  the  husband  was  insane,  and 
that  the  land  was  conveyed  by  his  euardians,  it  will  be  presumed  that 
she  did  not  join  in  the  guardians'  deed,  not  being  authorised  by  statute 
so  to  do. 

Hdd^  also,  that  the  sale  of  the  land  to  pay  the  balance  of  the  unpaid  pur- 
chase price  of  the  land  and  the  other  debts  due  from  the  husband  did 
not  bar  the  widow's  interest  in  the  land  upon  the  death  of  the  hus- 
band, and  that  she  was  entitled  to  one-third  thereof. 

Hddf  also,  that  the  widow  was  not  entitled  to  anv  interest  in  the  increased 
value  of  the  land  occasioned  by  the  valuable  and  lasting  improve- 
ments made  between  the  date  of  the  guardians'  sale  and  the  death  of 
her  husband.  Davis  ▼.  Huitouy  4Si 

DESCENT  AND  DISTRIBUTION. 
See  Decedents'  Estates. 

DESCRIPTION. 
See  Lease  ;  Statute,  3. 

DISAFFIRMANCE. 
See  Deed,  2. 

DRAINAGE. 

1.  Repairs, — AMestmerUs.  — Ajmeal, — Evidenos.  —  Under  section  1193,  El- 
liott's Supp.,  relating  to  the  repair  of  ditches  by  the  county  sur- 
veyor, on  an  appeal  to  the  circuit  court  from  an  assessment  made  by 
the  county  surveyor,  apportioning  the  expense  of  repairing  a  ditch, 
evidence  that  the  money  expended  by^the  surveyor  was  for  excavat- 
ing and  repairing  a  ditch  on  a  difierent  line  from  that  designated 
in  (he  original  specifications,  is  admissible.  Taylor  v.  Browny  t9S 

2.  AulhorUy  of  Drainage  Commissioners. —  Objections, — The  authority  of 
drainage  commissioners  to  act  in  the  matter  of  opening  a  ditch  can 
not  be  questioned  for  the  first  time  by  a  motion  for  a  new  trial. 

Ooodwtne  v.  Leak,  569 

3.  Same. — New  Trial. — It  is  no  ground  for  granting  a  new  trial  to  the  ap- 
pellant that  other  lands  than  his  were  not  properly  assessed.  lb, 

DRAINAGE  COMMISSIONERS. 
See  Dbainaqe,  2. 

DURESS. 
See  Life  Insurance,  2. 

EASEMENT. 

1.  License. — Revocation.— The  lands  of  plaintiff  and  defendant,  adjoining 
owners,  were  so  situated  that  surface  and  spring  water  collected  on 
defendant's  land  was  discharged  upon  the  plaintiff's  *land.  Pur- 
suant to  an  oral  agreement  they  constructed  a  drain,  each  construct- 
ing the  distance  required  on  nis  own  land.  The  drain  thus  con- 
structed was  beneficial  to  the  plaintiff's  farm. 

Hdd,  that  the  effect  of  the  agreement,  when  acted  upon  by  the  partiesi 
was  to  create  mutual  licenses  in  favor  of  each  in  the  land  of  the  other, 
and  that  the  plaintiff  having  expended  money,  in  reliance  upon  the 
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agreement,  the  defendant  was  liable  in  damages  for  digging  up  the 
drain  on  his  land  and  terminating  the  arrangement. 

Fergu$on  v.  Sjpeneer^  66 

2.  Owner  of  Servient  Estate. — Proof  of  DiaabiHty» — While  a  right  can  not 
be  acQuired  by  prescription  againrt  one  under  disabilities,  the  person 
claiming  the  right  is  not  required  to  ayer  and  prove  that  the  owner 
of  the  servient  estate  was  not  under  disabilities.  If  disability  is 
relied  on  as  a  defence  it  must  be  established  by  the  party  asserting 
it,  as  disability  is  not  presumed.  Fankboner  v.  Corder^  164 

3.  Samt, —  Ways. — Prescription. — Where  there  is  a  continuous  and  uninter- 
rupted use  of  a  private  way  over  the  land  of  another  by  an  adjoining 
owner  for  more  than  twenty  vears,  and  the  owner  of  the  dominant 
estate  during  such  time  expends  money  in  improving  the  way,  and  the 
owner  of  the  servient  estate  marks  its  boundaries  and  fences  it,  a  title 
to  the  way  by  prescription  is  established.  Ih. 

4.  Same.—lnterseeiion  of  Private  Way  with  Public  Road. — Erection  of  Oate, — 
The  owner  of  the  servient  estate  has  no  right  to  erect  a  gate  at  the 
place  where  a  private  way  acquired  by  prescription  intersects  a  public 
road,  where  no  gate  was  erected  during  the  requisite  term  for  ac- 
quiring the  way.  lb. 

6.  Same. — Purchaser  <^  Servient  Estate  with  Knowledge. — One  who  takes  an 
estate  upon  which  a  servitude  has  been  imposed,  with  knowledge  of 
its  existence,  holds  it  subject  to  the  same  servitude  and  in  the  same 
manner  as  it  was  held  by  his  grantor.  lb. 

6.  ^ight  of  Way. — Obstruction. — Suit  to  Enjoin  — Pleading. — A  complaint 
in  a  suit  to  enjoin  the  obstruction  of  a  private  way  which  bases  the 
right  of  the  plaintiffs  to  the  way  on  two  grounds,  a  right  of  necessity 
and  a  right  by  prescription,  states  but  a  single  cause  of  action,  as  the 
cause  of  action  rests  upon  the  threatened  obstruction. 

Harding  v.  Cowgar,  £4^ 

7.  Same. — Pleading. — Complaint. — Such  a  complaint,  alleging  that  the 
way  claimed  is  a  well-defined  road,  thirty  feet  wide,  which  had  been 
in  use  for  more  than  twenty  years,  and  was  then  open  and  in  use,  is 
sufficiently  specific  without  setting  out  the  beginning,  course  and  ter- 
mini of  the  way.  lb. 

6.  Same. — Pi-escr%ption.^ln  a  suit  to  enjoin  the  obstruction  of  a  private 
way  a  complaint  which  alleges  that  about  fifty  years  prior  to  the  com- 
mencement of  the  suit  J.  was  the  owner  of  the  land  described  in 
the  complaint ;  that  he  conveyed  the  land  owned  by  the  plaintiffs  to 
R.,  through  whom  they  claim ;  that  J.  afterwards  conveyed  the  land 
owned  by  the  defendants ;  and  that  for  more  than  twenty  years  the 
plaintiffs  and  their  grantors  have  enjoyed,  as  of  right,  and  without  in- 
terruption, a  way  over  the  land  of  the  defendants,  shows  a  right  of 
way  by  prescription.  76. 

9.  Same. — Public  Highway. — Obstruction  <^. —  AhvlAing  Owner. — Injunction. 
— Where  land  is  so  situated  with  reference  to  a  public  highway  that 
such  highway  is  necessary  to  ingress  and  egress  to  and  from  such 
land,  the  owner  has  a  private  easement  in  the  public  highway,  and 
may  maintain  an  action  for  its  obstruction.  lb. 

10.  Same. — Complaint. — Necessary  Averment. — To  maintain  an  action  to  en- 
join the  obstruction  of  such  public  highway  it  should  be  described 
in  the  complaint  as  a  public  highway.  lb. 

ELECTION. 
See  Will,  11. 
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EMBEZZLEMENT. 
See  Cbiminal  Law,  14. 

EMPLOYMENT  OF  TEACHER 
Bee  ScHooui  and  School  Distbigtb,  3. 

EQUITIES. 

See  Subrogation,  2. 

Equal — IMority  of  TSme. — If  the  equities  of  two  parties  are  equal,  the 
one  first  in  point  of  time  is  the  superior  one.  Hixton  v.  SUmCj  SS9 

ESTOPPEL. 

See  Cbattel  MosTaAGB,  3;  Fraudulent  Contetancb,  6;  Husband 
AND  Wipe,  2 ;  Life  Insurance,  2,  5 ;  Married  Woman  ;  Will,  2. 

EVIDENCE. 

See  Bastardy,  1 ;  Common  Carrier,  1 ;  Criminal  Law,  4,  6, 7, 10, 13, 
21 ;  Drainage^  1 ;  Guardian  and  Ward,  4 ;  Injunction,  2,  3,  5, 6 ; 
Leasb;  Malicious  Prosecution  ;  Mortgage,  1 ;  Negligence,  2,  3; 
Payment,  1,  2, 4;  Supreme  Court,  1. 

1.  Oenercd  Objeetioni. — General  objections  to  evidence  are  unavailing, 
and  onlj  such  objections  as  are  specifically  stated  will  be  noticed  on 
appeal.  LiUen  ▼.  Wrighi  School  Tp ,  SI 

2.  Same. —  Witness's  Interesl. — An  objection  that  certain  letters  given  in 
evidence  were  wrHten  after  the  notes  in  suit  had  been  assigned,  is  un- 
availing where  the  letters  are  competent  as  tending  to  show  the  in- 
terest of  some  of  the  witnesses  in  the  cause.  76. 

3.  Eameri  Ttttbmany. — IwAruetion, —  Wexghtn—InUTetL — An  instruction  that 
'*  The  jurj,  in  judging  of  the  weight  of  expert  evidence  should  con- 
sider the  character  of  the  witness  and  the  interest,  if  anj,  he  has  in 
the  case,"  is  erroneous.  DwaU  v.  Kenton^  178 

4.  Lease* — Executed  Copy  Admissible  witkofU  Aeeounting  for  Original. — A 
lease  was  duly  executed  bj  the  parties.  Some  time  afterward  one  of 
the  parties  had  a  copy  made,  ana  both  parties  then  sifi;ned  such  copy. 
This  copy,  in  an  action  to  reform  the  lease,  was  attacned  to  the  com- 
plaint as  an  exhibit. 

HeU  that  it  was  admissible  in  evidence  without  first  showing  the  loss  of 
the  original  lease.  Weaver  v.  Skipleyj  5t6 

5.  Same, — In  an  action  to  reform  the  description  in  a  lease,  the  state- 
ments of  the  parties  while  negotiating  the  lease,  are  admissible  to  lo- 
cate the  land  and  the  terms  upon  which  it  was  let.  /6. 

EXECUTION. 

1.  Sale. — Separate  Bids. — Holding  in  Abeyance. — The  sheriff,  under  an  ex- 
ecution, first  offered  the  lots  for  sale  separately.  The  judgment 
debtor,  through  his  attorney,  bid  for  the  separate  parcels  a  sum  in- 
sufficient to  satisfy  the  execution,  and  the  sheriff  held  the  bids  in 
abeyance  until  he  offered  the  property  as  a  whole.  The  debtor,  whose 
bid  on  the  property  at  that  time  was  tlie  highest,  being  unable  to 
pay  the  full  amount  bid,  the  attorney,  on  the  refusal  of  the  sheriff  to 
grant  an  extension  of  time,  withdrew  his  last  bid,  and  the  property 
was  sold  to  another  for  more  than  the  aggregate  amounf  of  the  sepa- 
rate bids. 

Heldf  that  the  sale  was  valid,  as  there  was  no  abuse  of  discretion  by  the 
sheriff.  Barnes  v.  Zoercher,  105 

2.  Judgment  Obtained  by  Fraud. — A  party  who  pays  a  clai  m  and  enters  into 
an   agreement  providing   for  tne  dismissal  of  the  action  brought  on 
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the  claim  is  guilty  of  a  fraud  if  he  subsequently  causes  witnesses 
to  be  subpoenaed  and  costs  to  be  taxed  against  his  adversaiy. 

Greentoaldt  v.  May,  511 

3.  Scone. — Judgment  for  CotU. — Injunction. — Equity  will  enjoin  the  collec- 
tion of  a  judgment  so  obtained  before  a  justice  of  the  peace,  as  a  jus- 
tice of  the  peace  has  no  authority  to  review  his  own  judgment  on 
the  ground  of  fraud,  and  injunction  is  the  only  adequate  remedy.  Ib» 

EXHIBIT. 
See  Pabtjtion,  2. 

EX  PARTE  ORDER. 
See  GuARDiAH  aud  Ward,  1, 3. 

EXPERT  TESTIMONY. 
See  Evidence,  3. 

EX  POST  FACTO  LAW. 
See  Criminal  Law,  2. 

FACTORS  AND  BROKERS. 

Seed  EiUaU  Agent, — Exchange. — Commimmi  from  Both  Prineipah. — Where 
a  real  estate  broker,  with  property  in  his  hands  for  sale,  brin^  to- 
gether the  owner  thereof  and  another  owner  who  employs  him  to 
make  an  exchange,  he  is  entitled  to  compensation  from  the  latter,  if 
he  acts  in  good  faith,  and  the  parties  make  their  own  baigain  unin- 
flaenced  by  his  representations.  Cox  v.  Haun^  S$5 

FEES  AND  SALARIEa 
See  County  Auditor. 

FINDING 
See  Injunction,  4. 

1.  &>eeial  and  General.— Where  the  court  is  not  asked  to  make  a  special 
finding,  a  finding  made  by  it  will  be  treated  as  a  general  finding. 

Jacobs  V.  J^e,  77 

2.  SpeeiaL — No  JRequett. — A  special  findine  made  by  the  court  with- 
out a  request  by  one  of  the  parties  will  oe  treated  only  as  a  general 
finding.  Weaver  v.  Shipley,  626 

FINE. 

See  Criminal  Law,  20. 

FORECLOSURE. 
See  Mortoaob;  Real  Estate,    Action  to  Recover,  1,  2;  Taxes. 

FORFEITURE. 
See  Office  and  Officer,  3. 

FRANCHISES. 
See  Corporation. 

FRAUD. 
See  Partition,  4. 

1.  Speekd  i^ndtn^.-^Fraud  muKt  be  found  and  stated  in  a  special  find- 
ing ns  an  inferential  or  ultimate  fflct,  and  it  is  not  enough  to  state 
the  badges,  or  evidences,  of  fraud. 

Vitrmerf,  elc.y  Co.  v.  Canada^  eiCy  R.  W.  Oo.,  S50 

2.  Coiifealmmi  by  Attorney  of  Afafennl  Fact. — If  an  attorney  misleads  his 
client,  wlio  is  relying  upon  him,  by  the  fraudulent  concealment  of 
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material  matters  or  by  false  statementSi  the  transaction  will  be  an- 
nulled by  the  courtB.  McLead  v.  AppUgaUf  349 

FRAUDULENT  CONVEYANCE. 

1 .  Tnuiee. — Lien  of  Judgment, — Proof  of  Consideralion. — Assumption  of  Debt 
by  GranUe. — Preference  of  OreditorB. — W.  was  indebted  to  M.  who  was 
in  failing  circumstancesi  and  said  M.  was  indebted  to  A.,  O.,  B.,  T., 
L.,  I.  and  others.  I.  had  a  judgment  against  M.  on  his  debt  W. 
conveyed  a  tract  of  land  to  A.^  in  consideration  of  A.  paying  W.'s 
debt  to  Af.  and  assuming  the  debts  of  Q.,  B.,  T.  and  L.,  and  cancelling 
his  own  debt  against  M.     M.  assented  to  this  arrangement. 

Heldj  that  it  was  error  to  refuse  to  allow  W.,  after  having  fully  testified 
to  the  arrangement,  on  cross-examination,  to  testify  that  part  of  the 
consideration  was  the  assuming  of  M.'s  debts  to  G.,  T.  and  others. 

Heidi  also,  that  it  w»s  not  error  to  allow  him  to  testify  on  cross-examina- 
tion that  M.  desired  to  pay  his  debts;  that  he  was  willing  to  agree  to 
any  arrangement  to  pay  them  off;  that  he,  W.,  after  seeing  M.,  went 
to  A.  and  A.  agreed  to  take  the  tract  at  the  price  named  by  W.  in 
payment  of  his  debt  from  M^  and  that  M.  agreed  to  pay  certain 
other  of  A.'s  debts  due  to  G.,  T.  and  others. 

Hddf  also,  that  A.  was  not  a  trustee  for  W. ;  that  I.'s  judgment  was  not  a 
lien  on  the  land  conveyed ;  that  a  sale  of  such  land  upon  execution 
issued  on  said  judgment  was  void,  if  the  transaction  was  entered  into 
and  carried  out  in  good  faith ;  that  it  made  no  difference  how  A.  paid 
L.,  G.,  B.  and  T.,  and  that  I.  could  not  object  on  the  ground  that  he 
was  not  a  preferred  creditor.  MeCormiek  v.  Smithy  £S0 

2.  Action  to  Set  Aside, —  Pleading.  —  Necessary  Averments. — In  a  suit  by 
a  creditor  to  set  aside  a  conveyance  of  property  on  the  ground  that 
it  was  made  to  defraud  creditors,  an  averment  that  at  the  time  the 
suit  was  brought  the  debtor  had  no  property  out  of  which  the  debt 
might  be  collected,  or  an  averment  equivalent  thereto,  is  material 
and  necessary,  and  ito  omission  is  fatal.    Brumbaugh  v.  Riehereek,  840 

8.  Same. — Debtor^s  Unsoundness  of  Mind. — Advantage  Taken  of  by  Grantee. 
— A  creditor  can  not  avoid  a  conveyance  made  by  his  debtor  solely 
because  the  debtor  was  of  unsound  mind  when  he  made  it.  Nor  does 
the  fact  that  the  grantee,  knowing  of  the  debt  and  of  the  debtor's 
mental  weakness,  took  advaiitage  of  8uch  weakness  for  the  purpose 
and  with  the  intention  of  thereby  defrauding  the  creditor,  authorize 
the  creditor  to  appeal  to  a  court  of  equity  to  set  aside  such  deed, 
unless  he  is  injured  thereby.  lb. 

4.  Action  to  Set  Aside. — Rights  of  Creditors. — A  creditor  can  not  maintain 
for  his  own  benefit  a  suit  to  set  aside  a  fraudulent  conveyance  made 
by  a  debtor  who  afterwards  executes  a  voluntary  assignment  for  the 
.  benefit  of  creditors  where  the  trust  is  accepted  and  fully  administered, 
although  neither  the  assignee  nor  the  creditor  has  any  knowledge  of 
the  fraudulent  conveyance  until  after  the  final  settlement  of  the 
trust  and  tlie  discharge  of  the  assignee.  Voorhees  v.  Carpenter^  500 

6.  Assignment. — Creditors  Preferred  by  Mortgages  Given  Them, — Part  cf  As- 
sipnment. — A  debtor  in  failing  circumstances  and  contemplating  mak- 
ing an  assignment  of  all  his  property  for  the  benefit  of  his  creditors, 
may  prefer  such  of  his  creditors  as  he  sees  fit  to  do  so,  by  executing 
to  them  mortgages  upon  his  propt'rty  to  secure  their  debts ;  and  if  the 
transaction  is  in  good  faith  it  matters  not  how  short  an  interval  of 
time  there  is  between  the  execution  of  such  mortgages  and  the  deed 
of  assignment,  so  that  the  former,  in  point  of  time,  in  their  execu- 
tion, precede  the  latter.  Such  mortgages  do  not  become  a  part  of 
the  assignment,  and  are  not  to  be  taken  in  connection  with  the  deed 
thereof.  Cainahan  v.  Schwab,  o07 
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6.  Plaintiff  Hinuetf  Having  Conveyed  Land  Sought  to  be  Reached  is  not  Es" 
topped, — Lollateral  AttaJsk  on  Decree  of  Settlement, — A  father  bequeathed 
his  real  and  personal  estate  to  his  wife  during  her  life,  to  be  used 
and  enjoyed  bj  her  as  she  might  direct.  The  real  estate,  however, 
could  not  be  sold  nor  disposed  of  until  afier  her  decease,  unless  it 
was  necessary  for  her  support  and  maintenance  after  the  personal 
property  had  been  exhausted.  The  rents  and  profits  were  given  to 
the  wife.  After  the  death  of  his  wife,  all  his  real  estate,  and  such 
of  his  personal  estate  as  she  had  not  consumed,  were  given,  in  equal 
parts,  to  his  three  children.  John,  George  and  Mary.  Ills  wife  quali- 
fied as  executor,  and  loaned  George,  of  the  assets  oi  the  estate,  several 
thousand  dollars,  taking  his  notes  due  to  herself  personally.  After 
his  mother's  death  John  qualified  as  executor  oi  his  father's  will 
and  recovered  judgment  on  the  notes  in  favor  of  his  father's  estate, 
and  it  was  a  part  of  the  judgment  that  no  execution  should  issue 
upon  the  judgment  until  the  estate  was  settle<l.  At  the  final  settle- 
ment of  the  estate,  this  judgment  against  George  was  assigned,  by 
decree  of  the  court,  to  John,  and  it  was  decreed  that  there  was  due 
thereon  from  George  to  John  a  specified  amount  In  an  action  bv 
John  against  George  to  subject  the  interest  in  the  real  estate  which 
he  had  inherited  from  his  father,  and  which  it  was  alleged  he  had 
fraudulently  conveyed  to  his  wife,  and  that  he  was  insolvent  to  this 
decree,  • 

JBeldy  that  the  complaint  stated  a  good  cause  of  action,  and  that  there 
were  not  two  or  more  causes  of  action  improperly  joined ;  that  John 
was  not  estopped  from  subjecting  the  real  estate  that  George  had 
fraudulently  conveyed  to  his  wife  to  his  claim,  by  reason  of  the  fact 
that  he,  John,  had  himself  conveyed  all  his  interest  therein  by  a  war- 
ranty deed,  he  having  the  riffht  to  prosecute  the  action  for  the  benefit 
of  his  grantee  and  to  save  nimself  from  liability  on  his  warrsntv ; 
that  the  decree  in  the  settlement  of  the  father's  estate  settled  the 
right  of  John  to  recover  the  balance  due  on  the  judgment  against 
George,  and  that  that  fact  could  no  longer  be  controverted. 

New  V.  Newy  576 

7.  Same, — SiatvtU  of  Limitaiions, — iVacfioe. — Immaterial  Error. — The  wife 

of  George  plead  the  six  years'  statute  of  limitations 
Heldy  that  the  facts  alleged  in  the  complaint,  which  were  not  controverted 
and  were  matters  of  record  introduced  in  evidence,  showed  that  the 
cause  of  action  arose  within  six  years  previous  to  the  commencement 
of  the  action,  and  that  there  was  no  available  error  in  sustaining  a 
demurrer  to  the  answer.  lb. 

GOVERNOR. 

See  Mandamus,  2. 

GRAND  JURY. 
See  Criminal  Law,  1. 

GRAVEL  ROAD. 

1.  Assewmentin  Part  VaKd. — Injunction. — If  any  part  of  an  assessment 
for  a  free  gravel  road  made  against  the  land  of  an  owner  seeking 
to  enjoin  its  collection  is  valid,  he  can  not  have  an  injunction  until 
he  has  paid  the  part  that  is  valid.  Loesnitz  v.  Seelinger,  4^2 

2.  Same — AsseMments  are  Several. — Judgment  in  Favor  of  One  Land-  Ovmer  does 
not  Aid  Another. — Assessments  for  the  purpose  of  building  a  free  gravel 
road  are  several  and  not  joint;  and  the  lact  that  some  of  the  parties 
whose  lands  have  been  assessed  for  such  improvement  liave  procured 
a  decree  declaring  the  assessments,  as  to  them,  void,  dues  not  affect 
those  who  have  procured  no  such  a  decree.  Ih. 
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3.  Same.^Parl  0/  AsBesmeni  ItUgal,— Collateral  AUaek.—Rfde  as  io  Tax 
Jllegcd  in  Part  does  not  Apply. — The  fact  that  a  part  of  an  assessment 
for  a  free  gravel  road  is  illegaJ  does  not  render  such  asel^essment  void, 
although  the  illegal  can  not  be  separated  from  the  legal  part;  and 
such  assessments  can  not  be  collaterally  attacked,  the  remedy  being 
by  appeal.  The  rule  applicable  to  a  tax  illegal  in  part  and  insepara- 
bly connected  with  the  part  that  is  l^gal,  does  not  apply  to  such  an 
assessment.  lb. 

4.  Same. — Oontrael  for  Construetion  in  BoLrt  lUegaL — The  fact  that  a  con- 
tract for  the  construction  of  a  free  gravel  road  is  in  part  illegal  will 
not  render  the  assessments  void,  nor  will  the  fact  that  the  cost  of  the 
work  exceeds  the  estimates,  render  the  assessments,  within  the  esti- 
mate, void.  lb. 

6.  Same. — Purchaser  of  Bonds  not  Responsible  for  Proper  Apjiioaiion  of  Funds 
thus  Raised. — Assessments  not  being  made  to  pay  on  the  contractor, 
but  to  pay  off  the  bonds  issued  to  raise  money  to  pay  him,  many 
objections  that  might  otherwise  be  raised  to  the  contractor's  collect- 
ing such  assessments  can  not  be  made  when  ike  county  seeks  to  col- 
lect them.  The  purchasers  of  such  bonds  are  not  responsible  for  the 
proper  application  of  the  funds  raised  by  the  sale  of  the  bonds.       lb. 

6.  Same.  -  Effect  oi  Judgment  Approving  Report  cf  Assessment  of  Ben^Us  -— 
The  order  of  the  board  of  commissioners  approving  and  confirming  the 
report  of  the  assessment  of  benefits  and  damages  has  the  force  and 
effect  of  a  judgment  against  the  owner  of  the  land  who  has  been 
properly  notified,  in  so  far  as  it  affects  the  land,  as  much  so  as  anv 
other  judgment  of  competent  jurisdiction.  io. 

GUARDIAN  AND  WARD. 
See  Criminal  Law,  14 ;  Trust  and  Trustee,  3, 4. 

1.  Ouardian.'-Void  Order  of  RemovaL — Collateral  Attack-— An  ex  parte  or> 
der  of  the  circuit  court  removing  a  guardian,  made  without  notice  to 
the  guardian,  and  without  appearance  by  him,  is  void  and  may  be 
collaterally  attacked.  Oolvm  v  StaUy  40S 

2.  Action  on  Bond. — Burden  to  Show  Breach. — Exceptions  to  Report — Bur- 
den.— In  an  action  on  a  guardian's  bond  the  burden  is  on  the  relator 
to  show  a  breach  of  its  condition ;  but  on  exceptions  to  his  report  the 
burden  is  on  him  to  show  that  the  money  expended  was  for  the  best 
interests  of  his  ward  Stale,  ex  reLy  v.  WheeleTf  451 

3.  Same.^Ex  ParU  Orders.-^Effeel. — Collateral  Attack.— 'Ex  parte  orders 
piade  by  the  court  in  a  matter  of  a  guardianship,  whether  by  way  of 
direction  to  the  guardian,  or  of  approval  of  action  theretofore  taken 
by  him,  are  regarded  113  prima  facte  correct,  but,  as  a  rule,  are  within 
the  control  of  the  court  making  them  until  final  settlement  of  the 
guardianship.  At  any  time  before  final  settlement  and  discharge 
of  the  guardian  they  may  be  set  aside,  corrected,  or  modified,  but 
they  can  not  be  collaterally  attacked,  as  in  a  suit  upon  the  guar- 
dian's bond  for  a  misapplication  of  the  funds  of  the  trust.  The  only 
attack  that  can  be  made  upon  them  is  in  a  direct  proceeding  in  the 
court  having  control  over  them.  lb. 

4.  Same. — Action  on  Bond. — Plea  of  Payment. — Evidence. — In  an  action 
upon  a  sruardian's  bond  for  misapplication  of  the  funds  of  the  trust, 
under  the  general  denial,  the  guardian  may  show  an  application  of 
snch  funds  pursuant  to  orders  of  the  court,  a  plea  of  payment  being 
unnecessary  ;  and  a  witness  may  testify  to  the  payment  of  the  money 
pursuant  to  such  orders,  and  to  the  fact  that  he  ascertained  the  amount 
by  calculation  required  to  be  paid  over.  lb. 
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GUARDIAN'S  BOND. 
See  GuA&DiAK  ahd  Wabd.  2  to  4. 

GUARDIAN'S  SALE. 
See  Descent,  7. 

HABEAS  CORPUa 

Emneous  JudgnunL — Impriaonmeni  vn  Purmiance  of. — Where,  purenant  to  an 
erroneous  iud^^ent  of  conyiction,  the  accused  is  committed  to  jail  hy 
a  justice  of  the  peace  for  failing  to  pay  or  replevy  the  fine,  he  is  not 
entitled  to  a  writ  of  habeas  corpus  to  regain  his  liberty. 

MeLaughUn  y.  Eiehwm,  47i 
HARMLESS  ERROR. 
See  Fraudulent  Convey ance,  7 ;  Pueadinq,  4 ;  Pragtige,  1. 

HIGHWAY. 

See  County  Commissignebs,  2,  4 ;  Easement,  9. 

1.  Vacation  Proceedinas. — Order  Apprcmng  Report  of  Betnewers, — May  be 
Appealed  from, — Where,  in  a  proceeding  to  vacate  a  highway,  viewers 
are  appointed  who  report  in  favor  oi  the  vacation,  and  upon  re- 
monstrance reviewers  are  appointed  who  report  against  the  vacation, 
an  appeal  will  lie  to  the  circuit  court  from  the  final  order  of  the  board 
approving  the  report  of  the  reviewers,  and  the  case  may  there  be  tried 
de  novo,  MeKee  v.  Qouldf  108  Ind.  107,  and  Bowman  v.  Jobs,  123  Ind. 
44,  distinguished.  Cook  v.  Quiekf  477 

%  Same, — IntUUtty  of  Highwaiy  — Finding, — Where  the  circuit  court,  with- 
out the  intervention  of  a  jury,  finds  that  a  highway  will  not  be  of 
public  utility,  and  that  it  should  be  vacated,  this  court  will  not 
disturb  the  finding  where  there  is  evidence  to  support  it.  lb 

3.  Same.— Damaaes  for  Vaeaiion. — Courts  Bejuaal  to  Allow. — New  Trial 
— A  person  tnronrh  whose  land  an  established  highway  is  sought  to 
be  vacated  is  entitled  to  recover  such  damages  as  he  may  sustain 
by  the  vacation;  and  where  the  evidence  is  undisputed  that  such 
person  is  entitled  to  damages,  the  remonstrant  should  be  given  a 
new  trial  on  the  refusal  of  the  court  to  allow  damages.  lb, 

HOUSE  OF  ILL.  FAME. 
See  Criminal  Law,  15. 

HUSBAND  AND  WIFE. 
See  Contract,  1. 

1,  Bankruptcy, —  Wif^a  Inchoate  Interest — Where  the  land  of  a  bankrupt 
was  sold  under  an  order  made  in  the  bankruptcy  proceeding  in  1878, 
the  wife  became  the  owner  at  the  time  of  the  sale  of  an  absolute  in- 
terest in  the  land.  Pbwers  v.  Nesbit,  4^7 

2.  Same. — Estoppel. — Under  the  then  existing  laws  a  married  woman 
could  not  lose  title  by  estoppel  in  the  lands  of  her  husband.  25. 

IMPEACHMENT  OF  WITNESS. 
See  Criminal  Law,  S;  Witness,  1. 

IMPROVEMENTS. 
See  Landlord  and  Tenant,  2, 3. 

INDICTMENT. 
See  Criminal  Law,  13, 16, 17. 

INFORMATION. 
See  Criminal  Law,  14, 19 ;  Office  and  Officer,  8. 
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INJUNCTION. 

See  Easement,  6,  9 ;  Execution,  3 ;  Gravel  Road,  1 ;  Municipal  Cor- 
poration, ly  2;  Statute  of  Frauds,  3;  Streets  and  Alleys,  1,  2. 

1.  Pleading. — Answer. — In  an  injunction  proceeding  to  restrain  a  natural 
gas  company  from  laying  its  pipes  on  the  land  of  the  plaintiff,  an 
answer  denying  the  ownership  of  the  plaintiff  and  asserting  title 
in  a  third  person,  from  whom  the  defendant  had  permission  to  enter 
upon  the  land,  is  good.  WhiUoek  y.  Consumers  Qom  TruU  Go.,  62 

2.  Same. — Emdence. — NaJtwre  of  Threaiened  Injury. —  Evidence  that  the 
plaintiff  had  acquiesced  in  the  occupancy  of  the  land,  and  that  she 
had  offered  to  receive  a  certain  compensation  for  allowing  the  de- 
fendant to  construct  its  line  of  pipe,  is  competent,  as  tending  to 
show  the  nature  and  extent  of  the  threatened  injury  sought  to  be 
restrained.  /6. 

3.  Same. — Evidence. — A  deed  executed  by  plaintiff's  grantor  to  a  third 
person,  conveying  an  interest  in  the  land,  is  properly  admissible  in 
evidence  as  showing  the  character  of  the  injury.  lb. 

4.  Same. — Finding  of  the  Jury. — Court  May  Disregard. — An  injunction  pro- 
ceeding is  one  of  exclusive  equitable  cognizance,  and  the  trial  court 
is  not  bound  by  the  finding  made  by  the  jury.  Ih. 

6.  Complaint  as  Evidence. — A  verified  complaint,  in  an  action  for  an  in- 
junction, submitted  to  the  court  on  the  trial  as  evidence  in  the  case, 
will  be  treated  as  any  other  document  put  in  evidence. 

Chicago,  etc.,  R.  jR.  Co.  v.  Eiserl,  156 

6.  Lease  ^  Land  for  Tile  Mill. —  Use  of  Clay. — Evidence  of  Inability  to  fVoeurc 
Clay  Elsewhere. — A.  leased  three  certain  tracts  of  land  oi  B.,  one  of 
which  was  insuflSciently  described  in  the  lease,  and  from  which  tract 
A.  had  the  right  to  take  clay  for  tile.  After  he  had  taken  out  con- 
siderable clay  for  tile,  B.  threatened  to  enter  on  the  insufiiciently  de- 
scribed tract,  and  he  forbade  A.  to  take  any  more  clay.  A.  brought 
an  action  for  an  injunction  to  restrain  B.'s  interference  with  him  in 
taking  clay  from  such  tract,  alleging  that  he  had  erected  valuable 
buildings  upon  the  two  other  leased  tracts,  relying  upon  his  right 
to  take  such  clay,  and  that  no  other  clay  could  be  procured  in  that 
vicinity. 
Held,  that  he  was  entitled  to  an  injunction  as  praved,  and  that  evidence 
was  admissible  to  show  that  no  other  clay  could  be  procured  in  that 
vicinity.  Weaver  v.  SkipUiff  6IS6 

INSANE  PERSON. 
See  Deed,  2 ;  Fraudulent  Conyeyanoe,  8. 

INSANITY. 
See  Will,  12. 

INSTRUCTIONS  TO  JURY. 

See  Bridge  ;  Criminal  Law,  22,  23 ;  Evidence,  3 ;  Master  and  Serv- 
ant, 3  to  5 ;  Practice,  3, 10,  Supreme  Court,  2. 

1.  Improperly  EsDftressed. — Refusal  of  Request. — Unless  the  instruction  asked 
is  expressed  in  proper  terms  the  trial  court  may  refuse  to  give  it;  it 
is  not  bound  to  modify  or  amend  it.  Rogers  v.  lieyden,  50 

2.  Where  it  does  not  appear  that  all  the  instructions  given  are  in  the 
record,  an  objection  that  the  court  erred  in  refusing  to  give  certain 
instructions  asked,  is  unavailing.    OUy  of  New  Albany  v.  UcCuUoeh,  500 
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INSURABLE  INTEREST. 
See  Life  Insukance,  1. 

INTENT. 

See  Dedication,  2  to  4,  6,  7.  ^ 

INTEREST. 

1.  LiabilUy  ofaStaie/or. — A  State  is  not  liable  for  interest  upon  its  ob- 
ligations unless  it  contracts  to  pay  it  in  parsnance  of  a  statute  au- 
thorizing the  contract.  The  general  interest  statute  does  not  apply 
to  the  State.  Oarr  y.  State,  ex  rd.y  204 

2.  Same, — Interest  c^ter  Debt  Due. — Com'pound  IntereU, — A  statute  author- 
ized the  issue  of  bonds  of  the  State  bearing  interest  at  the  rate  of 
fiye  per  cent,  ^r  annum,  payable  semi-annually.  No  coupons  were 
issued  for  the  interest.  If  any  instalment  of  interest  was  not  de- 
manded at  a  certain  named  place  before  the  expiration  of  thirteen 
months  from  the  time  it  became  due,  the  State  had  the  right  to  pay 
it  at  its  own  treasury.  The  bonds  were  made  made  payable  at  the 
end  of  twenty  years  from  the  time  of  their  issue,  ana  after  twenty 
years  the  State  might,  at  its  pleasure,  redeem  them. 

Hdd,  that  the  bonds  drew  fiye  per  cent,  interest  after  the  expiration  of 
the  twenty  years ;  but  that  interest  upon  (or  compound)  interest  could 
not  be  recoyered.  lb. 

JUDGE. 

1.  Inf'irior  OowrL — A  judge  or  magistrate  of  a  court  of  inferior  juris- 
diction, acting  in  a  matter  which  is  within  his  jurisdiction,  is  enti- 
tled to  the  same  immunity  accorded  to  a  judge  of  a  court  of  general 
jurisdiction.  State,  ex  reL,  y.  Wclner,  SOS 

2.  Samt. — In  such  a  case,  a  ludge  or  a  magistrate  of  a  court  of  limited 
jurisdiction  is  acting  within  his  jurisdiction  if  the  court,  oyer  which 
ne  presides,  has  jurisdiction  of  the  subject-matter,  and  he  has  ac- 
quired jurisdiction  of  the  persons  of  the  parties  litigant.  lb. 

3.  Same.—k  court  of  limited  jurisdiction  has  jurisdiction  of  the  subject- 
matter  In  a  giyen  case  if  it  has  jurisdiction  of  the  class  of  cases  to 
which  the  particular  case  belongs.  76. 

4.  Same. — A  magistrate  or  a  judge  of  any  court,  whether  of  general  or 
of  limited  jurisdiction,  only  exceeds  his  jurisdiction  so  as  to  incur 
ciyil  liability  where  he  acts  wholly  without  jurisdiction,  and  where 
the  authority  which  he  assumes  to  exercise  is  a  usurped  authority,  lb. 

6.  Same. — Where  a  court  of  limited  jurisdiction  has  jurisdiction  in  a 
eiyen  cause  of  both  subject-matter  and  of  the  parties,  an  application 
lor  a  change  of  yenue,  properly  made  and  erroneously  refused,  will 
not  render  the  judge  or  magistrate  liable  for  thereafter  assuming  to 
retain  jurisdiction  and  dispose  of  the  case.  lb. 

6.  Same. — Deciding  a  motion  for  a  change  of  yenue  is  a  judicial  act,  and 
the  immunity  accorded  for  such  decision  extends  to  the  consequences 
legitimately  flowing  therefrom.  Ih. 

7.  Same. — Mayor. — Change  of  Venue  Denied. — OwU  lAahiUty. — A  mayor 
who  maliciously,  or  corruptly,  refuses  to  grant  a  change  of  yenue, 
upon  proper  application  made,  in  a  case  pending  before  him,  is  not 
liable,  ciyilly,  to  the  person  applying  for  it,  although  such  person 
be  fined  and  imprisoned  as  a  result  of  the  trial.  Dietriehs  v.  Schaw^ 
43  Ind.  175 ;  Barkeloo  v.  Randall,  4  Blackf .  476 ;  KnUz  y.  Houiard,  70 
Ind.  174,  doubted.  lb. 


624  INDEX. 


JUDGMENT. 
See  Habeas  CoBPn& 

1.  Oottateral  Atiaek. — Suffieienei/  of  Notice  by  PubUoaiion. — When  notice  is 
given  by  publication  the  judgment  of  the  court  acting  upon  such 
notice,  that  the  publication  and  aflSdavit  upon  which  it  is  based  are 
sufficient  to  give  it  jurisdiction,  is  conclusive  upon  all  parties  as 
against  a  collateral  attack.  Fontaine  v.  Houston^  58  Ind.  316,  Brenner 
V.  Qtttdk,  88  Ind.  546,  and  Vizzard  ▼.  Tayior,  97  Ind.  90,  denied. 

OoodeU  ▼.  Starr,  198 

2.  InierloaUoryy  What  is  Not, — A  submission  of  a  case  for  trial  to  the 
court  upon  complaint  and  cross-complaint,  with  an  agreement  to 
allow  all  defences  to  be  given  in  evidence,  followed  hy  a  finding  that 
the  defendant's  railroad  ought  to  be  sold,  free  of  i^ll  encumbrance,  to 
make  assets  to  pay  its  indebtedness,  and  that  the  proceeds  of  the  sale 
ought  to  be  brought  into  court  with  leave  to  all  parties  to  the  ac- 
tion having  liens,  and  all  other  lien-holders  that  may  thereafter  be- 
come parties  to  the  action  before  final  hearing,  to  establish  their 
several  claims,  demands  and  liens,  and  their  priority,  as  a  lien  upon 
the  proceeds,  and  the  rights  of  all  such  lien-holders  ought  to  be  trans- 
ferred to  the  fund  arising  from  the  sale ;  followed  by  a  reservation 
that  the  court  reserves  for  its  future  adjudication  the  consideration 
and  determination  of  the  amount  of  the  claims  and  liens  and  their 
priority  as  liens  upon  the  proceeds  of  the  sale,  followed  by  a  final 
decree,  is  not  an  interlocutory  decree,  but  is  conclusive  upon  the 
parties.  Farmerif  eU,,  Oo.  v.  Oanada^eU,,  R,  W,  Go.,  S50 

3.  Sale  of  Railroad. — A  personal  judgment  against  a  railway  company 
must  be  enforced  against  the  entire  railroad  by  a  sale  thereof,  and 
not  by  a  sale  of  an  isolated  part.  lb. 

4.  Same, — lAen. — Defendant  Having  no  TtiU'to  Land. — If  the  defendant 
has  no  legal  title  to  the  land  the  judgment  against  him  is  not  a  lien 
thereon.  FaaJLan  v.  Sieme^  289 

5.  Same, — Extent  of  Lien, — A  judgment  is  a  lien  only  upon  the  debtor's 
interest  in  the  land  sought  to  be  subjected  to  it.  lb. 

6.  Enforcement  Enjoined.—- Insolvency  of  Plaintiff. — Lien  on  Defendant's  Land 
Owed  by  Plaintiff. — An  insolvent  judgment  creditor,  seeking  to  enforce 
his  judgment  generally,  who  has  conveyed  to  the  judgment  debtor, 
by  warranty  deed,  a  tract  of  land  upon  which  there  is  a  valid  mort- 
gage owed  by  such  creditor,  will  be  enjoined  until  such  mortgage  is 
satisfied,  regardless  of  the  fact  that  such  creditor  has  especially 
agreed  to  pay  it.  OilUtt  v.  Svllimin,  SS7 

7.  Collateral  Attack. — A  judgment  rendered  by  a  court  of  competent  juris- 
diction against  a  defendant  for  violating  the  statute  prohibiting  the 
obstruction  of  public  ditches  can  not  be  collaterally  attacked. 

Barrod  v.  Dismarey  SS8 

8.  Collateral  Attack. —  When  no  Appeal  Lies.— -Inferior  Court, — The  rule 
which  renders  the  judgments  of  a  court  of  competent  jurisdiction 
impervious  to  collateral  attack,  applies  as  well  where  no  appeal  lies 
as  to  cases  where  appeals  are  allowable,  even  to  the  judgments  of  a 
board  of  county  commissioners.  Loesnitz  v.  Sedingerf  4^9 

9.  Erroneous. — CoUaieral  Attack. — A  judgment  of  conviction  of  a  misde- 
nieanor  by  a  justice  of  the  peace  upon  an  affidavit  which  fails  to 
charge  a  public  offence,  while  erroneous,  is  not  void,  and  can  not  be 
attacked  collaterally.  McLaughlin  v.  £iEcAtMm,  474 

10.  Satisfaction  by  Sale. — A  sale  of  land  on  execution  or  order  of  sale 
which  has  not  been  set  aside,  is  a  satisfaction  of  the  judgment  to 
the  extent  of  the  net  amount  realized  by  the  sale.     Bay  v.  Jwrd/,  670 
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JURISDICTION. 

See  Criminal  Law,  25 ;  Tazbs,  1. 

JfVesumptiofi.— If  a  court  of  general  jurisdiction,  having  juriBdiction  over 
the  Bubject-matter  of  the  action,  render  judgment  in  the  cause,  it 
will  be  presumed,  in  the  absence  of  a  showing  to  the  contrary,  that 
the  jurisdiction  was  acquired  in  some  legal  manner  over  the  person 
before  the  rendition  of  such  judgment.  NiehoU  v.  StaU,  406 

JUROR. 
See  Jury,  2. 

1.  Mueondud, — Neno  TriaL — Where  a  juror,  when  asked  if  he  had  served 
as  a  juror  in  a  former  trial  of  the  same  case,  answered  that  he  had 
not,  and  thereupon  was  accepted  as  a  juror,  without  objection  from 
the  plaintiff,  who  was  present  at  the  former  trial  and  testified  as  a  wit- 
ness, and  knew  that  the  juror  had  served  on  the  former  trial,  when  he 
answered  that  he  had  not,  a  new  trial  will  not  be  granted  for  the  mis- 
conduct of  the  juror,  as  it  was  the  plaintiff's  duty  to  object  at  the  time. 

Buck  V.  Hu^heSf  46 

2.  Miaeonduel  of, — New  Trial, — Misconduct  of  a  juror  in  separating  from 
the  other  jurors,  after  they  had  retired  to  deliberate  of  their  verdict, 
without  the  permission  of  the  court,  and  remaining  out  of  sight  of  the 
bailiff  and  the  other  jurors  for  a  half  hour,  when  it  appears  that 
during  such  absence  he  did  not  communicate  with  any  one  m  relation 
to  the  case  or  upon  any  subject  connected  therewith,  is  not  such  mis- 
conduct as  to  authorize  a  new  trial. 

OUy  of  New  Albany  v.  MeOtiUoeh,  600 

JURY. 

1.  ifiwotidii«t— The  decision  of  the  trial  court  that  the  jury  is  not 
guilty  of  such  misconduct  as  justifies  the  granting  of  a  new  trial 
will  1^0^  ^  ^  t\3l\q^  be  reversed  by  the  Supreme  Court. 

SUvcM  V.  StevenMj  659 

2.  Samt. — Incampeterycy  of  Juror, —  Waiver. — By  allowing  a  juror  to  serve 
after  a  disclosure  in  court  of  his  incompetency,  all  objections  to  his 
competency  on  that  account  is  waived.  15. 

JUSTICE  OF  THE  PEACE. 
See  Execution,  2,  3 ;  Mandakus,  1. 

LABOR. 

Pr^erred  Claim, — AtsignmerU  for  Benefit  of  OrtdUors. — Act  cf  Marth  3d,  2886, 
Unrepealed.— The  act  of  March  3d,  1885  (Acts  1885,  p.  36),  which 
provides  that  all  debts  due  any  persons  for  manual  or  mechanical 
labor  shall  be  a  preferred  claim  in  all  cases  against  any  individual, 
co-partnership,  etc.,  where  the  property  shall  pass  into  the  hands 
of  an  assignee  or  receiver,  was  not  repealed  by  the  act  of  March 
17th,  1885  (Acts  1885,  p.  95),  and  is  in  full  force. 

EversoU  v.  Ckau,  297 

LANDLORD  AND  TENANT. 

1.  Leaie  to  Oo-TenanU— Holding  Over.—IAabiliiy  for  Rent — Where  the 
duration  of  the  tenancy  is  definitely  fixed  by  the  terms  of  the  agree- 
ment under  which  the  tenant  goes  into  possession  of  the  premises 
which  he  is  to  occupy,  and  he  continues  to  occupy  after  the  close  of 
the  term  without  a  new  contract,  the  rights  of  the  parties  are  con- 
trolled by  the  terms  and  conditions  of  the  contract  under  which  the 

Vol.  127.— 40 
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entry  was  made.    The  same  rule  applies  where  the  landlord  and 
tenant  hold  title  as  tenants  in  common  as  in  other  cases. 

Harry  v.  Harrys  91 

2.  Same, — Tenants  in  Common. — ImpronemenU  Made  and  Servion  Rendered  in 
Absence  of  Oontraet. — One  tenant  in  common  can  not  charge  his  co- 
tenant  for  improvements  voluntarily  made  upon  the  joint  estate,  nor 
for  voluntary  services  in  managing  it.  lb. 

3.  Same. — Improvements  and  Labor. — The  tenant  can  not  charge  his  land- 
lord for  improvements  made  upon  the  leased  property,  or  for  labor  per- 
formed on  the  premises,  in  the  absence  of  an  express  contract.        lb. 

4.  Same. — Counter- Claim. — Pleading. — In  an  action  for  rent  an  answer  in 
the  nature  of  a  counter-claim,  alleging  that  the  plaintiff  is  indebted 
to  the  defendants  for  labor  performed  in  pay  ins  taxes,  without  al- 
leging that  the  defendant  furnished  the  money  with  which  they  were 
paid,  is  bad.  lb. 

LAPSE  OF  TERM. 

See  CousTB. 

LEASE. 
See  In jXTKcnoN,  6 ;  Statutb  of  FnAuse,  3. 

1.  Beformation. —  Ind^iniUe  Description. —  Birol  Evidence  to  OompUle. —  A 
lease,  or  contract,  for  the  conveyance  of  land  must,  to  be  enforced 
contain  a  description  of  the  land ;  and  if  the  description,  so  far  as 
it  goes,  is  consistent,  but  does  not  appear  to  be  complete,  it  may  be 
completed  by  extrinsic  parol  evidence,  unless  a  new  description  is 
introduced  into  the  body  of  such  lease,  or  contract.  Such  evidence  is 
admissible  only  in  aid  of  the  lease,  or  contract,  not  to  contradict  it, 
nor  to  first  describe  the  land,  and  then  to  apply  the  description. 

Weaver  v.  SkipUyf  526 

2.  Sam/s. — "  Three-Cornered  TraeL^* — A  lease  of  a  tract  of  land  described 
as  '*  the  three-cornered  tract,"  in  a  certain  described  tract,  is  void, 
and  the  description  of  such  three-cornered  tract  can  not  be  supplied 
by  parol  evidence.  lb, 

LESSOR  AND  LESSEE. 

See  Neglioencb,  6 ;  Becbiveb,  1,  2. 

LICENSE. 
See  Easehbnt,  1. 

LIENS. 
See  Chattel  Mobtqaob,  8;  F&audui^ent  Conveyance,  1;  Judoment,  4  to  6. 

1.  Agisiei's  Lien. — Briar  Recorded  Mortgage. — The  lien  created  by  statute 
(section  5292,  R.  S.  1881)  in  favor  of  an  agister  is  subordinate  to 
the  lien  of  a  prior  recorded  mortgage.  Haneh  v.  Ripley ,  151 

2.  I^riority  BettDcen  Specific  Liens. — Holder  of  Cfeneral  Liens  can  not  Question. — 
Where  a  fund  in  court  is  insufficient  to  satisfy  all  specific  liens,  a 
creditor  having  only  a  general  equitable  lien  can  not  complain  be- 
cause one  of  the  specific  lien-holders  is  decreed  a  greater  part  of  the 
fund  than  he  is  entitled  to  as  against  the  other  specific  hen-holders. 

Farmers^  <ae.f  Co.  v.  Canada^  ete.,  22.  W.  Co.,  250 

3.  Same. — Payable  out  of  Specific  Part  of  Fund. — Failure  to  eo  Decree  not 
En'or. — A  mechanic  holding  a  lien  awarded  his  full  claim  out  of  a 
fund  in  court  can  not  complain  because  it  was  not  made  payable  out 
of  the  allowance  made  to  another  claimant  of  a  part  of  the  fund.    lb. 

4.  Same. — Creditors  Holding  Oeneral  Equitable  Liens  can  not  Dtfeai  Speafe 
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Liens  on  Corporate  Property. — Creditors  obtain] Dg  a  general  eqaitable 
lien  against  an  insolvent  corporation  upon  funds  brought  into  couri 
for  distribution,  have  a  lien  onlv  against  the  corporation  and  its 
shareholders  and  not  against  lien- holders  who  have  specific  prior  liens 
upon  the  corporate  property  created  belore  the  court  received  the 
fund.  lb, 

LIFE  INSURANCE. 

1.  Inaurable  IniertU, — A  creditor  has  an  insurable  interest  in  the  life  of 
his  debtor. 

2.  Same, — Judgment  Debtor, — AtgignmerU  of  Poliey, — Durew, — Estoppel, — 
Where  a  debtor  assigns  a  policy  of  insurance  on  his  life  to  his  creditor 
to  secure  a  debt,  and  acquiesces  in  the  assignment  for  many  years, 
taking  no  steps  to  avoid  it,  and  knowing  that  it  was  necessary  to  pay 
the  premiums  to  keep  it  alive,  he  can  not,  in  a  suit  on  the  policy, 
avoid  the  assignment  on  the  ground  of  duress.  lb. 

8»  FdUse  Answers, — AaenCs  Knowledge  of  Falsity. — If  an  applicant  for  life 
insurance,  in  good  faith,  gives  truthful  answers  to  such  questions  as 
are  asked  him.  but  the  agent  of  the  company,  whether  purposely  or  not, 
without  the  knowledge  or  consent  ot  the  assured,  inserts  false  an- 
swers, the  wrong  is  that  of  the  company  and  not  that  of  the  assured ; 
and  the  company  is  estopped  to  contest  the  validity  of  a  policy  issued 
thereon,  although  bv  the  terms  of  such  policy  such  answers  and  the 
application  containing  them  are  a  part  of  the  contract  of  insurance, 
and  the  assured  warrants  that  all  answers  given  are  true. 

Oermania  L,  Ins,  Co,  v.  Lunkenheimer,  6S6 

4,  Same, — Failure  to  Read  Application  Prepared  by  Agent  of  Insurer, — Ref- 
ormation  of  Application. — An  assured,  who  has  fully,  truthfully,  and 
in  good  faith  answered  all  the  required  questions  put  to  him  by  the 
agent  of  an  insurance  compsny.  is  not  guilty  of  negligence  in  sign- 
ing the  application  when  such  agent  has  prepared  it,  without  read- 
ing it.  It  is  immaterial  whether  the  agent  acted  dishonestly  or  mis- 
takenly. Nor  is  it  necessary  to  reform  such  spplication  in  order  to 
secure  a  recovery  on  the  policy.  lb. 

6.  Same. — PUadina  not  Necessary  to  Show  Company  is  Forbidden  to  Set  up 
an  Estoppel, — Presumption. — In  an  action  on  such  an  application  it  is 
not  necessary  to  allege  that  the  company  is,  by  its  charter,  estopped 
to  set  up  the  illegal  acts  of  the  agent  to  avoid  the  policy  issued 
upon  such  application.  If  such  charter  authorizes  such  a  course 
the  company  must  plead  it  as  a  defence.  There  is  no  presumption 
that  the  company's  charter  contains  anything  so  at  variance  with 
settled  principles  of  law.  lb. 

"  LtCRATIVE  OFFICR" 
See  Office  and  Offioeb,  1. 

MALICIOUS  PROSECUTION. 

Evidmee. — Where  a  mother  and  her  thirteen-year-old  son  living  with  her 
were  arrested  for  larceny  and  acquitted,  evidence  of  the  bad  reputa- 
tion of  the  mother  for  honesty  is  inadmissible  on  behalf  of  the  de- 
fendant in  an  action  by  the  son  for  malicious  prosecution. 

Bruce  V.  Tyler,  46S 

MANDAMUS. 

See  Schools  akd  Sohool  Districts,  4 ;  State,  2 ;  Stbbetb  aitd  Al- 
leys, 7. 

1.  To  Justice  </  the  Peace, — Dismissal  (^Action. — Jvdgment  for  Costs, — Is- 
guanee  of  Ezeeution. — Where  a  civil  suit  is  dismissed  by  a  justice  of 
the  peace  for  want  of  prosecution,  he  may  be  compelled  by  mandamus 
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to  enter  a  judgment  in  favor  of  the  defendant  against  the  plaintiff  for 
his  costs,  and  to  issue  an  execution  thereon.  StaU,  ex  rd,,  y.  EngU,  467 

2.  Governor  Can  Not  be  Mandated. — The  courts  can  not,  by  mandamus^  com- 
pel the  Governor  of  this  State  to  act  in  matters  affecting  his  guberna- 
torial duties.  Mandamus  does  not  lie  to  compel  him  to  issue  a  com- 
mission to  a  person  claiming  to  be  elected  to  an  office.  Oray  v.  State, 
ex  reL,  72  Ind.  567,  distinguished.  Hovey  v.  StaUy  ex  rel.,  589 

MARRIED  WOMAN. 

Controjet  of  Suretyship. — Egioppel. — A  husband  and  wife  executed  a  second 
mortgage  upon  two  parcels  of  land,  one  of  which  was  owned  by  the 
husband  and  wife  jointly,  the  other  by  the  husband  in  severalty, 
to  indemnify  the  mortgngees  against  loss  as  sureties  for  the  husband. 
To  enable  the  husband  and  wife  to  borrow  money  to  discharge  the 
lien  of  the  first  mortgage  and  thereby  to  avoid  a  threatened  fore- 
closure, the  indemnifying  mortgage  was  released  on  the  agreement 
of  the  husband  and  wife  to  execute  a  junior  mortgage  in  place  of  the 
released  mortgage,  and  assign  to  the  mortgagees,  as  collateral  secur- 
ity, a  note  belonging  to  the  wife. 

Held,  that  the  wife  was  the  surety  of  the  husband  in  the  entire  transac- 
tion ;  that  she  was  entitled  to  the  possession  of  the  note  pledged  as  col- 
lateral security,  not  being  estopped  to  assert  her  right  to  the  possession, 
as  the  mortgagees,  with  knowledge  of  the  facts,  were  chargeable  with 
knowledge  of  the  legal  consequences.  Wo^y.  Zimmerman,  4^6 

MASTER  AND  SERVANT. 

1.  Known  Danger. —  Assumption  of  Bisk. — An  employee  assumes  all  the 
risks  incident  to  the  service  into  which  he  enters,  but  where  the  neg- 
ligent breach  of  duty  on  the  part  of  the  employer  augments  the  haz- 
ards of  the  service  the  employee  may,  unless  by  voluntarily  contin- 
uing in  the  employer's  service  he  has  assumed  such  danger,  hold  the 
employer  accountable  for  an  injury  caused  by  such  negligent  breach 
of  auty.  Rogers  v.  Leyden,  50 

2.  *Siame. — Concurrent  Negligence  of  Master  and  Fellow-Servanl. — Where  the 
master  is  negligent  he  is  responsible,  although  the  negligence  of  a 
fellow-servant  may  have  concurred  in  bringing  injury  upon  the 
plaintiff.  lb. 

3.  Same. — Continuance  in  Service  After  Danger  Increased. — InsAruetion. — An 
employee  who  voluntarily  remains  in  his  employer's  service  after  its 
danger  has  been  increased  by  the  employer's  negligence,  can  not  re- 
cover, since  he  assumes  the  risk  from  such  known  danger ;  but  this 
rule  does  not  apply  where  the  employer  promises  to  take  steps  to 
remove  the  threatened  danger.  Hence,  it>  is  not  error  to  refuse  ^n 
Instruction  unqualifiedly  asserting  that  if  the  employee  remains  in  the 
service  after  he  acquires  knowledge  of  the  increased  danger  he  can 
not  recover.  Such  instruction  is  erroneous  also  for  the  reason  that 
knowledge  that  a  master  is  not  discharging  his  duty  in  making  safe 
the  place  where  he  requires  his  employees  to  work  will  hot  defeat  a 
recovery  by  an  employee  injured  by  the  master's  neglect  of  duty, 
unless  it  is  inferable  that  the  breach  of  duty  augment^  the  dangers 
of  the  service.  lb. 

4.  Sami. — Both  the  question  as  to  whether  there  was  a  negligent  breach 
of  duty  b^  the  employer,  and  the  question  as  to  whether  such  a  breach 
of  duty  increas(>a  the  dangers  oi  the  service,  are,  generally,  ques- 
tions of  fact.  If  only  one  inference  can  be  drawn  from  the  facts,  and 
the  facts  are  uncontested,  the  question  may  be  one  of  law ;  but  where 
the  facts  are  controverted,  or  where  more  than  one  inference  may  be 
reasonably  drawn  from  the  facts,  the  question  is,  generally,  one  of  fact 
for  the  jury.     Where  more  than  one  inference  may  be  drawn  from 
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the  facts  establiuhed  by  the  eyidence,  the  questions  as  to  what  infer- 
ences shall  be  deduced  are,  usually,  questions  of  mingled  law  and  fact, 
and  must  be  submitted  to  the  jury  under  appropriate  instructions 
as  to  the  governing  rule  of  law.  lb. 

6.  Same, — CorUrilmtory  Ifegligenee. —  Assumption  cf  Risk. —  Inslmetion. — 
Where  it  is  a  material  question  whether  the  employee,  having 
knowledge  of  the  danger,  assumed  it  as  one  of  the  risks  incident  to 
his  service,  an  Instruction  treating  the  employee's  knowledge  as  affect- 
ing only  the  question  of  contributory  negligence,  while  erroneous,  is 
not  ground  for  reveisal,  where  other  instructions  treat  his  knowledge 
as  affecting  the  assumption  of  the  risk,  and  the  jury  find  specially 
that  the  employee  did  not  have  knowledge  of  the  increased  peril.    lb. 

MAYOR. 
See  Judge,  7. 

MECHANIC'S  LIEN. 
See  Constitutional  Law,  2 ;  Batlboad,  4  to  10 ;  Sub-Contbactor. 

1.  Provision  for  Emforeement, — A  mechanic  who  repairs  a  chattel  has  a  lien 
upon  it,  which  he  may  enforce  under  sections  5304  and  5305,  B.  S.  1881. 
The  former  section  doe6  not  declare  a  lien,  but  provides  the  manner 
of  enforcinff  the  common  law  lien  given  to  a  mechanic  making  repairs 
on  a  chattel.  Wails  v.  Sweeney,  116 

2.  Same. — SuUule  Liberally  Construed. — The  statute  providing  for  the  en- 
forcing of  the  lien  upon  the  article  repaired  must  be  liberally  con- 
strued, lb, 

3.  Same, — Mechanic  Furnishing  Materials, — A  mechanic  who  furnishes  the 
materials  with  which  to  alter  or  repair  a  chattel  intrusted  to  him  for 
that  purpose  has  a  lien  thereon,  as  much  so  as  if  the  owner  of  such 
chattel  furnished  such  materials.  lb. 

4.  Same. — IViorUy  of  Mechanic's  and  Chattel  Mortgage  Liens. — If  a  mort- 
gagor, by  the  terms  of  the  mortgage,  retains  for  a  long  time  the  pos- 
session of  the  chattel  mortgaged,  and  retains  it  lonc^  after  the  debt 
secured  is  due,  for  the  purpose  of  earning  money  witn  which  to  pay 
off  the  mortgage  debt,  the  presumption  is  that  such  chattel  is  to  be 
kept  in  repair ;  that  it  would  be  intrusted  to  a  mechanic  to  make  the 
necessary  repairs,  and  such  mechanic  has  a  lien  for  such  repairs  that 
is  superior  to  the  lien  of  the  mortgagee.  lb. 

5.  Same. — Mortgagor  Agent  of  Mortgagee, — If  a  mortgagee,  even  by  the 
terms  of  the  mortgage,  permits  the  mortgagor  to  retain  the  prop- 
erty mortgaged  for  a  long  period  of  time,  when  it  is  property,  as 
a  railroad  locomotive,  liable  to  need  repairing,  the  court  will  presume 
that  he  constituted  the  mortgagor  his  agent  to  employ  a  proper  person 
to  make  such  repairs  when  necessary,  and  the  lien  thus  created  will 
be  held  superior  to  the  mortgage  lien.  lb. 

6.  Same. — Sale  to  Enforce  a  Mechanic?^  Lien. — A  sale  under  sections  5304 
and  5305,  B.  S.  1881,  when  their  terms  have  been  complied  with, 
passes  to  the  purchaser  a  complete  title  to  the  property  purchased,    lb. 

7.  Same. — Quieting  Title  to  Personalty. — A  defendant,  who  has  a  title  to 
a  chattel  whicli  is  superior  to  the  lien  of  a  chattel  mortgage  thereon, 
may  file  a  cross-complaint  in  a  foreclosure  proceeding  to  quiet  his 
title  thereto  ;  and  if  the  plaintiff  dismiss  such  proceeding  the  defend- 
ant may  proceed  on  his  cross-complaint  to  quiet  his  title  to  such 
chattel.  lb. 

8.  Repeal  of  Statute. — Enforcement  of  Lien. — The  right  to  a  mechanic's  lien 
is  determined  bv  the  statute  in  force  when  the  material  is  furnished 
or  the  labor  performed.     Such  lien  can  not  be  taken  away  nor  the 
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remedy  for  its  enforcement  materially  impaired ;  and  if  the  statute 
giving  it  is  repealed  the  courts  will  still  qnforce  it  in  accordance  with 
the  remedy  given  by  such  repealed  statute;  yet,  if  the  repealing  stat- 
ute provides  an  adequate  remedy,  the  lien  must  be  enforced  by  the 
law  existing  at  the  time  of  bringing  the  action. 

Goodbub  V.  Estate  of  Homung,  181 

9.  Saine, — Presumption  oa  to  Time  Material  toos  FumUhed. — In  an  action  to 
enforce  a  mechanic's  lien,  where  a  note  had  been  given  for  the  amount 
of  material  furnished  or  labor  performed. 
Heldf  that  the  presumption  was,  in  the  absence  of  evidence,  that  the  last 
of  the  material  was  furnished  and  the  last  of  the  labor  was  performed 
at  the  time  the  note  bore  date.  lb, 

10.  Same. — Insolvent  Owner  of  Building. — Prejerred  Claims. — The  act  of  March 
9, 1889  (Acts  1889,  p.  257  ;  Elliott's Supp.,'8ection  1705)  gives  a  prefer- 
ence, where  the  owner  of  the  building  is  in  failing  circumstances  or  in- 
solvent, both  to  the  laborer  and  to  the  material  man.  lb. 

11.  Same. — Such  preference  will  not  entitle  the  holder  of  the  preferred 
claim  to  payment  in  full  out  of  the  general  assets  of  the  estate,  but  it 
is  a  speclnc  preference  reaching  only  the  specific  fund  derived  from  the 
property  to  which  the  lien  would  attach.  lb. 

12.  Same. — FhUure  to  Oive  Notice  — Amendment  of  1889. — Pr^etred  CZatnu. 
— Material  was  furnished  while  the  act  of  March  6,  1883  (Acts  1883, 
p.  140 ;  Elliott's  Su pp.,  section  1688)  whs  in  force,  which  act  required 
notice  of  intention  to  hold  a  lien  to  be  given  within  sixty  days  after 
the  material  was  furnished.  Fifty-seven  days  after  the  material  was 
furnished  for  a  house,  the  act  of  March  9, 1889  (Acts  1889,  p.  257 ; 
Elliott's  Supp.,  section  1705)  was  amended,  which  amendment  pro- 
vided, in  addition  to  the  provisions  of  the  act  of  1883,  for  the  acqui- 
sition of  a  lien  whether  notice  was  filed  or  not;  and,  in  case  of  the 
insolvency  of  the  owner  of  the  building,  that  the  claims  of  the  ma- 
terial man  or  laborer  should  be  a  preferred  debt. 

JBeid,  that  the  failure  to  eive  notice  before  the  act  of  1883  was  repealed 
did  not  prevent  the  foreclosure  of  the  lien  acquired  in  furnishing  the 
materials,  that  such  lien  could  be  enforced  without  giving  notice,  and, 
the  owner  of  the  building  being  insolvent,  that  the  claim  could  be  en- 
forced as  a  preferred  one.  lb. 

13.  Right  to. — Compliance  with  Statute. — Retults. — The  acquisition  of  a  me- 
chanic's lien  results  from  a  compliance  with  the  requirements  of  the 
statute,  and  is  not  affected  by  the  consequences  which  flow  from  its 
acquisition.  FarmerSj  etc.,  Co.  v.  Canada,  etc..,  R.  W.  Co.,  SoO 

14.  Same. — Einforcement. — Over  the  question  of  enforcement  the  holder  of 
a  lien  has  no  control.  He  has  a  right  to  have  it  enforced  as  the  law 
directs,  and  not  otherwise.  He  must  pursue  the  terms  of  the  statute,  lb. 

15.  Notice. — Sufficieney  of.— A  notice  from  a  material  man  of  his  intention 
to  hold  a  lien  ''for work  and  labor  done  and  material  furnished  by 
me  in  the  construction  and  erection  of  said  house,  which  work  and 
labor  done  and  material  furnished  was  done  and  furnished  by  me  at 
your  special  instance  and  request,"  sufficiently  shows  that  the  ma- 
terial was  furnished  for  the  owner's  building.  I^ewhouse  v.  Morgan,  4^6 

16.  Same. — A  notice  to  the  owner  from  a  material  man  of  his  intention  to 
hold  a  lien  is  sufficient,  whether  oral  or  written,  if  it  puts  the  owner 
on  his  guard,  and  enables  him  to  take  steps  to  protect  himself  against 
loss.  lb. 

MERGER. 

See  CONTRACT,  3. 
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MISCONDUCT. 
See  Abgument  of  Counsel  ;  Jubob;  Jury,  1. 

MITTIMUS. 
See  Cbihinax  Law,  24. 

MONOPOLY. 

Stale  or  Munieipality  QratUing. — OonstittUion. — As  a  general  rale  neither 
the  State  nor  a  municipal  corporation  can  grant  or  create  a  monop- 
oly. The  clause  in  the  Constitution  forbidding  the  granting  of 
"privileges  or  immunities  which  upon  the  same  terms  shall  not 
equally  belong  to  all  the  citizens,"  does  not  declare  all  monopolies 
unlawful.  That  clause  applies  only  to  such  things  as  are  of  common 
right,  and  is  merely  to  be  applied  to  such  things  as  are  in  their  nature 
a  monopoly.    Indianapolist  ete.,  R.  R,  Co.  v.  OUizens,  etc.,  R,  R.  Ob.,  S69 

MORTGAGE. 

1.  Action  to  FortdoM, — Plea  of  Payment. — Suffieienof  (^Evidence. — In  an  ac- 
tion on  a  mortgage  alleged  to  have  been  lost,  where,  as  tending  to  es 
tablish  a  plea  of  payment,  one  witness  testifies  that  the  plaintiff  told 
him  that  ''  the  mortgagor  had  lifted  the  mortgage,"  and  another 
testified  that  she  saw  the  mortgage  in  the  possession  of  the  mortgagor, 
a  verdict  for  the  defendant  will  not  be  disturbed  as  unsupported  by 
the  evidence.  Daubenspeck  v.  Pooly  S64 

2.  R^orrruUion  After  Foredosttre  and  Sale. — Where,  by  mutual  mistake  of 
the  parties,  the  description  of  the  mortgaged  premises  is  so  defective 
that  no  title  will  pass  under  a  sale,  or  where,  by  such  mutual  mistake, 
land  is  described  which  does  not  belong  to  the  mortgagor,  instead 
of  land  which  does,  there  may  be  a  reformation  of  the  mortgage 
even  after  sale.  Ray  v.  FerreUj  570 

3.  Same. — Debt  ExUnguished  by  Sale  of  Land  under  Decree. — In  case  of  such 
a  mutual  mistake  in  the  land  intended  to  be  mortgaged,  yet  if  land  is 
mortgaged  which  is  owned  by  the  mortgagor,  and  there  is  a  foreclosure, 
sale  and  purchase  thereunder  by  the  mortgagee,  and  the  amount  of 
the  bid  is  the  amount  of  the  debt  due,  and  the  land  purchased  is  worth 
in  value  the  amount  of  the  bid,  the  debt  is  paid,  the  mortgage  extin- 
guished, and  there  can  be  no  reformation.  J6. 

MUNICIPAL  CORPORATION. 
See  Constitutional  Law,  1. 

1.  Street  Improvement. — Enjoining. — Before  the  courts  will,  at  the  suit  of 
an  abutting  land-owner,  enjoin  municipal  authorities  in  making  street 
improvements,  at  the  public  expense  at  least,  it  must  be  shown  that 
there  has  been  a  clear  invasion  of  the  rights  of  such  complaining 
land-owner.  Town  of  Marion  v.  Skillman,  ISO 

2.  Same. — Irreparable  Injury. — Before  an  injunction  will  be  granted,  in 
such  an  instance,  it  must  be  shown  that  unless  granted  the  abutting 
lot-owner  would  suffer  irreparable  injury.  lb. 

3.  Same. — Power  to  Assess  for. — A  city  or  town  can  not  compel  abutting 
land-owners  to  pay  for  street  improvements  unless  empowered  so  to 
do  by  statute ;  and  when  so  empowered,  the  statute  will  be  strictly 
construed.  lb. 

4.  Same. — ImprovemerU  at  Public  Expense. — The  power  to  make  street  im- 
provements, to  be  paid  for  out  of  the  city  or  town  treasury,  is  liberally 
construed  ;  and  it  is  the  exercise  of  a  corporate  function  that  is  im- 
plied from  the  general  words  of  the  act  of  incorporation.  lb. 

6.  Same. — Repairing. — Power  to  assess  abutting  lot-owners  with  the  cost 
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of  grading  and  paving  a  street  does  not,  of  itself,  authorize  a  city  or 
town  to  assess  soch  owners  with  the  cost  of  repairing  such  street.  /6. 

6.  Same.'^Narrowing  ImprovemerU  (^Sidewalk. — A  city  or  town  is  not  com- 
pelled to  pave  a  sidewalk  to  the  full  width  it  has  been  formerly  paved, 
from  that  fact  alone ;  but  it  may  narrow  such  improvement  when  it 
repaves  it.  /6. 

7.  Same. —  Width  of  Sidewalk. — Town  trustees  have  the  power  to  deter- 
mine what  the  width  of  a  sidewalk  shall  be ;  and  they  are  not  re- 
quired to  make  it  of  uniform  width  throughout  the  entire  length  of 
the  street,  nor  to  make  the  improvement  of  such  sidewalk  for  the  en> 
tire  length  of  a  uniform  width.  /&. 

8.  DefBctive  Sidewalk. — Adionfor  Pea^BOfnal  Injuries. — Contributory  Negligence. 
— In  an  action  for  damages  for  injuries  resulting  from  a  fall  into  a 
cellar-way  in  defendant's  sidewalk,  the  fact  that  plaintiff  was  blind 
does  not  authorize  the  conclusion  that  be  was  guilty  of  contributory 
negligence  as  against  an  averment  that  he  was  free  from  fault. 

9.  Same. — Safety  of  Streets. — Not  Insurer  of. — A  municipal  corporation  is 
not  an  insurer  of  the  safety  of  its  streets,  and  to  char^  it  with  lia- 
bility for  injuries  resulting  from  defects  in  its  streets  it  must  be  af- 
firmatively shown  that  the  municipality  was  guilty  of  negligence.  lb. 

10.  Same. — Negligence. — Question  of  Fact. — It  can  not  be  adjudged  as  a 
pure  matter  of  law  that,  irrespective  of  all  questions  of  locality  and 
surroundings,  a  municipal  corporation  is  liable  for  an  injury  received 
by  a  person  who  falls  into  an  opening  made  for  a  stairway  where  the 
entrance  only  is  left  open.  lb. 

11.  Defective  Sidewalk. — Personal  Injuries. — Heading. — OomplainL — A  com- 
plaint against  a  citv  to  recover  for  an  injury  in  consequence  of  a  de* 
fective  sidewalk,  which  alleges  that  a  sidewalk  had  been  negli^ntly 
left  out  of  repair  and  unsafe  for  use,  of  which  the  city  had  notice  for 
more  than  a  month ;  that  while  plaintiff  was  carefully  walking  along 
it  in  the  night-time,  it  gave  way  under  his  weight,  by  reason  of  its  de- 
cayed condition,  and  he  was,  without  fault  on  his  part,  precipitated 
down  an  embankment,  sustaining  injuries,  states  a  cause  of  action. 

Oity  of  New  Albany  v.  MeOuUoeh,  500 

12.  Same. — Failure  to  Place  Signals.— Quch  complaint  is  not  defective  for 
failing  to  allege  that  proper  signals  of  the  dangerous  condition  of  the 
sidewalk  were  negligently  omitted  to  be  placed  so  as  to  warn  travel- 
lers of  its  dangerous  condition.  lb. 

13.  Same. — Defence  Admissible  under  General  Denial  may  be  Struck  Out. — 
An  answer  to  such  complaint,  pleaded  with  the  general  denial,  which 
alleges  that  the  plaintiff  knew  the  defective  condition  of  the  side- 
walk, but  that,  notwithstanding  such  knowledge,  he  voluntarily,  and 
of  his  own  free  will,  ventured  to  travel  on  the  same,  and  assumed 
the  risk  of  his  journey  thereon,  may  properly  be  stricken  out,  since 
it  alleges  only  such  matters  as  are  admissible  under  the  general  de- 
nial. *  lb. 

14.  Same. — Defence. — In  such  action  an  answer  alleging  that  the  city  was 
indebted  up  to  the  constitutional  limit,  and  had  no  funds  available 
for  the  repair  of  its  streets  and  sidewalk,  presents  no  defence,  since 
a  city  has  power  under  sections  3162,  3164,  3165,  R.  8.  1881,  to  repair 
its  streets  and  sidewalks  at  the  expense  of  adjacent  property-owners.  R. 

MURDER. 

See  Criminal  Law,  2,  4  to  11. 

NEGLIGENCE. 

See  Municipal  Corporation,  10. 

1.   PersoTial  Injury. — Fall  I%rough  Trap-Door  in  Store- Room. — In   an  ac- 
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tioD  by  the  plaintiff  against  the  defendants  for  damages  resulting  from 
injuries  sustained  bj  the  plaintiff  in  falling  through  a  trap-door  in 
the  store-room  of  the  defendant,  it  apf)eared  that  on  the  occasion  of 
the  injury  the  plaintiff,  a  lady  about  fifty  years  old,  and  a  stranger 
at  the  store,  on  ner  way  to  the  rear  of  the  store-room  where  the  article 
she  desired  to  purchase  was  kept,  passed  over  a  trap-door  in  front 
of  the  counter,  used  for  entering  the  cellar,  not  noticing  it;  desiring 
a  different  grade  of  the  article  from  that  shown  her  she  was  di- 
rected towara  the  front ;  while  she  was  looking  at  the  first  article  the 
trap-door  was  opened  for  an  employee  to  enter  the  cellar,  and,  as 
the  custom  was,  the  door  was  left  open  until  he  returned  and  another 
employee  kept  guard ;  the  plaintiff^  started  to  go  as  directed,  and  not 
seeing  the  trap  door  or  haviiig  any  knowledge  of  its  existence,  fell 
through  it  and  was  injured.  There  was  evidence  that  the  plaintiff's 
eyesight  was  ordinarily  good,  and  that  her  hearing  was  only  slightly 
defective.  As  to  the  character  of  the  warning  given,  whether  sufii- 
cient  or  not,  the  evidence  was  conflicting. 
Hddy  that  the  questions  whether  the  plaintiff  was  guilty  of  contributory 
negligence,  or  whether  the  warning  was  sufficient,  are  for  the  jury,  and 
that  a  verdict  for  the  plaintiff  will  not  be  disturbed. 

Brosnan  v.  Sweetseft  1 

2.  Same, — Evidence. — Where  one  of  the  defendants  testified  as  to  the  neces- 
sity of  maintaining  the  trap-door  at  the  place  where  it  was  located 
and  the  impracticability  of  placing  any  railing  around  it  or  otherwise 
guarding  customers  against  danger,  except  by  having  an  employee 
to  watch  it  when  open,  it  was  not  error  for  the  court  to  permit  plain- 
tiff's counsel,  on  cross-examination,  to  ask  the  defendant  whether 
the  trap-door  could  not  have  been  placed  back  of  the  counter,  and 
if  it  would  not  have  been  less  dangerous  at  such  point.  lb. 

3.  Same. — Damages. —  Value  ^  Nurse^s  Services. — Evidence. — In  an  action 
for  damages  for  personal  injuries  the  reasonable  value  of  properly 
nursing  and  caring  for  the  injured  person  is  an  element  of  damages. 
The  testimony  of  the  physician  of  the  plaintiff  as  to  the  value  of 
the  services  of  the  nurse  who  treated  her  during  her  illness  caused 
by  the  injury,  is  competent,  although  the  services  were  rendered  gra- 
tuitously.  lb. 

4.  Pleading. — ParticularUy. — Ind^nUeness. — In  an  action  for  negligence 
it  is  not  necessary  that  the  complaint  specify,  with  any  great  degree 
of  particularity,  the  elements  entering  into  the  cause  of  the  action 
in  order  that  it  may  withstand  a  demurrer.  If  the  defendant  de- 
sires a  more  particular  statement,  a  motion  that  it  be  inserted  is  the 
proper  practice.  Deller  v.  Bofferberthf  4H 

6.  Same. — Steam  Engine  oui  cf  Repair. — A  steam  engine  in  use  which  is  so 
out  of  repair  as  to  be  in  an  unsafe  condition  for  such  use  is  a  nui- 
sance, lb. 

6.  Same. — Lessor  not  Liable. — A  lessor  is  not  liable  for  an  explosion  of 
steam  boilers  he  leases  to  a  lessee  caused  by  defects  arising  therein 
subsequently  to  the  lessee's  taking  possession  thereof,  even  though 
they  be  in  such  a  condition  that  they  will  naturally  become  dangerous 
if  the  tenant  fails  to  repair  them.  76. 

7.  When  Qtiestion  of  Law  and  when  of  Fad. — Where  an  inference  of  negli- 
gence may,  or  may  not,  be  reasonably  drawn  from  admitted  facts, 
the  case  is  ordinarily  for  the  jury  under  proper  instructions,  but 
where  only  one  inference  can  be  reasonably  drawn  from  the  facts 
the  question  of  negligence  is  one  of  law  for  the  court. 

City  of  Franklin  v.  HarteTj  44^ 

8.  Contributory. — Crossing  Track. — Approaching  Train  Obscvred  by  Cars  Stand' 
ing  on  Side- Track, — A  child  seven  years  of  age  attempting  to  cross  a 
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railroad  track  at  a  street  crossing,  when  a  train  standing  on  such 
crossing  is  so  moved  as  to  give  a  clear  passage  way,  is  not  guilty  of 
such  coutributory  negligence  as  will  defeat  a  recovery  by  its  father, 
if  another  train  on  an  opposite  and  parallel  track,  and  only  a  few  feet 
from  the  first  track,  unseen  by  the  child,  suddenly  strikes  and  injures 
such  child  in  attempting  to  cross  the  second  track,  when  if  it  had 
remained  standing  between  the  tracks  it  would  have  escaped  injury. 

Louitville,  eU,y  R  W.  Co.  v.  Etuh,  546 

NEW  TRIAL. 

See  Dbainaob,  3 ;  Highway,  3;  PabttfioKi  5. 

Refmal  of  AppliocUion  for  Ckmiinuanee, — The  refusal  of  an  application  for  a 
continuance  on  the  ground  of  the  absence  of  a  witness  is  not  cause  for 
a  new  trial  where  the  facts  expected  to  be  proved  by  the  absent  wit- 
ness were  proved  by  another  witness  as  fully  as  it  was  possible  to 
prove  them.  SchloUer  v.  State,  ez  rd,,  4^S 

NOTICE. 

See  Mechanic's  Libn,  12, 15, 16 ;  Vendor  and  Pubchabeb. 

NOTICE  BY  PUBLICATION. 
See  Judgment,  1. 

NUISANCE. 
See  NEGiiiGENOE,  5. 

OBSTRUCTION  OF  HIGHWAY. 
See  Stbeets  and  Axleys,  1,  2,  7. 

OCCUPYING  CLAIMANT. 
See  Real  Estate,  A9T10N  to  Reooveb,  1,  3. 

OFFICE  AND  OFFICER 

1.  ** Lucrative  Office," — What  is. — The  office  of  trustee  of  the  Institute  for 
the  flducation  of  the  Deaf  and  Dumb  and  the  office  of  school  trustee 
are  lucrative  offices  within  the  meaning  of  section  9,  article  2,  of  the 
Constitution.  Chambers  v.  StaiCj  ex  rd.,  365 

2.  Same, — Office  of  School  Trtutee, —  Vaoaiion  of. — The  acceptance,  therefore, 
of  the  former  office  by  an  incumbent  of  the  latter  vacates  the  latter.  lb. 

3.  Same. — Forfeiture. — Information. — Necessary  Averments. — In  an  action  to 
oust  such  incumbent  from  the  office  vacated,  the  information  is  suf • 
cient  if  it  states  such  facts  as  show  a  forfeiture  of  the  office.  Sec- 
tion  1131,  R.  S.  1881.  lb. 

PARENT  AND  CHILD. 
See  Cbiminal  Law,  20 ;  Damages. 

PARTIES. 
See  Will,  1. 

PARTITION. 

See  Advancement,  2 ;  Descent,  2. 

1.  Action  by  Assignee  in  Insolvency. —  Recording  of  Deed  of  AssignmenL-^ 
Sufficiency  of  Allegation  as  to. — In  an  action  for  partition  by  the  as- 
signee of  an  insolvent  debtor,  an  allegation  in  the  complaint  that  the 
deed  of  assignment  was  duly  filed  and  recorded  in  the  recorder's  of- 
fice of  the  county  in  which  the  assignor  resided  and  In  which  the 
real  estate  is  situated,  shows  a  compliance  with  the  requirement  of 
section  2663,  R.  S.  1881,  that  the  deed  shall  be  filed  with  the  re- 
corder of  the  county  in  which  the  assignor  resides  within  ten  days 
after  its  execution,  and  be  recorded  as  other  deeds.   JetDctt  v.  Perrette^  97 
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2.  Same. — Deed  of  Assignment. — Ezhibit. — The  deed  of  assignment  is  not 
the  foundation  of  such  action,  and  the  assignee  is  not  required  to 
file  a  copy  of  the  instrument  with  the  complaint  as  an  exhibit.      Jb. 

3.  Same, — Action  for, — Leave  of  Court. — An  assignee  in  insolvency  can 
not  maintain  an  action  for  partition  as  a  matter  of  course.  Unless  he 
makes  it  appear  that  it  will  be  to  the  interest  of  his  trust  to  bring  the 
action,  and  that  he  is  acting  under  the  direction  of  the  court,  his 
action  will  fall.  lb. 

4.  CoUateral  AUaek. — A  partition  sale  after  it  is  confirmed  can  not  be 
collaterally  attacked  on  the  ground  that  the  commissioner,  who  was 
the  attorney  of  the  complaining  party,  entered  into  a  conspiracy  to 
defraud  the  plaintiff  of  his  right  in  the  land  sold.  An  independent 
action  to  set  the  sale  and  transfer  aside  does  not  lie. 

MeLead  v.  AppUgale,  S^O 

5.  Title  in  Issue. — Neio  Trial  as  of  Right. — Where  title  is  put  in  issue,  in  a 
partition  proceeding,  and  there  is  an  adjudication  upon  it,  a  new 
trial  as  of  right  is  demandable.  Powers  v.  Nesbil,  497 

6.  Interlocutory  Order. — Advan,eement. — Where  partition  is  ordered  the 
court  can  do  no  more  than  fix  the  amount  to  be  charged  against  a 
co-tenant  as  an  advancement,  and  the  commissioners  make  the  proper 
apportionment  of  the  land  between  the  tenants,  deducting  from  the 
share  of  a  tenant  the  amount  advanced  to  him.      Scott  v.  llarrisy  5£0 

7.  Same, — Rule  for  Commissioners, — The  commissioners,  in  making  parti- 
tion, must  apportion  and  set  apart  to  each  tenant,  by  metes  and 
bounds,  the  portion  in  value  to  which  he  is  entitled ;  and  if  there  be 
advancements  to  be  taken  into  consideration,  they  ascertain  the  value 
of  the  land  to  be  partitioned,  together  with  the  advancements  to  the 
tenants,  and  apportion  to  each  tenant  his  share  of  the  real  estate.  If, 
by  reason  of  an  advancement,  a  tenant  is  not  entitled  to  a  part  of  the 
real  estate,  then  they  apportion  it  between  the  other  tenants.  Their 
acts  are  not  judicial,  but  mere  computations  based  on  the  judgment 
of  partition  defining  the  share  of  each  tenant.  lb, 

PASSENGER. 
See  Common  Carrier,  2. 

PAWNBROKERS. 
See  Constitution  Aii  Law,  1. 

PAYMENT. 
See  Sub-Contractor,  2. 

1.  FUa  cf,~~Procf, — Proof  that  an  attorney  retained  out  of  money  col- 
lected on  a  judgment  recovered  for  his  client  a  sum  sufficient  to  sat- 
isfy his  lien  for  fees,  will  sustain  a  plea  that  the  note  given  by  the 
client  to  the  attorney  for  such  fees  was  paid.       Braden  v.  Lemmonj  9 

2.  Same. —  Verdict.— Variance. — A  finding  that  other  attorneys  had  an 
interest  in  the  note  in  suit  will  not  be  disregarded  as  in  conflict  with 
the  note,  the  court  having  found  that  it  was  agreed  between  the 
client  and  his  attorneys  that  payment  should  be  made  to  the  payee 
of  the  note.  lb. 

3.  Same. — Question  of  Fact. — Payment  is  a  question  of  fact,  and  where 
the  fact  of  payment  of  a  note,  the  ultimate  fact  in  issue  between 
the  parties  to  the  8ui4;,  is  stated  as  a  conclusion  of  law  and  not  as  a 
statement  of  fact,  the  finding  can  not  be  aided  by  the  conclusion  of 
law,  and  a  new  trial  should  be  granted.  lb. 

4.  Flea  of. — Evidence. — For  evidence  held  sufficient  to  support  a  plea  of 
payment  by  the  State  for  services  rendered  by  plaintiff's  firm  of  at- 
torneys, see  opinion.  Jacobs  v.  State^  77 
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5.  Ptaee  of  can  not  be  Changed  by  Debtoi: — A  debtor  can  not  change  the  place 
where  he  has  agreed  to  pay  off  his  obligation.  Cart  v.  SuUe^  ex  rtL^  20^ 

PERSONAL  INJURIES. 
See  Bridge;  Municipai.  Corporation,  8,  II ;  Neglioenoe,  1. 

PLEADING. 

See  Contract,  2 :  Deed,  2,  3 ;  Easement,  7, 10 ;  Fraudulent  Convey- 
ance, 2 ;  Injunction,  1 ;  Landlord  and  Tenant,  4 ;  Life  Insur- 
ance,'5;  Municipal  Corporation,  13,  14;  Neouoencb,  4;  Re- 
ceiver, 1 ;  Slander;  Streets  and  Alleys,  7 ;  Will,  3,  4. 

1.  I\irtial  Defence, — Demurrer, — A  pleading  which  purports  to  answer 
the  whole  complaint,  and  the  matters  therein  pleaded,  amounting  to 
a  partial  defence  only,  is  bad  on  demurrer.  Roberts  v.  AbboU^  8S 

2.  Plea  in  Abatement. — Order  of  Filing. — A  plea  in  abatement,  filed  after 
a  plea  in  bar,  will  be  stricken  out  on  motion,  even  though  the  plea  in 
bar  wad  withdrawn,  by  leave  of  court,  for  the  purpose  of  filing  such 
plea  in  abatement,  before  the  latter  was  filed.       IVatiB  r.  Sw&sney^  116 

3.  Same, — Dismissal  of  Complaint. — A  dismissal  of  the  action  by  the  plain- 
tiff after  a  cross-complaint  filed  by  the  defendant  does  not  operate  as 
a  dismissal  of  the  cross-complaint.  *  lb. 

4.  OeTieral  Denial. — Demurrer, — HarmlesB  Error. — When  the  general  denial 
is  pleaded  no  avail nble  error  is  committed  by  sustaining  a  demurrer 
to  another  answer  which  sets  up  such  facts  only  as  are  admissible 
in  evidence  under  the  general  denial.  Harding  v.  Cowgar,  245 

6.  Same. — Partial  Defence. — A  pleading  purporting  to  answer  the  whole 
complaint,  and  the  matters  therein  pleaded,  amounting  to  a  partial 
defence  only,  is  bad  on  demurrer.  76. 

6.  Complaint. — Sufficiency  of, — See  opinion  for  a  complaint  sufficient  to 
show  fraud  in  a  commissioner's  sale  of  land.    McLead  v.  Applegaie,  S49 

7.  Reply. — Demurrer. — PraHiee, — A  reply,  pleaded  with  the  general  de- 
nial, which  sets  up  only  such  facta  as  are  admissible  under  the  gen- 
eral denial,  is  demurrable,  and  the  subsequent  withdrawal  of  the 
general  denial  will  not  render  the  ruling  sustaining  the  demurrer 
available  error.  Cindnnatif  etc.,  R.  W.  Uo.  v.  Smith,  461 

8.  Sufficiency  of. — Estoppel  to  Contest — Arrest  (/  Judgment. — An  agreement 
entered  oi  record,  and  trial  had  thereunder  by  the  court,  that  no 
answers  to  a  complaint  and  cross -com  plaint  need  be  filed,  but  all 
matters  of  defence,  net-off;  counter-claim  and  reply  may  be  given  in 
evidence  without  further  pleading,  followed  by  a  decree  thereon,  cuts 
off  a  motion  in  arrest  of  Judgment,  and  precludes  anjr  question  being 
raised  concerning  the  sufficiency  of  the  pleading,  exrept  the  question  of 
jurisdiction  of  the  subject-matter. 

Fa^-mers,  etc ,  Co.  v.  Canada,  etc.,  R.  W.  Co.,  250 

9.  Same. — Issue,  Waiver  of, — A  voluntary  submission  of  a  cause  for  trial 
is  a  waiver  of  a  failure  to  file  pleadings  forming  an  issue,  even  in 
the  absence  of  an  express  agreement  to  that  effect.  lb. 

10.  Amnoer. — Oeneral  Denial — When  the  general  denial  is  pleaded  no  error 
is  committed  by  sustaining  a  demurrer  to  an  answer  which  sets  up 
only  such  facts  as  are  admissible  in  evidence  under  the  general  de- 

•  nial.  Craig  v,  Frazier,  286 

11.  Action  on  Bond. — Breach  of  Warranty. — Cros»-Comiplaxnt — In  an  action 
on  the  bond  of  an  insurance  agent,  a  cross  complaint,  based  on  a 
brenck  of  contract,  which  alleges  that  the  company  sold  to  the  aeent 
renewals  warranted  to  be  worth  a  certain  sum ;  that  the/  were  after- 
wards ascertained  to  be  worth  a  much  less  sum,  whereupon  the 
contract  was  cancelled  and  the  notes  given  in  consideration  for  the 
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renewals  surreodered,  does  not  state  a  cause  of  action,  as  the  com- 
plainant is  not  shown  to  have  been  injured  by  the  breach  of  the  war^ 
ranty.  Kempakall  v.  Eaaty  S20 

12.  Samt. — Anawer, — ReUau  of  Bond, — An  answer  by  the  sureties  on  such 
bond  alleging  that  the  obligee  agreed  to  cancel  the  bond  on  the  com- 
pliance by  the  principal  with  certain  stipulations,  without  alleging 
a  compliance  or  an  oner  of  compliance,  is  bad.  lb. 

POLICE  POWER. 
See  Constitutional  Law,  1. 

POSSESSION. 
See  Vendor  and  Pubchaser. 

PRACTICE. 

See  A  BREST  OF  Judgment;    Bill  of  Exceptions;   Fraudulent  Con- 
vey ance,  7 ;  Instbugtions  to  Juby,  2;  Sufbeme  Coubt,  3,  4. 

1.  Motion  to  Strike  out  Pleading, — HarmUss  Error, — Overruling  a  motion  to 
strike  out  parts  of  a  pleading  is  not  available  error.  Walker  y.ljarkin^lOO 

2.  Same, — Contrtiet, — Parol, — I^eswnption, — A  contract  not  alleged  to  be 
in  writing  is  conclusively  presumed  to  rest  in  parol ;  and  available 
error  can  not  be  predicated  on  the  overruling  of  a  motion  to  make 
a  complaint  on  contract  more  specific  by  alleging  whether  the  con- 
tract was  in'  writing  or  by  parol.  lb, 

8.  InalruetioM, —  Exeeptiona  to  Parts. — Where  instructions,  taken  as  a 
whole,  state  the  law  of  the  case  correctly,  error  in  a  single  instruc- 
tion, or  a  clause  of  an  instruction,  will  not  be  available  for  a  reversal 
of  the  judgment.  Oraig  v.  Fraziery  286 

■  4.  Ohw-J^Toi's. — Amount  of  Recovery, — Questicn  of  How  Presented. — Where 
a  plaintiff  desires  to  present  a  question  as  to  the  amount  of  recovery, 
the  correct  practice  is  to  move  for  a  new  trial,  and  assign  the  proper 
cause  in  the  motion.  Mei-ritt  v.  Rickey y  400 

5.  Motions  in  Arrest  (/  Judgment  and  for  a  Venire  de  Novo. —  When  Must  be 
Made. — A  motion  in  arrest  of  judgment  and  a  motion  for  a  venire 
de  novo  must  precede  the  rendition  of  the  judgment,  and  can  not  be 
considered  if  not  made  until  after  judgment  has  been  rendered. 

Pottei'  V.  MeConnaeky  4S9 

6.  Same. — Defective  Verdict, — A  motion  in  arrest  of  judgment  will  not 
reach  a  defective  verdict.  lb, 

7.  Objections  to  Question. — Only  objections  raised  in  the  trial  court  to  a 
question  put  to  a  witness  will  be  considered  in  the  Supreme  Court; 
and  other  grounds  for  the  exclusion  of  such  a  question  will  not  there 
be  available.  LouisoilUy  etc.y  H.  W.  Go.  v.  Rush,  645 

8.  Bill  of  Exceptions. — Long-Hand  JfantMcn'p^.— The  record  recited  that 
ninety  days  were  given  in  which  to  file  a  bill  of  exceptions,  after  the 

■  re'ital  of  a  prayer  for  an  appeal.  Following  this  was  an  entry  in 
the  transcript  that  the  following  bill  of  exceptions  was  filed  in  the 
clerk's  office,  in  the  cause^  to  wit :  "  Exhibits  A,  B,  C,  D,  £,  F  and 
G,  the  same  being  the  evidence  introduced  upon  the  trial  of  the 
cause."  Attached  to  the  transcript,  immediately  after  what  purported 
to  be  the  formal  commencement  of  a  bill  of  exceptions,  reciting  that 
the  following  evidence  was  introduced,  was  what  appeared  to  be  a 
portion  of  the  evidence,  marked  '^  Exhibit  A."  With  the  record,  in 
addition  to  ^'Exhibit  A,"  were  five  disconnected  volumes  of  evidence 
marked  B,  C,  D,  E  and  F,  with  a  certificate  of  a  stenographer  at  the 
close  of  "  Exhibit  F"  that  it  is  a  verbatim  report  of  evidence  given  in 
the  cause,  the  title  of  the  case  being  given,  and  the  certificate  being 
duly  signed.    None  of  the  volumes  purporting  to  contain  the  evi- 
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dence  were  authenticated  by  the  signature  of  the  judge,  or  otherwise 
identified,  except  by  the  two  file  marks  of  the  clerk  of  the  circuit 
court.  In  that  part  of  the  transcript  marked  *'  Exhibit  N/'  was  a 
certificate,  but  unsigned,  to  the  effect  that  the  lone-hand  manuscript 
of  the  stenographer  contained  all  the  evidence  given  in  the  cause. 
Heid,  that  the  evidence  was  not  in  the  record.  Sevens  v.  Stevens,  559 

9.  Same. — Test, — The  long-hand  manuscript  of  the  evidence  found  with 
the  papers  on  an  appeal  must  be  so  incorporated  in  and  identified  by 
a  bill  of  exceptions  that  if  a  dispute  arises  whether  what  purported 
to  be  the  evidence  is  in  fact  it,  the  court  can  settle  the  dispute  by  the 
record  alone.  lb. 

10.  Sanie. — InstrtBdions. — Absence  <^  Evidence. — ^If  the  evidence  is  not  in 
the  record,  the  case  will  not  be  reversed  on  account  of  an  instruc- 
tion, if,  upon  any  state  of  the  evidence  which  might  have  been  prop- 
erly before  the  jury,  the  instruction  would  have  been  correct.  It  u 
sumcient  if  it  is  relevant  to  the  issue.  lb. 

PREFERENCE  OF  CREDITORS. 
See  Fbaudulent  Conyetancs,  1, 4, 5. 

PREFERRED  CLAIM. 
See  Meohanio's  Lisn,  10  to  12 ;  Phobate  P&actioe,  5  to  7. 

PRESCRIPTION. 

See  Easement,  3,  8. 

PRESUMPTION. 

See  Adyancemekt,  1 ;   Appeal,  1;   Criminal  Law,  18,  22;   Jubibdio- 

TiON ;  Life  Insurance,  5. 

PRINCIPAL  AND  SURETY. 
See  Married  Woman. 

PRIORITY  OF  LIENS. 
See  Liens,  1,  2,  4 ;  Mechanic's  Lien,  4,  6 ;  Tazeb»  4. 

PROBATE  PRACTICE. 

1.  Demurrer. — Motion  to  Sti-ike  Out. — A  petition  for  the  allowance  of  a 
claim  as  preferred,  or  exceptions  filed  to  an  administrator's  report, 
may  be  tested  by  a  demurrer  or  by  a  motion  to  strike  out 

Qoodbub  V.  B^ate  of  Homung,  181 

2.  Same. — Sufficiency  of  Petition. — Court  May  Pass  upon  <^ils  Own  Motion, — 
The  court,  of  its  own  motion,  may  pass  upon  or  determine  the  suf- 
ciency  of  a  petition  to  allow  a  claim  or  of  exceptions  to  a  report  with- 
out any  demurrer  or  motion  being  filed,  and  exceptions  taken  to  such 
action  of  the  court  presents  the  question  for  review.  lb. 

8.  Same. — Code  cf  Civil  Procedure. — Whenever  applicable  the  rule  of  pro- 
cedure in  civil  causes  should  be  applied  in  probate  causes.  lb. 

4.  Same. — Examination  of  Report. — Formality. — In  most  matters  relating 
to  the  filing,  examination  and  approval  or  disapproval  of  reports  in 
probate  matters,  strict  formality  is  not  required;  substance  rather 
than  form  should  be  considered.  Sf. 

6.  Same.— Preferred  Claim. — ^The  question  as  to  whether  or  not  a  claim 
should  be  paid  as  preferred  can  be  raised  at  the  time  of  the  consider- 
ation of  the  final  report,  either  by  a  petition  or  by  exceptions.        lb. 

6.  Same.— Tibial  of  Piefeired  Claims. — A  separate  trial,  to  determine  the 
right  to  have  a  claim  preferred,  can  not  be  demanded  ;  the  right  to  a 
preference  must  be  tried  and  determined  in  connection  with  tne  trial 
of  the  question  as  to  the  allowance  of  the  claim.  lb. 
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7.  Same. — Order  of  PriorUy, — Changing. —  When.  Determined, — The  court 
can  not  change  the  order  of  priority  of  claims  fixed  by  the  statute. 
They  may  be  allowed  without  inquiry  as  to  the  sufficiency  of  assets 
to  pay  them,  and  their  priority  determined  afterwards.  lb. 

8.  Same,—  Queelion  Presented  by  Record, — The  filing  of  a  petition  to  have 
a  claim  preferred,  the  court's  overruling  and  refusing  to  grant  the 
prayer  thereof,  and  incorporating  such  petition  and  reciting  the  ac- 
tion of  the  court  thereon  in  a  bill  of  exceptions,  do  not  show  that 
the  court  overruled  the  petition  and  declined  to  allow  the  claim  as 
preferred,  upon  the  eround  that  the  evidence  did  not  show  it  to  be  a 
preferred  claim ;  only  the  sufficiency  of  the  petition  in  such  an  in- 
stance can  be  considered  on  appeal.  lb. 

PROMISSORY  NOTE. 

Ckmndei'otion, — Execution  and  Payment  of  Bail-Bond. — The  defendant's  son, 
on  a  plea  of  guilty  to  petit  larceny,  was  fined  in  a  certain  sum  and 
committed  to  jail  in  default  of  payment.  The  defendant  and  his  son 
paid  £upart  of  the  judgment,  and  to  secure  a  stay  of  execution  on  the 
remainder  executed  a  replevin  bond.  The  plaintiff,  at  the  request 
of  the  defendant,  also  signed  the  bond,  and  the  defendant  executed 
his  note  as  collateral  security.  The  son  was  not  in  jail  when  the  bond 
was  siened,  but  had  been  released  two  days  before.  After  the  expira- 
tion ofthe  stay  the  plaintiff  paid  the  judgment  and  instituted  an  ac- 
tion on  tde  note. 

Held,  that  the  fact  that  the  son  had  been  released  from  jail  when  the 
plaintiff  signed  the  bond  was  no  defence  to  the  action,  and  that  exe- 
cution of  the  bond  and  the  payment  constituted  a  good  consideration 
for  the  note.  Daoii  v.  Meimeff  S4S 

PROSTITUTION. 

See  Crimiital  Law,  15, 16. 

QUIETING  TITLE. 

See  Mechanic's  Lien,  7. 

Decree  Eetabliaking  Boundary  Line, — In  a  suit  to  quiet  title  where  the  com- 
plaint describes  the  land,  alleges  that  the  defendant  is  claiming  an 
interest  in  it,  and  asks  for  judgment,  and  a  decree  is  rendered  <^uieting 
title  and  establishing  the  line  between  the  parties  to  the  suit,  such 
decree  is  binding  upon  all  the  parties  and  those  claiming  title 
through  them.  Satterwhite  v.  Sherley,  59 

RAILROAD. 

See  Judgment,  3 ;  Vendor  and  Pukohaseb. 

1.  Jff/uries  to  Travellers  ai  PuhUe  Grossing. — Failure  to  Give  Statutory  Signals. 
— Contributory  Negligence, — Where  those  in  charge  of  a  train  approach 
a  railroad  crossing  without  giving  the  statutory  signals,  they  are 
guilty  of  such  negligence  as  renders  the  company  liable  to  one  who, 
without  concurring  negligence,  is, injured  while  attempting  to  cross 
the  track.  Baltimore^  etc,,  R,  R,  Co.  v.  Walbom,  14^ 

2.  Same. — Ne^igenee. —  When  Question  of  Law  and  when  of  Fact. — Where 
the  facts  are  undisputed,  and  where  but  one  inference  can  be  drawn 
from  the  undisputed  facts,  the  question  of  negligence  is  one  of  law; 
but  where  more  than  one  inference  may  be  reasonably  drawn  from 
the  facts,  the  question  is  one  of  fact  for  the  jury,  under  proper  in- 
structions from  the  court.  For  a  state  of  facts  where  more  than  one 
inference  might  be  drawn,  and  where,  therefore,  the  question  of  neg- 
ligence was  one  of  fact  for  the  jury,  see  opinion.  lb. 

8.  TixiiCks  Laid  in  Street. — Double  Tracks, — ^*Line  of  Railroad,** — A  city 
granted  a  right  of  way  to  a  railroad  company  to  lay  its  track  in  a 
street,  upon  condition  that  it  grade  and  gravel  such  street,  and  make 
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and  maintain  all  necessary  culyerts  and  crossings,  the  grade  to  be 
established  so  as  not  to  materially  interfere  with  the  conyenience 
of  the  public  in  crossing  the  track  where  other  streets  intersected  such 
street.  Another  condition  was  that  the  "  line  of  the  railroad"  should 
**  be  located  so  as  not  to  approach  the  sidewalk  curbstone  nearer  than 
fifteen  feet."  The  company  also  prosecuted  proceedings  of  appropria- 
tion! and  had  the  damages  sustained  by  all  the  adjacent  land-owners 
assessed.  The  use  to  be  made  of  the  property  was  in  no  way  limited. 
Hddj  that  the  company  had  a  right  to  lay  one  or  more  tracks  in  the 
street ;  that  the  words,  **  line  of  the  railroad,"  as  used  in  the  ordinance, 
had  reference  to  the  outer  rail  of  the  track,  and  so  Ions  as  there  was  a 
clear  fifteen  feet  between  such  outer  rail  and  the  curbstone,  and  the 
track  was  not  raised  above  the  established  grade  of  the  street,  an 
abutting  land-owner  could  not  object. 

CkUsagOf  cte.,  R.  B.C0.Y.  Eiaeri,  156 

4.  Mechanic's  Lien, — Filing  Notice, — Eoctent  cf  Lien, — In  order  to  obtain  a 
lien  upon  a  railroad,  a  laborer  or  material  man  is  only  required  to  file 
notice  in  the  recorder's  office  in  the  county  where  he  furnished  the  ma- 
terial or  did  the  work  through  which  such  road  runs,  and  then  such 
lien  extends  to  the  entire  line  of  the  ruad  in  this  State.  In  case  of 
a  sale  of  the  road  and  a  transfer  of  the  lien  to  the  fund  derived  by 
the  sale  by  the  order  of  the  court  ordering  the  sale,  the  lien  is  trans- 
ferred to  the  whole  fund  and  not  to  a  part. 

Farmers,  etc,  Co.,  v.  Oanada,  eU.,  B.  W.  Co.,  t50 

5.  Scatye, — Foredoewre  and  Sale  of  Railroad, — A  mechanic's  lien  on  a  rail- 
road, although  notice  is  filed  only  in  one  county,  must  be  foreclosed 
against  the  whole  line  of  road  situate  within  the  State,  and  the  whole 
01  that  part  of  the  road  sold ;  a  part  of  such  part  can  not  be  sold.  lb, 

6.  Same, — FkUnds  to  the  Entire  Article  Repaired.— Sale, — A  mechanic's  lien 
for  repairing  an  article  extends  to  the  entire  article ;  and  the  whole  of 
such  article  must  be  sold  in  order  to  enforce  the  lien.  lb. 

7.  Same. — Subsequent  Mortgagee  of  Railroad, — A  lien  acquired  by  filing 
notice  in  one  county  extends  to  the  entire  road  within  the  State,  and 
a  subsequent  mortgagee  of  the  entire  road  takes  his  mortgage  subject 
to  such  lien.  lb, 

8.  Same. — Mortgage. — Prioritu  of  Lien, — Bo/na  Fide  Hoido', — A  mortgage 
of  a  railroad  yet  to  be  built  to  secure  bonds  issued  to  raise  money 
for  the  construction  of  said  railroad,  is  junior  to  a  mechanic's  lien  ac- 
quired in  furnishing  material  for  or  performing  labor  upon  such  rail- 
road, unless  it  is  affirmatively  shown  that  the  holders  of  such  bonds 
paid  value  for  them  before  notice  of  such  liens.  lb. 

9.  Same. — Contractor  can  not  Ddeat  Priority  of  Meehaniaf  Liens. — A  prin- 
cipal contractor  can  not  defeat  the  liens  of  those  whose  debtor  he  is 
for  work  and  materials,  by  asserting  the  lien  of  a  mortgage  ex- 
ecuted by  the  owner  by  whom  he  was  employed  to  build  a  house  or 

X  a  railroad.  He  can  not  defeat  their  liens  by  asserting  a  lien  superior 
to  them,  no  matter  how  he  may  acquire  such  superior  lien.  lb, 

10.  Same. — RaUroad, — Priority  qf  Mortgage  Executed  to  Secure  Bofub  Sold 
After  Work  Ikrformed  or  Maierials  Furnished. — A  railway  company 
entered  into  a  contract  with  a  construction  company  to  build  and  equip 
its  road.  The  president  of  the  railway  company  was  the  general  man- 
ager of  the  construction  company.  Three  months  afterward  the  rail- 
way company  executed  in  duplicate  a  trust  deed  of  its  road  securing 
four  hundred  and  forty  bonds.  One  of  these  duplicates  was  deliv- 
ered by  its  president,  more  than  two  months  after  its  execution,  to 
a  loan  company,  and  the  other  retained  by  the  railway  company. 
The  railway  compaily  also  retained  the  bonds  secured  when  it  de- 
livered the  trust  dee<l,  but,  Trom  time  to  time,  delivered  them  to  the 
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general  manager  of  the  constmction  company  upon  estimates  issued 
to  him  by  the  engineers  of  the  railway  company.  Ten  of  these  bonds 
were  transferred  to  D.  and  sixty-six  to  F.,  a  sab-contractor.  The  re* 
mainder  of  the  bonds,  three  hundred  and  sixty-foar,  were  hypothe- 
cated by  the  construction  company,  but  when,  where,  to,  or  for  how 
much,  was  not  shown.  Material  men  and  mechanics,  workmg  for  the 
construction  company,  filed  notices,  after  the  date  and  delivery  of  the 
trust  deed,  of  an  intention  to  claim  liens  for  materials  fumiished  and 
labor  performed  in  the  construction  of  such  railroad. 
Heldj  that  the  liens  of  such  material  men  and  laborers  were  superior  to 
all  the  holders  of  said  bonds  secured  by  such  trust  deed.  lb, 

REAL  ESTATE. 

1.  Tiile.--J8her^s  8ale.—RelatUm  Back  to  Date  cf  Juc^ment— The  title  of 
a  purchaser  of  land  at  a  sheriff's  sale  relates  back  to  the  time  the 
judgment  became  a  lien  on  the  land  sold,  and  all  the  right  and  inter- 
est possessed  by  the  judgment  debtor  at  the  date  such  judgment  be- 
came a  lien  vest  in  the  purchaser.  PttxUm  v.  SlCeme,  289 

2.  Same, — Color  cf  TitU. — A  sale  on  a  school  fund  mortgage,  though  void, 
gives  a  color  of  title  to  the  purchaser.  lb, 

3.  Purehcaer  at  Sheriff's  Sale.'-TUl^.— Relation  Back  to  BendUion  qfJudg- 
ment. — The  title  of  the  purchaser  of  land  at  a  sheriff's  sale  relates 
back  to  the  rendition  of  the  judgment  on  which  the  sale  is  made. 

MerriU  v.  Bdekey,  400 

4.  Same, —  Wrongful  Piosaesnon, — Damages. — After  the  expiration  of  the 
year  for  redemption  the  purchaser  at  the  sheriff's  sale  is  entitled  to 
a  judgment  for  possession,  and  for  damages  to  the  amount  of  the 
rental  value  against  a  purchaser  from  the  judgment  debtor,  subse- 
quent to  the  rendition  of  the  judgment,  who  wrongfully  continues  in 
possession  after  the  expiration  of  the  year  for  redemption.  lb. 

5.  Same. — Loss  by  Fire. — Liability  of  OeewpanL — The  purchaser  from  the 
judgment  debtor  does  not  become  a  mere  trespasser  by  remaining  in 
possession,  since  his  entry  into  possession  was  rightful,  and  he  is  not 
liable  for  the  loss  of  the  building  by  fire,  the  result  of  an  accident, 
during  his  occupancy  of  the  property.  lb. 

EEAL  ESTATE,  ACTION  TO  BEOOVER. 

1.  Oolor  (f  Title, — Occupying  Claimants, — PurekoBtr  at  Foredoture  Sals. — A 
sale  of  land  under  a  decree  of  foreclosure  is  sufficient  to  give  the  pur- 
chaser and  those  claiming  under  him  color  of  title  as  against  all  the 
world ;  and  such  purchaser,  and  those  claiming  under  him,  are  enti- 
tled to  the  benefit^  in  a  proper  case,  of  the  occupying  claimant  law. 

QoodeU  V.  -S5torr,  198 

2.  Same. — Oumer  of  Funol  Made  a  Ihrty.^Effeet.— Subsequent  Foredoeure 
Against  Cfrantee. — A  foreclosure  against  the  mortgagor  after  he  has 
conveyed  the  l^nd  is  void  as  to  his  erantee,  unless  such  grantee  is 
made  a  party  to  such  proceedings,  ana  joining  him  in  the  complaint, 
but  not  serving  him  with  process,  and  not  taking  judgment  against 
him,  until  after  decree  of  foreclosure  and  sale  of  the  land  as  against 
the  mortgagor,  will  not  deprive  him  of  title  to  the  land  mortgaged, 
nor  render  the  former  foreclosure  proceedings,  as  to  him,  valid.    lb. 

8.  Same.—Oecupy%ng  Claimant. — Bossession  of  Land. — A  grantee  of  mort- 
gaged lands,  although  he  has  not  paid  off  th^  mortgage,  is  entitled 
to  the  possession  of  the  premises  conveyed  to  him,  even  after  fore- 
closure and  sale  as  against  the  mortgagor;  but  in  an  action  to  ob- 
tain such  possession,  the  purchaser  at  the  foreclosure  sale,  who  has 
obtained  possession  by  virtue  of  such  sale,  may  maintain  a  cross- 

Vol.  127.— 41 
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complaint  to  haye  the  mortgage  foreclosed  as  against  the  grantee ; 
and  such  mortgage  may  be  foreclosed,  and  the  land,  if  the  decree  is 
not  satisfied  within  a  time  designated,  maj  be  ordered  sold  without 
relief  from  valuation  or  appraisement  laws ;  and  snch  grantee  can 
not  claim  the  possession  until  he  has  paid  off  the  decree.  Section 
1085,  B.  8. 1881.  lb. 

REAL  ESTATE  AGENT. 

See  Faotobs  ahd  BROKSBa 

RECEIVER 

1.  Action  by  Againsl  Tenant  WrongfuUv  Holding  Over.—LocoBe  tij  Owrt. — 
PUading, — Oamplaint. — Where  one  nolding  under  a  receiver  as  lessee 
or  tenant  refuses  to  surrender,  the  receiver  is  entitled  to  maintain 
an  action  to  recover  possession  in  his  own  name  without  an  order  of 
court,  and  the  complaint  need  not  allege  that  the  receiver  has  been 
authorized  by  the  court  to  bring  the  action.      Ponder  ▼.  OaUenon,  4S4 

2.  Same,—TUU, — EOopjpeL — One  who  has  taken  a  lease  from  and  become 
the  tenant  of  a  receiver,  is  estopped  to  denj  the  title  of  his  lessor 
while  he  remains  in  possession  under  the  lease.  lb. 

BECORDING. 
See  Chattel  Mobtgao'^  4;  Pabtitioh,  1. 

REFORMATION  OF  INSTRUMENT. 

See  MoBTOAOB,  2. 

REHEARING. 

See  SuPRBME  Court,  4 

REMEDIES. 

See  CoJUtfi'iTUTiOHAi*  Law,  8,  4 ;  CuMorAL  Law,  2 ;  Bbfodiatiov,  2. 

RENTS  AND  PROFITa 
See  Tenantb  in  Common. 

REPAIR  OF  DRAINa 
See  Dbaihage,  1. 

REPEAL  OF  STATUTE. 
See  CBiMiNAii  Law,  3 ;  Mechanic's  Lien,  8 ;  Statute,  1. 

REPUDIATION. 

1.  iVestunpficfi. — A  State  has  no  right  to  renudiate  its  valid  obligations, 
neither  directly  nor  by  indirection ;  and  no  such  a  purpose  will  be 
imputed  to  it  by  the  court  unless  a  contrary  intention  is  clearly  man- 
ifested. In  ascertaining  whether  or  not  a  State  intended  to  repu- 
diate a  valid  claim  the  whole  course  of  legislation  upon  the  subject 
will  be  examined  by  the  courts.  Obit  v.  &aUy  ex  fW.,  ^4 

2.  Saane,^Change  (/  Remedf.^A  State  has  the  power  to  withdraw  a  rem- 
edy, and  thus  defeat  its  creditor.  Jb 

ROBBERY. 
See  Cbiminal  Law,  13. 

RULE  IN  SHELLEY'S  CASE. 
See  Deed,  1 ;  Will,  11. 

SALE. 
See  Chattel  Mortgaoe,  1 ;  Execution,  1 ;  Judgment,  10;  Tazeb,  2. 

SCHOOL  SUPPLIES. 
See  Schools  and  School  Districts,  1,  2. 
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SCHOOLS  AND  SCHOOL  DISTRICTS. 

1.  Township  Trustee, — School  Supplies, — yoi€,-^Wlien  Township  Bound. — A 
note,  or  other  obligation,  executed  by  the  township  trastee  for  school 
supplies  purchased  on  cx^ditdoes  not  bind  the  school  corporaiion  ;  it 
is  bound  only  wliere  the  school  supplies  were  actually  delivered  to 
the  school  township.  Litten  v.  Wright  School  2]p.,  81 

8»  Same. —  Value  of  Supplies, — Evidence^^Tlie  notes  or  certificates  issued 
by  a  township  trustee  do  not  preclude  the  school  township  from  prov- 
ing the  actual  or  true  value  ol  the  property  purchased  by  the  trustee. 
Evidence  of  the  value  of  the  property  alleged  to  have  been  sold  to 
the  school  township  is  properly  admissible.  Ih, 

8.  ConHxaet, —  Employm&ni  of  Teacher.  —  A  verbal  contract  entered  into 
March  31st,  1888,  by  a  teacher  with  the  school  trustee,  wherein 
the  teacher  undertook  to  teach  the  school  for  the  term  to  be  held 
in  the  school  year  1888,  for  which  the  trustee  promised  to  pay  her 
''^od  wages,"  is  not  such  a  contract  as  will  bind  the  school  town- 
ship and  make  it  liable  for  a  breach. 

Fairplay  School  Tp.  v.  O'Neal,  95 

4.  Suxpension  of  PupiL — Mandamus. — Coniempt  of. — In  an  action  to  compel 
a  city  school  superintendent  by  mandamus  to  re-admit  to  school 
the  relator's  son  alleged  to  have  been  wrongfully  suspended,  the 
answer  alleged  that  the  boy  had  been  suspended  for  a  violation  of  a 
rule, which  was  set  out.  A  demurrer  to  the  answer  was  overruled, 
and  a  reply  of  general  denial  was  then  filed.  The  trial  resulted  in 
a  finding  for  the  relator  and  a  peremptory  writ  issued.  Immediately 
thereafter  the  boy  was  re-admitted  to  school,  hot  for  a  violation  of 
the  same  rule  for  which  he  had  been  first  suspended  he  was  again 
suspended. 
Heldy  that  the  court  by  overmling  the  demurrer  to  the  answer  adjudged 
that  the  rule  was  reasonable,  and  hence  the  defendant  was  not  m  con- 
tempt in  suspending  the  pupil  a  second  time. 

Bowers  v.  StaU.  ex  reL  279 
6HEBIFFS  SALE. 

See  Bkal  Estate,  3,  4 ;  SxTBBooATioVy  1. 

SIGNALS. 
See  Bailboad,  1. 

SINKING  FUND. 

Ads  ^18^.  1847  and  1872.'~Inier€sL'-Fb,iiure  to  Demand  when  Bonds  were 
Due. — State  bonds  were  issued  in  1852  under  the  acts  of  1846  (Acts 
1846,  p.  1),  1847  (Aots  1847,  p.  3),  authorizing  the  funding  of  the  State 
debt,  payable  in  the  city  oi  New  York.  The  act  of  1846  created  a 
sinking  fund  for  the  payment  of  the  State's  indebtedness.  By  an  act 
of  1872  (Acts  1872,  p.  27),  the  sinking  fund  was  merged  in  the  general 
fund  of  the  State,  and  the  State  agency  in  the  city  of  New  York,  and 
the  sinking  fund  commissioners,  established  by  the  act  of  1846, were 
abolished.  Previous  to  1872  such  commissioners  had  stopped  the 
payment  of  interest,  and  had  declared  that  no  interest  would  be  paid 
on  the  bonds  issued  by  authority  of  the  acts  of  1846  and  1847,  because 
of  the  fact  that  none  had  been  demanded  for  several  years.  Before 
stopping  the  payment  of  interest  the  commissioners  had  published  a 
notice  of  their  intention  to  do  so,  as  to  all  bonds  not  presented  in 
New  York  at  the  agency  by  a.  certain  named  date.  This  action  of  the 
commissioners  was  ratified  by  the  act  of  1872,  and  the  bonds  and  inter* 
est  declared  payable  at  the  office  of  the  State  treasury.  In  1865  (Acts 
1865,  p.  48)  an  appropriation  was  made  to  pay  off  all  of  the  State's 
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indebtedness.  The  bonds  in  suit  were  not  presented  for  payment,  nor 
was  payment  demanded,  until  about  1890. 
Mdiy  that  the  action  of  the  sinking  fund  commissioners  in  stoppine  pay- 
ment of  interest  was  unauthorized  ;  that  that  part  of  the  act  oi  1872 
ratifying  such  action  was  unconstitutional,  and  that  such  bonds  drew 
interest  until  actually  paid  at  the  rate  specified  in  the  bonds.  Com- 
pound interest  was  denied.  Gbrr  y.  StaU^  ex  reLf  t04 

SLANDER 

Pleading. — Answer. — In  an  action  for  slander  in  chaif^ng  the  plaintiff 
with  adultery  with  one  man,  an  answer  which  alleges  that  she  was 
guilty  of  adultery  with  another  man,  is  bad.   Buekner  y.  SpaiMingf  i29 

SPECIAL  FINDING. 
See  Fraud,  1. 

SPECIAL  SESSION. 
See  County  CommissiohebSi  llo  8. 

STATE. 
See  iKTEREBrr. 

1.  OontvQiel  tf. — ^In  entering  into  a  contract  a  State  lays  aside  its  at- 
tributes as  a  soyereign  and  binds  itself  substantially  as  one  of  its 
citizens  does  when  he  enters  into  a  contract.  By  the  act  of  entering 
into  a  contract  it  abrogates  the  power  to  annul  or  impair  it 

Obrr  y.  SiaU^  en  reL^£04 

2.  Action  AgainaL — Faihare  to  Make  AppropriaUon. — Mandate. — A  State  can 
not  be  sued,  nor  can  an  action  for  mandate  to  compel  the  payment  of 
a  yalid  claim  of  a  State  be  maintained  against  its  officers,  unless  an 
appropriation  has  been  made  by  the  L^islature  for  the  payment 
of  sucn  claim ;  but  a  proceeding  for  a  mandate  may  be  maintained 
against  the  auditor  of  state,  if  a  proper  appropriation  has  beenmade^ 
to  compel  him  to  draw  a  warrant  for  the  amount  due.  lb. 

STATE  BONDa 
See  Interest,  2. 

STATE  DEBT. 
See  Sinking  Fund. 

STATUTE. 

See  Continuance;  Costs;  Criminai.  Law,  1,  2, 15, 19,  26;  DECEDENn* 
Estates,  3 ;  Descent,  1,  6;  Labor  ;  Mechanic's  Lien,  1, 2,  6, 10, 12 ; 
Office  and  Officer,  3 ;  Partition,  1 ;  Sinking  Fund  ;  Sunday 
Law  ;  Skebbtb  and  Alleys,  3 ;  Withebb,  1. 

1.  Bepeai  of. — Repealing  Ad  lIneonetihUi4mal. — A  repeal  of  a  statute  can  not 
be  acconiplished  by  an  unconstitutional  statute ;  and  if  an  act  repeal- 
ing a  former  act  is  inyalid,  an  appropriation  made  by  such  former  act 
is  not  affected  by  such  inyalid  act,  and  remains  in  force. 

Obrr  y.  SUiie,  ex  reL,  t04 

2.  Same. — Effect  upon  AppropriaHon. — A  State  can  not  invalidate  its  con- 
tract after  it  is  made  by  repealing  the  statute  authorizing  its  cre- 
ation ;  and  an  attempt  to  annul  such  a  contract  does  not^  affect  ao 
appropriation  made  m  the  statute  authorizing  the  assumption  of  the 
obligation.  Tb, 

8.  Oonetruetion. — Btrtieular  Deeeription  FoUowed  hy  a  Oeneral  One. — If  words 
of  a  particular  description  in  a  statute  are  followed  by  general  words 
that  are  not  so  specific  and  limited,  unless  there  be  a  clear  manifes- 
tation of  a  contrary  purpose,  the  general  words  are  to  be  construed 
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as  applicable  to  persons  or  things,  or  cases,  of  like  kind  to  those  des- 
ignated by  the  particular  words.  NiehoU  y.  SuUCf  4^G 

STATUTE  CONSTRUED. 
See  Criminal  Law,  2,  25. 

STATUTE  OF  FRAUDS. 

1.  Agreements  not  to  be  Performed  Within  One  Year, — Where  hj  the  terms 
01  a  contract,  it  is  not  to  be  performed  within  the  year,  or  where  it 
can  not  be  performed  within  the  year,  according  to  the  intent  and 
understanding  of  the  parties,  as  evidenced  by  its  terms,  such  contract 
is  within  the  sUk.'nte,  and  an  action  can  not  be  maintained  upon 
it.  The  statute  of  Irauds  has  no  application  to  a  contract  which  may 
or  may  not  be  performed  within  a  year.  Durham  v.  Hiaii,  SI4 

2.  Same. — Conlraet, — Construction. — An  oral  contract  whereby  the  plain- 
tiff jvas  to  trade  certain  land  belonging  to  the  defendant  for  other 
lands,  and  to  pay  the  difference  in  money  to  be  furnished  by  the  de- 
fendant, and  whereby,  when  the  trades  were  made,  and  title  to  the 
lands  acquired,  they  were  to  become  partners,  to  use  the  land  to- 
gether, sell  the  timber  and  sell  I  he  land  and  divide  the  profits  **  after 
paying  back  to  the  defendant  what  he  was  out,"  is  not  within  the 
statute  of  frauds  prohibiting  the  bringing  of  an  action  on  an  oral 
agreement  not  to  be  performed  within  one  year.  /6. 

3.  Ijease.  —  Pan'i  Performance.  —  Improvements.  —  Injunction.  —  Possession 
taken  under  a  written  lease  that  does  not  sufficiently  describe  the 
lands  leased,  and  the  making  of  lasting  and  valuable  improvements 
thereon,  are  sufficient  to  take  such  lease  out  of  the  operation  of  the 
statute  of  frauds.  If  there  has  been  such  a  part  performance  of  the 
contract  that  to  refuse  a  specific  performance  would  work  a  fraud 
upon  the  party  seeking  it,  a  court  of  equity  will  grant  the  relief  prayed. 
An  injunction  also  lies,  without  asking  a  specific  performance,  to  pro- 
hibit the  landlord  from  interfering  with  the  tenant's  use  of  the  land. 

Weaver  v.  Shipley,  526 

4.  Same. — Sufficient  Locaiion  of  Pi'operiy. — The  practical  location  of  the 
boundaries  of  the  leased  premises  by  the  landlord  pointing  them  out, 
coupled  with  a  subsequent  possession  of  the  same  by  the  tenant,  by 
and  with  the  consent  of  the  landlord,  is  a  sufficient  location  of  the 
property.  Ih. 

STATUTE  OF  LIMITATIONS. 

See  Chimin AL  Law,  14  ;  Fraudulent  Conveyance,  7. 

lAfe  Insurance. — Payment  of  Premiums. — Repayment  out  of  Proceeds, — Where 
the  insured  assigns  a  policy  of  life  insurance  to  a  creditor  to  secure 
his  debt,  on  which  the  assignee  is  to  pay  the  premiums,  which  are  to 
be  repaid  out  of  the  proceeds  of  the  policy,  the  fact  that  he  paid  such 
premiums  more  than  six  years  before  the  policy  matured,  or  before 
the  commencement  of  the  suit  thereon,  does  not  bar  his  right  to  apply 
the  money  when  collected  to  a  repayment  of  such  premiums,  the  six 
years'  statute  of  limitations  having  no  application  to  such  a  case. 

Walker  v.  Larfnn,  100 

STENOGRAPHER'S  REPORT. 

See  Criminal  Law,  6. 

STREET  IMPROVEMENT. 
See  Streets  and  Alleys,  1  to  6. 

STREET  RAILWAY. 

1.  Oiiy  may  Prescribe  Motive  Poiver. —  Violation  of  Orant  <^  Power, — Rival 
Companies, — A  city,  having  control  over  its  streets,  may  prescribe  the 
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motive  power  to  be  used  in  moving  cars,  and  when  it  prescribes  one 
kind  of  power  the  company  can  not  use  another ;  and  in  a  contest 
between  two  rivnl  street  railway  companies  for  the  possession  of  a 
street,  one  of  which  is  using  a  motive  power  not  authorized  by  its 
charter,  the  other  company  may  attack  its  right  to  such  street  by 
showing  such  violation  of  its  franchise. 

IndianapoliSj  etc.,  i2.  B.  Go.  v.  OUuenSf  etc.,  R.  R,  Cb.,  S69 

2.  Same. — Exclusive  Posaession  of  Street. — Power  of  OUy  to  Chant.— First  to 
Occupy  Protected. — A  city  can  not  give  an  exclusive  right  to  a  street 
railway  company  to  occupy  all  its  streets,  to  the  exclusion  of  all 
other  companies,  and  so  prevent  it  afterwards  giving  similar  grants 
to  other  companies.  But  if  it  make  such  a  grant  and  then  make  a 
similar  grant  to  another  company,  that  company  which  first  occu- 
pies a  street,  or  which  first  enters  upon  the  construction  of  a  particu- 
lar line  of  street  railroads,  and  has  expended  its  money  in  the  prose- 
cution of  the  work,  is  entitled  to  the  possession  of  such  street,  or  to 
the  streets  over  which  such  particular  line  passes,  although  the  effect 
is  that  such  company  thus  acquires  the  exclusive  possession  of  such 
street  or  streets  for  the  purposes  of  a  street  railroad.  lb, 

STREETS  AND  ALLEYS. 

1.  Street. — Obstruction  of. — Injunction. — A  private  individual  may  main- 
tain an  action  because  of  an  obstruction  of  a  public  street,  where 
such  obstruction  peculiarly  affects  him,  although  it  does  not  affect 
the  general  public.  Chicago,  etc.,  R.  R.  Co.  v.  Eisert^  156 

2.  Same. — Injunction. — Irreparable  Injury. — If  the  damages  are  irreparable, 
such  as  affecting  the  free  use  of  a  residence,  or  an  abutting  lot,  cut- 
ting off  ingress  or  egress  thereto,  and  endangering  the  property,  life 
and  health  of  persons  residing  thereon,  an  injunction  will  be  granted 
to  prevent  the  obstruction.  lb. 

3.  Street  Improvement. — Defence  to  Precept. — Upon  an  appeal  from  a  pre- 
cept, no  question  of  fact  can  be  tried  whicn  arose  prior  to  the  execu- 
tion of  the  contract.    Section  3165,  R  S.  1881.      Boyd  v.  Murphy,  174 

4.  Sam^. — Letting  Bids. — The  common  council  has  the  power  to  choose 
between  bidders  for  street  work,  and  when  it  has  done  so  its  decision 
is  final.  lb. 

6.  Sam^. — Presumption. — It  will  be  presumed  by  the  courts  that  the  coun- 
cil, in  letting  a  bid,  acted  in  good  faith  and  for  the  best  interests  of 
both  the  city  and  the  property-holders,  and  that  it  exercised  its  dis- 
cretionary power  wisely.  lb. 

6.  Same  —Bid  and  Additional  Contract. — After  bids  are  received,  the 
council  may  let  the  contract  to  the  highest  bidder,  upon  condition 
that  he  perform  extra  street  improvement,  work  not  specified  in  the 
improvement  ordinance  and  advertisement  forbids,  even  though  such 
extra  work  has  never  been  ordered  by  the  council,  by  «ny  resolution 
or  ordinance;  and  may  assess  abutting  property  according  to  the  rate 
imposed  upon  it  by  such  bid.  lb. 

7.  Obstruction  of, — Mandamun, — Pleading. — A  complaint  in  an  action  to 
compel  a  city  by  mandamus  to  remove  an  obstruction  from  an  alley 
pi  need  therein  by  a  railroad  company,  with  the  consent  of  the  city, 
must,  in  order  to  be  sufficient,  make  it  affirmatively  to  appear  that 
an  unlawful  use  is  made  of  the  alley. 

State,  ex  rel,  v.  City  of  New  Albany,  SSI 

SUB-CJONTR  ACTOR. 

1 .  Definition. — Mechanics*  Liens. — A  sub-contractor  is  one  who  takes  from 
the  principal  contractor  a  specific  part  of  the  work ;  bat  neither  per- 
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sons  famishing  material,  nor  laborers  on  the  work,  are  sab-contract- 
ors. Farmen,  etc.,  Co.  v.  Canada,  etc,,  R,  W.  Co.,  250 

2.  Same. — PdOfrntnL —  Tender. —  ifeeAantes'  Xmiu. — A  sub-contractor  is 
bound  to  accept  payment  as  provided  in  the  principal  contract ;  but  if 
a  proper  tender  is  not  made  to  him  of  the  article  in  which  he  is  to  be 
paid,  he  may  maintain  an  action  for  a  money  judgment.  Material 
men  and  laborers,  however,  are  not  bound  to  accept  anything  in  pay- 
ment except  money,  whatever  may  be  the  contract  between  the 
owner  and  contractor.  /6 

• 

SUBROGATION. 
See  Taxes,  3. 

1.  Sale  on  Execution. — A  purchaser  at  a  sheriff's  sale  acquires  by  subroga- 
tion the  lights  of  the  judgment  plaintiff  or  execution  creditor  in  the 
event  that  the  sale  is  ineffective  to  convey  title.     Paxtxm  v.  Sterne^  289 

2.  Same. — Prior  Equity. — In  1869  F.,  the  owner  of  certain  real  estate, 
mortgaged  it  to  the  State  for  the  benefit  of  the  school  fund.  In  1871 
F.  mortgaged  the  land  to  S.,  and  the  mortgage  was  foreclosed,  but  no 
sale  was  made  on  the  decree.  One  month  after  such  foreclosure  the 
auditor  sold  the  land  by  virtue  of  the  school  fund  mortgage,  and 
executed  a  deed  to  the  purchaser,  S.  One  year  previous  to  such  fore- 
closure six  judgments  were  rendered  against  8.  for  a  total  sum  of 
$20,000 ;  executions  were  issued  and  levied  upon  the  land.  One  year 
after  the  foreclosure  the  land  was  sold  to  L.  on  one  of  these  execu- 
tions, and  he  assigned  the  certificate  of  sale  to  J.,  and  J.  took  out  a 
sheriff's  deed  thereon  at  the  expiration  of  the  year  of  redemption. 
Eight  months  after  the  foreclosure  S.  executed  a  mortgage  to  M., 
trustee,  of  which  mortgage  P.  became  the  owner  by  assignment. 
Seven  vears  after  such  foreclosure  F.  executed  a  quitclaim  deed  to  U., 
who  aiterwards  brought  suit  to  set  aside  the  sale  under  the  school 
fund  mortgage,  and  succeeded  in  obtaining  a  decree  allowing  him  to 
redeem  from  it.  A  redemption  was  made  by  him,  he  paying  the 
money  into  court. 

Hdd,  that  J.,  and  not  P.,  was  entitled  to  the  money,  upon  the  gronnd  that 
their  equities  being  equal,  the  one  prior  in  point  of  time  was  entitled 
to  preference.  Ih. 

SUMMONS. 

Against  Townthip  Trustee. — A  summons,  reading,  *'  You  are  hereby  com- . 
manded  to  summons  trustee  Cicero  school  township,''  etc.,  sufficiently 
indicates  that  the  action  is  against  the  township,  and  not  against  the 
trustee  personally,  and  the  township  is  bound  to  take  notice  of  the 
pendency  of  the  action.  Vogely.  Brown  Township^  112  Ind'  299,  dis- 
tinguished. Cicero  School  Tp.  v.  Chicago  NatU  Bank,  79 

SUNDAY  LAW. 

Subscriptione  to  Church. —  Work  of  Charity. — A  subscription  made  on  Sun- 
day, to  liquidate  an  indebtedness  of  a  church  contracted  in  the  erec- 
tion of  a  building  to  be  used  as  a  place  of  worship,  is  not  "common 
labor"  within  the  inhibition  of  the  statute  (section  2000,  R.  S.  1881), 
but  is  a  work  of  charity,  and  is  valid  and  binding.  CaUett  v.  Trustees, 
etc.,  62  Ind.  365,  overruled.  Bryan  v.  Watson,  42 

SUPREME  COURT. 

1.  Weight  cf  Evidence. — Unless  there  is  an  absolntc  failure  of  evidence 
on  some  material  point  this  court  will  not  disturb  the  verdict  of  the 
jury  on  the  weight  of  the  evidence.  McCarty  v.  State,  223 

2.  Request  for  Instructions. — Refusal  of. — Available  error  can  not  be  predi- 
cated on  the  refusal  of  a  request  for  instructions  where  the  record 
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fails  to  show  that  the  instructions  were  signed  by  the  party,  or  his 
attorney,  or  that  they  were  presented  before  the  aigament  began. 

Vraig  v.  Fraxier,  £86 

3.  Practice. — No  question  is  presented  on  the  ruling  of  the  trial  court 
in  excluding,  m  a  prosecution  for  rape,  a  report  made  by  the  grand 
jury  where  the  report  is  not  embodied  in  the  bill  of  exceptions. 

WiUiams  ▼.  Suae,  471 

4.  TiiM  cf  Filing  Brief, — PelHio/n  for  Rehearing, — A  claim  filed  against  an 
estate  and  disallowed,  was,  on  appeal  by  tlie  claimant,  omitted  from 
the  transcript,  but  the  appellant  s  argument  proceeded  on  the  assump- 
tion that  the  record  was  complete.  Subsequently,  upon  ceHiorori^  the 
/ecord  was  amended. 

Held,  on  the  affirmance  of  the  judgment,  that  a  rehearing  would  not  be 
granted  to  enable  the  appellant  to  file  a  supplemental  brief  because 
of  such  amendment.  Sdivichu  v.  StiU^  Estate,  47!t 

8URPRI8R 
See  Witness,  1. 

SUSPENSION  OF  PUPIL. 
See  Schools  and  School  Districts,  4. 

TAXES. 

1.  Foredoture  of  Tax  Lien, — Removal  of  Suit  to  United  Staies  Oireuit  Court — 
On  the  removal  to  the  Circuit  Court  of  the  United  States  of  a  suit  to 
quiet  title  on  a  tax  deed,  or  to  foreclose  a  lien,  that  court  has  power, 
in  a  chancery  proceeding,  to  hear  and  determine  the  action,  and  its 
finding  and  decree  is  final  and  conclusive,  and  can  not  be  impeached 
or  questioned  in  a  subsequent  action  in  the  Supreme  Court  of  this 
State.  Abbott  v.  Union  MuL  L.  Ins,  Co.,  70 

2.  Same,—8ale, — Setting  Aside  of.— Under  a  decree  of  the  Circuit  Court  of 
the  United  States  foreclosing  a  tax  lien,  a  sale  of  the  land  was  made 
by  the  special  commissioner  appointed  by  the  court.  On  the  appli- 
cation of  the  junior  mortgagee  the  sale  was  set  aside.  Thereupon 
the  mortgagee  paid  into  court  a  certain  sum  of  money,  which  was 
accepted  by  the  purchaser  at  the  sale  and  the  complainant  in  full 
satisfaction  of  their  claim,  and  the  court  entered  an  order  declaring 
the  mortgagee  subrogated  to  all  the  rights  of  the  complainant  in  the 
decree  of  foreclosure. 

Heldf  that  while  the  payment  to  the  complainant  satisfied  the  decree  aa 
to  him,  it  was  kept  alive  as  to  the  mortgagee,  and  that  a  subsequent 
sale.might  be  made.  lb. 

3.  Same. — Subrogation, — Prior  Mortgagee. — Notice, — Tlie  fact  that  the  prior 
mortgagee  had  no  notice  of  the  application  made  by  the  junior  mort- 

§agee  to  be  subrogated  to  the  rights  of  the  complainant  in  the  decree, 
id  not  render  the  order  of  the  court  void,  as  the  junior  mortgagee 
and  the  complainant,  the  only  parties  interested,  were  in  court    Jb, 

4.  Same. — Foredomire  of  Tax  Lien. — Owner  of  Land  not  Made  Party. — /n- 
validity  of  Sale. — In  a  suit  to  quiet  title  on  a  tax  deed  against  the 
mortgagees  of  the  land  the  owner  of  the  land  was  not  made  a  party.  A 
decree  was  rendered  declaring  the  tax  deed  invalid.  The  lien  for 
taxes  due  was  declared  superior  to  the  liens  of  the  mortgagees  and 
foreclosed,  and  the  land  was  sold. 

Heldf  that  the  sale  was  void  as  to  the  owner ;  that  while  a  mortgagee  was 
estopped  by  the  decree  to  deny  that  the  lien  held  by  the  complainant 
was  superior  to  the  liens  lield  by  the  mortgagees,  he  was  not  estopped 
to  assert  that  the  owner  held  the  title  to  the  land  when  the  decree 
was  rendered.  lb. 
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TENANTS  IN  OOMMON. 

See  liANDLOBt)  AKD  TSNAlfT|  1,  2. 

EenU  and  iVt^— One  tenant  in  common,  who  occapies  the  land,  is  not 
acooantable  for  rents  nnless  he  excludes  his  co-tenant  or  receives  rent 
from  a  third  penon.  Dcmia  y.  HuUonf  4^1 

TENDER. 

See  SUB-CONTBACTOB,  2. 

TITLE. 

See  JuDOMEMT,  4:  Pabtition,  5 ;  Beal  Estate,  1  to  3;  Real  Ebtate, 

AcnoN  TO  I^scovxB,  1 ;  Rbceiveb,  2. 

TOWNSHIP  TRUSTEE. 

See  Schools  Ain>  Sohooi*  DisTRicrre,  1  to  3 ;  SuiCMONa 

TRUST  AND  TRUSTEE. 
See  Fraudulent  Conveyance,  1. 

1.  LUtbUiiy  to  Claimant  on  Fund. — A  person  receiving  the  proceeds  arising 
from  the  sale  of  a  leasehold  interest,  under  a  promise  to  pay  off  any 
liens  on  the  property,  becomes  a  trustee  for  all  holding  such  liens, 
and,  upon  a  proper  demand,  an  action  by  such  a  lien-holder  may  be 
maintained  against  him.  Ooppaye  v.  Qregg,  359 

2.  Same. — Aeeevtance  of  Ti-uUee^s  Promise  by  Creditor. — Demand. —  What 
SuMeientto  ConstiitUe.'—ln  a  complaint  against  such  trustee  by  the  lien- 
holder,  it  is  necessary  to  show  an  acceptance  by  such  creditor  of  the 
trustee's  promise;  but  such  acceptance  is  implied  from  the  fact  of 
bringing  the  action  ;  and  an  acceptance  and  demand  may  be  inferred 
from  an  allegation  that  such  trustee  refuted  to  pay  the  plaintiff,  and 
appropriated  the  money  to  his  own  use.  lb, 

3.  Guardian  Purchasing  Land  uriih  Ward^s  Money. — A  guardian  who  pur- 
chases and  improves  a  lot  or  tract  of  land  with  his  ward's  money, 
taking  the  title  in  his  own  name,  creates  a  resulting  or  constructive 
trust  in  the  lot  or  tract  in  favor  of  the  ward.  Ray  v.  Ferrellf  570 

4.  Same. — While  the  legal  title  remains  in  the  guardian,  one  who,  in 
ffood  faith,  buys  and  acquires  a  title  from  him,  or  takes  a  mortgage 
from  him  on  such  property,  without  any  notice  of  the  ward's  equity, 
acquires  rights  therein  superior  to  those  of  the  ward.  lb. 

VACATION  OF  HIGHWAY. 
See  Highway. 

VENDOR  AND  PURCHASER. 

JRmeMio?!. — Notice. — Where  the  owner  of  a  farm  conveys  to  a  railroad 
company  a  strip  of  land  eighty  feet  wide  for  a  right  of  way  and  the 
company  takes  possession  of  forty  feet  only  and  fences  the  same  in 
and  constructs  its  road  thereon,  leaving  the  remaining  forty  feet  in 
the  possession  of  the  owner,  who  continues  to  use  it  as  a  part  of  his 
farm,  the  conveyance  not  having  been  recorded,  the  railroad  com- 
pany's possession  of  the  part  occupied  and  used  is  not  constructive 
notice  to  a  subsequent  purchaser  of  the  farm  of  the  extent  of  the  rail- 
road company's  purchase.  Nor  is  a  recital  of  the  deed  to  such  pur- 
chaser to  the  effect  that  his  conveyance  is  subject  to  the  right  of  way 
of  the  railroad  company  notice  to  him  that  such  right  of  way  is  of 
greater  extent  than  the  way  actually  occupied. 

(Xneinnaiij  etc.,  R.  W.  Co.  v.  Smithf  4^1 

VENIRE  DE  NOVO. 
See  Practice,  5. 
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VERDICT. 
See  County  Commissioners,  4;  Criminal  Law,  26 ;  Payment,  2. 

1.  Answers  to  IfUerrogatories, — The  general  verdict  will  stand,  unless  the 
•  antagonism  between  it  and  the  special  answers  to  interrogatories  is 

so  clear  and  strong  as  to  preclude  a  reconciliation. 

Rogers  v.  lAfyden^  50 

2.  Special, — Overpayments, — Action  for  AecouTiting, — Demand. — ^The  plain- 
tiff, as  appears  by  the  special  verdict,  executed  to  the  defendant  a 
promissory  note  for  one  hundred  and  twenty  dollars,  and  as  collat* 
eral  security  gave  him  an  order  upon  his  employer.  Payments  were 
made  on  the  note  at  various  times,  and  the  entire  sum  due  upon  it 
was  paid  before  October  18th,  1887.  On  that  day  the  appellant  re- 
ceived upon  one  of  the  orders  delivered  to  him  as  collateral'  se- 
curity the  sum  of  $60.90.  The  verdict  recites :  '^About  the  time  the 
defendant  received  *  *  *  said  $60.90  on  the  order  the  plaintiff  de- 
manded an  accounting  from  the  defendant,  and  at  the  same  time 
demanded  that  the  defendant  surrender  to  him  the  note,  and  that  the 
defendant  pay  to  plaintiff  the  balance  of  the  sum  overpaid  on  the 
note,  both  of  which  demands  the  defendant  refused,  and  retained,  and 
yet  retains,  possession  of  the  note  and  the  money  so  last  collected." 

Heldf  that  plaintiff  was  entitled  to  judgment ;  that  it  appears  that  a  suf- 
ficient demand  was  made,  and  that  it  was  made  after  the  collection 
of  the  order  paid  on  October  18th,  1887.  Woodward  v.  DaoiSf  17$ 

WAIVER. 

See  Chattel  Mortgage,  3;  Pleading,  9« 

WARRANTY. 
See  Descent,  3, 4. 

WAYa 
See  Easement,  3^  4^  6,  7  to  9. 

WIDOW. 
See  Decedents' Estates,  8 ;  Descent,  1,5,7;  Wxll^IO;  WnznsSyS. 

WILL. 

1.  Contest  of, — Purchasers  from  Devisee. — Parlies, — In  an  action  to  set  aside 
a  will  admitted  to  probata,  and  to  establish  and  probate  a  lost  will,  pur- 

<  chasers  of  land  from  the  devisee  under  the  probated  will  are  proper 

parties  defendant.  Roberts  v.  Abbotty  SS 

2.  Same. — Prosecution  of  Claim  against  Estate. — EstoppeL — ^The  fact  that 
the  plaintiff,  with  knowledge  of  the  execution  of  the  will,  which  disin- 
herited her,  prosecuted  a  claim  to  final  judgment  against  the  admin- 
istratrix, with  the  will  annexed,  for  services  render^  to  the  testator, 
and  for  property  converted  by  him,  did  not  estop  the  plaintiff  to  denv 
the  validity  of  the  will.  lb. 

3.  Same. — Pleading. — Answer  Alleging  FKnal  Settlement, — To  a  suit  to  con- 
test a  will,  an  answer  alleging  a  final  settlement  and  an  order  of  the 
court  discharging  the  administratrix  with  the  will  annexed,  presents 
no  defence  where  the  estate  consists  of  both  personal  and  real  prop- 
erty, fb, 

4.  Same. — Pleading. — Striking  out  AUegations. — In  a  suit  to  contest  a  will 
allegations  in  the  complaint  relating  to  an  agreement  by  theterms.of 
which  it  is  alleged  the  testator  agreed  with  his  brother  to  make  a  will 
bequeathing  all  his  property  to  the  plaintiff  may  properly  be  stricken 

'  •  out.  lb. 

5.  Construction  in  Doubt, — Descent  Oiven  by  Statute  Preferred. — If  the  intent 
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of  the  testator  is  doubtfal,  and  two  constructions  are  applicable 
thereto,  that  construction  will  be  adopted  which  casts  the  property 
where  the  law  would  cast  it  if  no  will  had  been  executed. 

KUgore  v.  Kilgare,  $76 

6..  Same, — IiUent  as  to  I\irHcuUw  CSaute, — EnUn  WiU  Examined. — In  the 
construction  of  a  clause  of  a  will  the  court  will  look  to  the  whole 
instrument,  if,  by  so  doing,  any  light  will  be  thrown  upon  the  par- 
ticular clause  in  dispute  or  to  be  construed.  Jfr. 

7.  Same, — Oonstrueticn, — IhramourU  ObjeeL — The  paramount  object  in  con- 
struing a  will  is  to  construe  it  so  as  to  express  the  true  intention  and 
meaning  of  the  testator.  lb, 

8.  Same, — Per  Stirpes. — Per  OapUa, — A  will  provided  that  after  the  death 
or  marriage  of  the  testator's  wife,  one-fourth  part  of  his  property 
should  be  **  held  "  by  his  son,  O., "  during  his  natural  life,  and  in 
case  he  should  die  leaving  no  child  or  children  of  his  own,  then  said 
property  to  go  to  any  surviving  child  or  grandchildren,  in  equal 
parts."     ' 

J5e2ii,  that  such  fourth  part  was  vested  in  O.  for  and  during  his  natural 
life;  one-third  of  the  remainder,  real  and  personal, in  K.,  the  surviv- 
ing son  of  the  testator, O. dying  childless:  one>third  in  his  two  grand- 
children, who  were  children  of  a  deceased  son  of  the  testator,  and  the 
remaining  third  in  another  set  of  grandchildren,  children  of  another 
deceased  child  of  said  testator;  such  grandchildren  inheriting  per 
stirpes  and  not  per  capita,  lb, 

9.  Same. — Property  •»  Tnul. — Remainder. — A  second  clause  provided  that 
the  testators  son,  D.,  shall  *'  have  and  hold  "  one-fourth  of  the  testa- 
tor's property  'Un  trust  (for  his  children  now  bom,  or  which  may  here- 
after be  bom),  during  his  natural  life,"  "with  the  right  to  use  any 
income  or  rents  of  said  property  to  aid  in  raising  and  educating  said 
children,"  without ' bona,  "but  for  any  waste  or  abuse  of  trust  [to] 
be  removed,  and  another  appointed  by  the  court." 

Hdd.  that  D.  held  and  enjoyed  this  fourth  part  in  trust  for  his  child reo, 
born  and  to  be  bom,  for  hb  natural  life,  subject  to  the  trust  and*duty 
upon  his  part  to  appropriate  so  much  of  the  rents,  profits  and  income 
as  was  necessary  for  the  purpose  of  raising  and  educating  his  chil- 
dren ;  that  the  remainder,  in  fee  simple  and  absolutely,  vested  in  D.'s 
children,  then  in  being,  subject  to  open  and  let  in  any  other  children 
born  thereafter  to  him ;  and  that  D.  was  not  required  to  give  bond, 
bat  might  be  removed  for  waste  or  breach  of  trust.  lb, 

10.  Widow. — Election.— Rights  Under  the  Law. —  When  not  Waived. — Where 
a  testator,  by  his  will,  makes  a  specific  provision  for  his  widow,  but 
does  not  declare  that  such  provision  is  to  be  in  lieu  of  that  made  by 
the  law,  the  widow's  right  to  the  five  hundred  dollars  allowed  her 
by  law  is  not  waived  by  her  acceptance  of  the  provisions  of  the  will, 
unless  the  assertion  by  the  widow  of  the  right  to  take  both  under  the 
law  and  under  the  will  would  defeat  the  purpose  of  the  testator  as 
shown  by  the  disposition  whiph  he  has  made  of  the  residue  of  his 
property.  Shipman  v.  Keys,  S5S 

11.  Same. — A  general  deposition  of  all  the  residue  of  the  testator's  prop- 
erty by  residuary  devise,  or  bequest,  not  purporting  to  be  in  lieu  of 
the  widow's  absolute  claim,  is  not  enough  to  compel  he?  to  elect  be- 
tween the  provision  made  for  her  by  the  will  and  her'absolute  claim, 
and  she  is  entitled  to  both.  lb 

12.  Life-Estate. — Rule  in  Shelley's  Case. — Where  the  testator  in  his  will  de- 
vises an  estate  to  his  son  for  life,  and  provides  that  at  the  son's  death 
the  persons  who  would  have  inherited  from  the  son,  had  he  owned  the 
fee  at  the  time  of  his  death,  shall  take  the  same  and  in  the  same  pro- 
portion as  the  law  would  cast  it  upon  them,  and  declares  that  the 
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proYisions  of  the  item  shall  "  only  yest  in  the  devisee  a  life-estate  *  *  • 
and  no  more/'  the  rule  in  Shelley's  Case  does  not  applj  and  the  sod 
takes  onlj  a  life-estate.  Eamhart  v.  Ean^uirtj  397 

13.  Inqvest  tf  Intaniby. — Effect, — Preswatplim. — Burden  to  Overcome. — Z>©- 
gree  of  Evidence, — -It  is  not  error,  in  a  will  contest  on  the  g^nnd  of 
the  testator's  unsoundness  of  mind,  to  charge  the  jury  that  an  in- 
quest finding  the  testator  of  unsound  mind  and  placing  him  under 
guardianship,  which  is  in  force  at  the  time  the  will  is  executed,  ''is 
prvna  facie  evidence  of  insanity  and  incapacity  on  the  part  of  the 
testator  to  execute  the  will  in  question,''  and  that  ''  it  would,  there- 
fore, be  incumbent  on  those  who  seek  to  establish  such  will  to  show 
by  clear,  explicU  and  aatiifactory  evidence  that  the  testator  had  at  the 
time  he  executed  the  will  such  mental  capacity  and  freedom  of  will 
and  action  as  are  required  to  render  a  will  legally  valid."  The 
italicized  words  do  not  render  such  instruction  erroneous. 

Stevens  v.  Stevetis,  559 
WITNESa 

See  Criminal  Law,  6,  8,  9 ;  Evidence,  2,  3. 

1.  ImpwLchmeni  cfhy  Party  ProdiAcing, — Surprite. — DiscreUon  of  Trial  Court, 
— A  party  producing  a  witness  may  show  that  he  has  made  state- 
ments different  from  his  present  testimony,  upon  the  ground  of  sur- 
prise. In  such  an  instance  the  matter  is  of  necessity  left  very  much 
to  the  discretion  of  the  trial  court.    Section  607,  R.  8.  1 881. 

Harrod  v.  Dimiore^  SS8 

2.  Widow, — Competent  in  a  Partition  Suit  of  Her  Deceased  Hudnind's  Land, 
— Effect  of  AdvancemcTit  on  Her  Interest. — In  an  action  for  partition  by 
the  heirs  of  a  land-owner,  his  widow,  though  a  party  to  tne  record  is 
competent  to  testify  to  the  statements  of  her  husband  concerning  ad- 
vancements made  to  one  of  the  heirs,  if  no  objection  is  made  that 
such  statements  are  confidential  and  for  that  reason  incompetent.  Ad- 
vancements made  by  her  husband  in  no  way  affect  her  right  to  one- 
third  of  his  real  estate,  and  she  has  no  interest  in  the  controversy  in 
relation  to  such  advancements.  Scott  v.  Harris,  5tO 

8.  VclunUer  Statement, — Cross- Examination, — Where  a  witness,  on  direct 
examination,  volunteers  a  statement  not  called  for,  and  the  statement 
is  allowed  to  go  to  the  jury  without  objection,  it  is  not  error  to  permit 
a  croBS*examination  relative  to  the  volunteer  statement. 

Apple  V.  JBo€Brd,  efe.,  553 

WORDS  AND  PHRASES. 
See  Criminal  Law,  15. 

WRITS  AND  PROCESS. 
See  Summons. 
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